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ORGANIZATION  OF  SUPREME  COURT. 


[GonBtitution,  article  YI,  lection  8.] 

Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  neces&ary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department ;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.-  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.  The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank ;  but  if  four  justices, 
so  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
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vi  Organization  op  Supreme  Court. 

qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
so  Bitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act 
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[Ia.  a.  No.  5791.    In  Bank.— February  24,  1919.] 

UTAH  STATE  NATIONAL  BANK  (a  Corporation),  Appd- 
lant,  V.  F.  OWEN  SMITH  et  al.,  Respondents. 

[1]  Nbqotiable  Instruments— Peomissory  Note  Dated  and  Payable 
IN  Utah— liAw  Qovernino  Neootiabiuty. — The  negotiability  of  a 
promissory  note  datcfd  and  payable  in  the  state  of  Utah  most  be 
determined  by  the  law  of  the  place  of  payment. 

[2]  Id. — ^Negotiable  Instrument^  Law — Rule  of  Construction — Pur- 
Fosx  OF  Act. — It  is  the  duty  of  the  courts  in  construing  the  nego- 
tiable instrument  law,  which  has  now  been  adopted  by  all  but  two 
states  (Georgia  and  Texas)  to  have  in  mind  the  purpose  of  secur- 
ing uniformity  in  the  law  of  commercial  paper. 

[3]  Id. — Note  Accelerating  Due  Date — ^Default  in  Payment  of  In- 
terest— Negotiable  Instrument  Under  Utah  Law.— Under  sec- 
tions 1553  and  1556  of  the  Compiled  Laws  of  the  state  of  Utah, 
which  are  identical  in  language  with  sections  3082  and  3085  of  the 
CItU  Code  of  this  state,  as  enacted  in  1917,  and  sections  1  and  4 
of  the  Uniform  Negotiable  Instrument  Law,  which  section  1553 
provides  that  a  note  is  negotiable  if  payable  at  a  "determinable 
future  time,"  a  promissory  note  dated  and  payable  in  Utah  which 
provides  that  if  the  interest  is  not  paid  when  due,  both  principal 
and  interest  shall  become  due  at  the  option  of  the  holder  of  the 
note,  30  a  negotiable  instrument. 

APPEAL  from  a  judgment  of  the   Superior   Court  of 
Orange  County.    Z.  B.  West,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ford  &  Hammon,  Percy  V.  Hammon  and  Joseph  L.  Lewin- 
Bohn  for  Appellant 

R.  Y.  Williams  and  A.  W.  Rutan  for  Respondents. 

OLXXX  Cal.— 1  (1) 
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2  Utah  State  Nat.  Bank  v.  Smith.        [180  Cal. 

WILBUR,  J. — ^Appellant,  claiming  to  be  a  bona  fide  pur- 
chaser for  value  of  a  negotiable  promissory  note,  brought  this 
action  against  the  makers  thereof  to  enforce  its  payment.  The 
defendants,  asserting  that  the  note  was  non-negotiable,  inter- 
posed a  defense  valid  against  the  payee  therein.  The  court 
instructed  the  jury  that  the  note  was  non-negotiable  and  that 
the  defense,  if  established,  would  defeat  recovery  on  the  note. 
A  verdict  was  rendered  favorable  to  the  defendants  and  judg- 
ment thereon  entered.  This  is  jin  appeal  from  the  judgment. 
[1]  The  note  in  question  was  dated  and  payable  in  Utah,  and 
its  negotiability  must  be  determined  by  the  law  of  the  pltfce  of 
payment.  (1  Daniel  on  Negotiable  Instruments,  6th  ed.,  sees. 
865,  879;  Wharton  on  Conflict  of  Laws,  3d  ed.,  451d;  notes, 
61  L.  R.  A.  209;  19  L.  R.  A.  (N.  S.)  670,  671.)  The  provi- 
sion  relied  upon  to  establish  non-negotiability  is  the  usual  pro- 
vision for  accelerating  the  due  date  for  default  in  the  pay- 
ment of  interest,  as  follows:  **If  the  interest  is  not  paid  when 
due,  then  both  principal  and  interest  shall  become  due  at  the' 
option  of  the  holder  of  this  note."  At  the  time  of  the  execu- 
tion of  the  note  and  when  it  was  payable  the  uniform  nego- 
tiable instrument  law  was  in  effect  in  Utah,  although  not  then 
adopted  in  California.  The  terms  of  the  Utah  statute  are 
shown  in  evidence,  and,  so  far  as  the  question  here  involved  is 
concerned,  are  substantially  the  same  as  the  uniform  nego- 
tiable instrument  law  enacted  in  California  in  1917.  The  two 
sections  of  the  Utah  law  involved  are  1553  and  1556  of  the 
Compiled  Laws  of  Utah,  which  are  identical  in  language  with 
our  Civil  Code,  sections  3082  and  3085,  as  enacted  in  1917, 
(Stats.  1917,  pp.  1532,  1533),  and  to  sections  1  and  4  of  the 
uniform  negotiable  instrument  law  (Crawford's  Annotated 
Negotiable  Instrument  Law,  pp.  11  and  19),  and  read  as  fol- 
lows, viz. : 

'  *  1553.  Negotiable  instruments.  Requirements  of.  An  in- 
strument  to  be  negotiable  must  conform  to  the  following  re- 
quirements : 

**1.  It  must  be  in  writing  and  signed  by  the  maker  or 
drawer ; 

**2..  Must  contain  an  unconditional  promise  or  order  to  pay 
a  sum  certain  in  money ; 

"3.  Must  be  payable  on  demand,  or  at  a  fixed  or  determin- 
able future  time ; 
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**4.  Must  be  payable  to  the  order  of  specified  person  or  to 
bearer ;  and, 

**5.  Where  the  instrument  is  addressed  to  a  drawee,  he  must 
be  named  or  otherwise  indicated  therein  with  reasonable 
certainty." 

'*1556.  Time  payable.  An  instrument  is  payable  at  a  de- 
terminable future  time,  within  the  meaning  of  this  title,  which 
is  expressed  to  be  payable : 

**1.  At  a  fixed  period  after  date  or  sight;  or 

'*2.  On  or  before  a  fixed  or  determinable  future  time  speci- 
fied therein ;  or 

**3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  speci- 
fied event,  which  is  certain  to  happen,  though  the  time  of  hap- 
pening be  uncertain.  An  instrument  payable  upon  a  con- 
tingency is  not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect.*' 

This  uniform  law  has  now  been  adopted  by  all  but  two  states 
of  the  Union  (Georgia  and  Texas).  The  history  of  its  draft- 
ing and  enactment  in  the  various  states  makes  it  clear  that  the 
purpose  was  to  secure  uniformity  of  legislation  and  decision 
throughout  the  United  States,  and  the  purpose  is  further  mani- 
fest by  a  general  proviso  with  reference  to  the  applicability  of 
the  general  law-merchant  to  supplement  the  legislation,  and 
no  doubt  to  aid  in  its  interpretation,  as  follows,  viz. :  **In  any 
case  not  provided  for  in  this  act  the  rules  of  the  law-merchant 
shall  govern."  (Utah  Negotiable  Instrument  Law,  sec.  196; 
Crawford's  Annotated  Negotiable  Instrument  Law,  sec.  196, 
p.  8.) 

[2]  It  is  generally  held  that  it  is  the  duty  of  the  courts  in 
construing  this  law  to  have  in  mind  the  purpose  of  securing 
uniformity  in  the  law  of  commercial  paper.  (State  Bank  etc. 
V.  Bastad,  162  Iowa,  433,  [49  L.  R.  A.  (N.  S.)  132,  136  N.  W. 
204,  144  N.  W.  363]  ;  Felt  v.  Bmh,  41  Utah,  462,  [126  Pac. 
688]  ;  Union  Trust  Co.  v.  McGinty,  212  Mass.  205,  [Ann.  Cas. 
1913C,  525,  98  N.  E.  679] ;  Broderick  v.  McGrath,  81  Misc. 
Rep.  199.  (142  N.  Y.  Supp.  497]  ;  Rock  field  v.  Fir^  Nat.  Bank, 
77  Ohio  St.  311,  [14  L.  R.  A.  (N.  S.)  842,  83  N.  E.  392].)  As 
the  view  of  the  supreme  court  of  Utah  on  this  rule  of  inter- 
pretation is  of  special  interest,  we  quote  from  the  case  of  Felt 
V.  Bush,  supra,  as  follows:  **The  question,  therefore,  it  seems 
to  us,  has  passed  beyond  the  domain  of  judicial  discussion. 
As  we  understand  it,  the  negotiable  instruments  law  was  in- 
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tended  to  give  legislative  sanction  to  the  majority  rule,  to 
which  reference  has  been  made,  and  waa  conceived  by  its 
authors  and  adopted  by  the  different  state  legislatures  for  the 
express  purpose  of  harmonizing  the  conflicting  decisions  which 
had  been  rendered  on  the  subject  of  negotiable  instruments 
and  the  rights  of  those  interested  therein  whose  rights  were 
acquired  before  maturity.  As  we  view  it,  therefore,  it  is  our 
plain  duty  to  follow  the  numerous  decisions  that  have  directly 
passed  upon  the  negotiable  instruments  law,  and  have  con- 
strued it  in  accordance  with  the  majority  rule.  The  question 
is  one  of  business  expediency,  and  not  of  logic  or  equity  as 
applied  to  an  individual  case. ' '  [3]  Before  the  enactment  of 
this  law  the  great  weight  of  authority  was  that  under  the  law- 
merchant  the  clause  accelerating  the  due  date  did  not  destroy 
its  negotiability.  {Chicago  RwUwlay  Equipnuent  Co.  v.  Mer- 
chants' Nat  Bank,  136  U.  S.  268,  [34  L.  Ed.  349,  10  Sup.  Ct. 
Rep.  999,  see,  also,  Rose's  U.  S.  Notes];  Phelps  v.  Sargent, 
69  Minn.  118,  [71  N.  W.  927] ;  WUson  v.  CampheU,  110 
Mich.  580,  [35  L.  R.  A.  544,  68  N.  W.  278] ;  Clark  v.  Skeen, 
61  Kan.  526,  [78  Am.  St.  Rep.  337,  49  L.  R.  A^  190,  60 
Pac.  327] ;  Harrison  v.  Hunter  et  dl.  (Tex.  Civ.  App.),  168 
S.  W.  1036;  First  Nat.  Bank  etc.  v.  Garland,  160  111.  App. 
407;  Hunter  v.  Clarke,  184  111.  158,  [75  Am.  St.  Rep.  160, 
56  N.  E.  297] ;  MerrUl  v.  Hurley,  6  S.  D.  592,  [55  Am.  St. 
Rep.  859,  62  N.  W.  958] ;  Stark  v.  Olsen,  44  Neb.  646,  [63 
N.  W.  37] ;  Daniel  on  Negotiable  Instruments,  6th  ed.,  sec. 
48;  Smith  v.  Williamson,  8  Utah,  219,  [30  Pac.  753].)  All 
the  decisions  based  upon  the  uniform  negotiable  instru- 
ment law,  so  far  as  we  are  advised,  hold  that  the  clause  in 
question  does  not  destroy  the  negotiability  of  a  promissory 
note.  {First  Nat.  Bank  v.  Barrett,  52  Mont.  359,  [157  Pac. 
951] ;  Bright  v.  Offield,  81  Wash.  442,  [143  Pac.  159] ;  Mack- 
intosh  V.  Gtbbs,  79  N.  J.  L.  40,  [74  Atl.  708] ;  Des  Moines  etc. 
Bank  v.  Arthur,  163  Iowa',  205,  [Ann.  Cas.  1916C,  498,  143 
N.  W.  556] ;  State  Bamk  v.  BUstad,  162  Iowa,  433,  [49  L.  R.  A. 
(N.  S.)  132,  136  N.  W.  204,  144  N.  W.  363].)  The  reajsoning 
by  which  the  courts  have  reached  the  conclusion  that  such  a 
note  is  negotiable  is  not  in  each  case  the  same.  By  section 
1553,  supra  (3082  of  our  code),  a  note  is  negotiable  if  payable 
at  a  ** determinable  future  time.''  A  matter  is  determinable 
*Hhat  may  be  a<jeuratoly  found  out,  settled  or  decided" 
(Standard  Dictionary) ;  that  is  ** capable  of  being  deter- 
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mined,  definitely  ascertained,  decided  upon,  or  ended." 
(Webster's  New  International  Dictionary.)  A  future  deter- 
minable time  could  be  one  determinable  at  some  time  in  the 
future  as  well  as  one  determinable  at  present,  or  in  advance. 
By  section  1556  (3085  of  our  code)  it  is  sought  to  make  cleaiier 
what  is  meant  by  a  ** determinable  future  time."  An  instru- 
ment payable  at^  fixed  period  after  sight  is  payable  at  a  **de- 
terminable  future  time,"  the  exact  date  of  payment  being 
ascertainable  at  the  date  of  presentation,  but  not  before.  A 
note  payable  **on  or  before  a  fixed  date",  is  payable  at  a  ** de- 
terminable future  time."  If  the  instrument  expressly  states 
that  it  is  payable  '*on  or  before"  a  fixed  date,  it  is  payable 
at  the  date  in  question  or,  at  the  option  of  the  payer,  at  any 
earlier  date  selected  by  him  for  payment.  The  exact  due  date 
is  thus  left  to  be  determined  at  a  future  date  by  the  option  of 
the  payer,  if  exercised  before  the  fixed  due  date.  Under  the 
law-merchant  the  option  in  such  a  case  lies  altogether  with  the 
payer,  but  the  due  date  is  no  less  **  determinable"  when 
the  option  lies  with  the  payee  instead  of  the  payer,  and  if  the 
option  of  the  payee  is  limited  to  the  case  of  a  default  in  the 
payment  of  an  installment  of  interest,  the  date  of  maturity  is 
not  less  determinable  in  the  future,  for  it  may  be  fixed  by  the 
payee  at  any  reasonable  time  after  such  default.  It  should 
be  observed  that  the  statute  does  not  say  that  only  an  instru- 
ment which  uses  the  words  **on  or  before"  a  fixed  date  is  nego- 
tiable. It  declares  that  an  instrument  which  is  in  fact  pay- 
able on  or  before  a  certain  date  is  negotiable.  For  the  reasons 
stated  the  note  in  question  is  payable  at  a  determinable  future 
time,  to  wit,  at  a  fixed  date  or  before  that  date  at  the  payee's 
option  in  case  of  a  default  in  the  payment  of  interest.  There 
seems  no  reason  for  supposing  that  in  this  attempt  to  secure 
uniform  legislation  and  decision  it  was  intended  to  change  a 
well-settled  rule  of  the  law-merchant,  by  which  in  nearly  every 
state  such -a  note  was  negotiable.  Construed  in  the  light  of 
such  rule,  and  under  the  plain  language  of  the  statute,  the 
note  is  clearly  negotiable. 

Respondents  call  attention  to  the  fact  that  the  Utah  nego- 
tiable instrument  law  differs  from  that  of  California  and  some 
other  states,  in  that  the  words  ^^or  of  interest  contained  in 
section  3083,  subdivision  3,  of  our  amended  Civil  Code,  and 
section  2  of  the  uniform  law  (Crawford's  Annotated  Nego- 
tiable Instrument  Law,  p.  13),  are  not  included  in  the  corre- 
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Bponding  section  (1554)  of  the  Utah  law.  This  section,  how- 
ever, defines  when  **the  sum  payable  is  a  sum  certain  within 
the  meaning  of  the  act. ' '  The  provision  of  the  California  law 
states  that  the  sum  is  certain  **  although  it  is  to  be  paid  .  .  . 
by  stated  installments,  with  a  provision  that  upon  default  in 
payment  of  any  installment  or  of  interest,  the  whole  shall  be- 
come due."  But  the  question  here  involved  is  with  reference 
to  certainty  in  the  time  of  paynjent,  and  turns  upon  the  con- 
struction of  subdivision  2  of  section  3085,  supra.  Our  atten- 
tion is  called  to  certain  decisions  by  the  courts'of  California 
upon  the  subject  of  the  negotiability  of  promissory  notes: 
National  Eardtvare  Co,  v.  Sherwood,  165  Cal.  1,  [130  Pac. 
881] ;  Meyer  v.  Weher,  133  Cal.  681,  [65  Pac.  1110] ;  SmUey 
V.  Watson,  23  Cal.  App.  409,  [138  Pac.  367].  It  is  suggested 
that  in  the  interpretation  of  the  uniform  negotiable  instru- 
ment law  of  Utah  we  should  consider  the  same  in  the  light  of 
these  decisions,  on  the  theory  that  the  Utah  law  is  presumed 
to  be  the  same  as  our  own  except  where  shown  to  be  to  the  con- 
trary. That  rule  has  no  applicability  here,  for  the  reason 
that  it  was  stipulated  in  the  court  below  that  the  statute  in 
question  constituted  the  law  in  Utah.  The  decisions  of  the 
courts  of  this  state,  based  upon  its  various  code  provisions  con- 
cerning negotiable  instruments,  and  particularly  upon  sections 
3088  and  3093  of  the  Civil  Code,  since  repealed  and  replaced 
by  the  uniform  negotiable  instrument  act,  obviously  can  be  of 
no  assistance  in  ascertaining  the  law  of  Utah  under  the  uni- 
form act.  Nor  are  we  called  upon  to  prophesy  what  the 
courts  of  Utah  may  do  when  the  same  question  comes  before 
them  under  the  uniform  negotiable  instrument  law.  The 
question  simply  is :  What  interpretation  do  we  place  upon  the 
language  of  the  Utah  statute  in  proof  in  this  caset  If  there 
is  any  decision  of  the  suprefne  court  of  Utah  bearing  upon  the 
construction  of  the  statute,  such  decision  was  not  proved  in 
the  case,  and,  it  may  be  added,  is  not  now  called  to  our  atten- 
tion. The  note  was  negotiable  under  the  law  of  Utah.  The 
instruction  to  the  contrary  was  erroneous. 
Judgment  reversed. 

Sloss,  J.,  Lennon,  J.,  Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 
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[L.  A.  No.  586».     In  Bank.— February  25,  1M9.] 

KERN  COUNTY  UNION  HIGH  SCHOOL  DISTRICT 
(a  Municipal  Corporation),  Respondent,  v.  RONALD 
McDonald  et  al.,  AppeUants. 

[1]  EiiniENT  Domain— Acquisition  of  Site  for  High  School  Gym- 
nasium— Pleading — Peevious  Authorization  by  Trustees — ^Un- 
necessary Allegation. — In  a  proceeding  by  a  high  school  district 
to  condemn  a  tract  of  land  for  the  site  of  a  gymnasium  or  athletic 
Widing,  it  is  not  essential  to  the  sufficiency  of  the  cause  of 
action  pleaded  that  the  complaint  should  contain  an  allegation 
that  the  plaintiff  was  empowered  by  a  valid  or  any  resolution  of 
its  board  of  tl'ustees  to  proceed  in  condemnation,  since  section 
1244  of  the  Code  of  Civil  Procedure,  which  prescribes  the  essen- 
tials of  a  complaint  in  emincfnt  domain  proceedings,  does  not  re- 
quire a  statement  of  the  adoption  of  such  a  resolution. 

[2]  Id. — Code  Bequirement — Statement  of  Right  of  Plaintiff — 
Meaning  of. — The  requirement  of  subdivision  3  of  section  1244  of 
the  Code  of  Civil  Procedure  that  the  complaint  must  contain  a  state- 
ment of  the  right  of  the  plaintiff  has  reference  only  to  a  statement 
of  the  legal  right  or  authority  of  the  plaintiff  to  exercise  the  power 
of  eminent  domain,  and,  as  against  a  general  demurrer,  the  com- 
plaint complies  with  the  mandate  of  the  statute  by  alleging,  in 
effect,  that  the  taking  was  sought  pursuant  to  the  provisions  of 
Title  VII,  Part  III,  of  the  Code  of  Civil  Procedure. 

[8]  Id. — ^Resolution  Authobizinq  Proceeding — Misrecital  of  Source 
OF  Legal  Authority — Preamble — Validity  of  Resolution. — The 
right  of  a  high  school  district  to  condemn  land  for  the  purpose 
of  acquiring  a  site  for  an  athletic  building  is  neither  restricted 
nor  restrained  by  the  fact  that  in  the  preamble  of  the  resolution  • 
authorizing  the  proceedings  the  right  to  institute  the  proceedings 
iras  based  upon  an  act  of  the  legislature  which  had  not  then  gone 
into  effect,  since  it  was  unnecessary  to  the  efficacy  of  such  a  reso- 
lution that  it  should  have  a  preamble,  or  that  the  resolution  or 
preamble  should  state  the  statutory  authority  permitting  the  pro- 
ceeding. 

[4]  Id. — Code  Authority  to  Institute  Proceeding. — Section  1238  of 
the  Code  of  Civil  Procedure,  which  authorizes  a  school  dictrict  to  ex- 
ercise the  right  of  eminent  domain  for  the  purpose  of  acquiring 
public  buildings  and  grounds  for  the  use  of  any  school  district, 
when  read  in  conjunction  with  various  other  sections  and  provisions 
of  the  code  and  of  the  statute  law  relative  to  and  regulating  the 
public  school  system,  empowers  a  high  school  district,  if  not  ex- 
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presslj,  bj  necessary  implication,  to  proceed  to  condemn  land  for 
a  site  for  an  athletic  building. 
[6]  Id. — ^Pleading — Amendment  op  Complaint — Increase  in  Quantity 
OF  Land— DiscBETiON  not  Abused. — In  an  action  by  a  high  school 
district  to  condemn  a  strip  of  land  for  a  site  for  an  athletic  build- 
ing, where  the  original  complaint  prayed  for  the  condemnation  of 
a  strip  eighty  feet  in  width  by  three  hundred  and  forty-four  feet 
in  length,  there  was  no  abuse  of  discretion  in  permitting  the  filing 
of  an  amended  complaint  on  the  day  of  trial  praying  for  the 
condemnation  of  a  strip  one  hundred  feet  in  width  and  three  hun- 
dred and  forty- four  feet  in  length,  notwithstanding  the  resolution 
authorizing  the  proceeding  provided  for  a  strip  of  eighty  feet  in 
width,  it  appearing  from  the  answer  that  the  strip  described  in 
the  amended  complaint  was  all  that  defendants  owned. 

APPEAL  from  a  judgment  and  order  of  the  Superior  Court 
of  Kem  County.    J.  W.  Mahon,  Judge.    AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Emmons  &  Johnstone  and  Rowen  Irwin  for  Appellants. 

W.  W.  Kaye  and  Erwin  W.  Owen  for  Respondents. 

U.  S.  Webb,  Attorney-General,  and  Frank  L.  Guerena, 
Deputy  Attorney-General,  Amid  Curiae. 

LENNON,  J. — ^In  this  action,  the  corporation  plaintifiE 
sought  and  secured,  by  the  exercise  of  the  right  of  eminent 
domain,  a  judgment  condemning  certain  real  property  belong- 
ing to  the  defendants  in  the  city  of  Bakersfield.  The  appeal 
is  from  the  judgment  and  final  order  of  condemnation.  The 
complaint  was  filed  June  2,  1917,  and,  among  other  things, 
alleges:  **That  the  public  interest  and  necessity  require  the 
construction  by  the  said  Kern  County  High  School  District  of 
a  gymnasium  or  athletic  building,  and  also  the  acquisition  by 
the  said  district  as  a.  site  upon  which  the  said  building  may  be 
erected,  of  that  certain  tract  of  land  hereinafter  described; 
that  the  board  of  trustees  of  the  said  plaintiff  on  the  twenty- 
fourth  day  of  May,  1917,  duly  passed  and  adopted  by  a  unani- 
mous vote  of  the  board  of  trustees,  a  resolution  directing  pro- 
ceedings to  be  taken  under  Title  VII,  Part  III,  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  to  condemn  said 
tract  of  land  for  the  public  use  set  forth."    Issue  having  been 
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joined  by  the  answer  of  the  defendants  denying  all  of  the  alle- 
gations of  the  complaint,  the  case  was  tried  with  a  jury,  which 
found  and  fixed  the  value  of  the  property  to  be  condemned  at 
the  sum  of  five  thousand  five  hundred  dollars.  Thereupon, 
the  trial  court  made  its  findings  of  fact  in  substantial  accord 
with  the  allegations  of  the  complaint,  all  of  which  are  suflS^ 
eiently  supported  by  evidence,  which  in  turn  supports  the 
judgment  and  which,  therefore,  must  be  affirmed,  unless  it  be 
held  as  a  matter  of  law,  as  is  contended  for  by  appellants,  that 
the  plaintiff  was  precluded  from  proceeding,  or  rather,  was 
not  authorized  under  any  existing  law  to  proceed  to  condemn 
the  property  in  suit  for  the  purpose  pleaded.  The  contention 
of  appellants  in  this  behalf  is  perhaps  more  precisely  stated 
in  the  language  of  appellants'  closing  brief,  wherein  it  is  said 
that  "appellants  claim  a  reversal  .  .  .  upon  the  ground  that 
the  right  to  condemn  the  real  property  involved  was  based 
upon  a  law  which,  at  the  time  the'action  was  commenced  and 
at  the  time  of  trial,  had  not  yet  gone  into  effect."  This  con- 
tention is  rested  upon  the  fact  adduced  in  evidence  at  the  trial 
of  the  case  that,  on  May  24, 1917,  the  plaintiff's  board  of  trus- 
tees adopted  a  resolution  which,  in  a  **  stately  preamble  begin- 
ning with  the  emphatic  'Whereas,'  "  reminiscent  of  *'the 
style  of  the  early-day  legislation,"  declared  that,  '*  ...  by 
an  act  of  the  legislature  of  the  state  of  California  adopted  at 
a  recent  session  thereof  it  is  provided  that  all  students  of  the 
high  schools  shall  be  required  to  take  at  least  two  hours' 
physical  training  per  week  under  a  competent  physical  direc- 
tor," and  that  **the  Kern  County  High  School  is  not  provided 
with  an  adequate  building  for  the  giving  of  such  training." 
This  resolution  then  proceeded  in  the  usual  and  ordinary  form 
to  evidence  the  determination  of  the  said  board  of  trustees 
that  the  public  interest  and  necessity  required  the  construc- 
tion of  a  gymnasium  or  athletic  building  as  an  adjunct  of  the 
Kern  County  High  School,  and,  after  appropriately  resolving 
to  proceed  with  the  erection  of  such  a  building  and  declaring 
that  the  public  interest  and  necessity  required  for  that  pur- 
pose the  acquisition  of  the  land  therein  specifically  described, 
concluded  with  the  resolve  that  said  board  forthwith  take  pro- 
ceedings, under  Title  VII,  Part  III,  of  the  Code  of  Civil  Pro- 
cedure, for  the  acquisition  of  said  land. 

It  was  an  admitted  fact  in  the  case  that  ''the  act  of  the 
legislature"  referred  to  in  the  preamble  of  the  resolution  was 
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the  act  of  the  legislature  of  this  state,  approved  May  26,  1917, 
and  which  became  effective  July  27,  1917,  wherein  it  was  made 
the  duty  of  the  high  school  board  of  every  high  school  district 
in  the  Btate  to  **  prescribe  suitable  courses  of  physical  educa- 
tion'' for  the  pupils  thereof  (Stats.  1917,  p.  1176),  and  it  was 
the  uncontroverted  fact  that  the  preliminary  proceedings  of 
the  plaintiff  purporting  to  authorize  and  require  the  com- 
mencement of  the  action  of  condemnation  and  the  action  itself 
were  commenced  and  concluded  prior  to  the  taking  effect  of 
that  act. 

[1]  It  was  not  essential  to  the  sufficiency  of  the  cause  of 
action  pleaded  that  the  complaint  should  contain  an  allegation 
that  the  plaintiff  was  empowered  by  a  valid  or  any  resolution 
of  its  board  of  trustees  to  proceed  in  condemnation.  Section 
1244  of  the  Code  of  Civil  Procedure,  which  prescribes  the 
essentials  of  a  complaint  in  eminent  domain  proceedings,  does 
not  require  a  statement  of  the  adoption  of  such  a  resolution, 
and,  therefore,  it  was  not  necessary  to  allege  that  lact.  (Cen- 
trcd  Pacific  R.  B.  Co.  v.  Feldman,  152  Cal.  308,  [92  Pac.  849] .) 
[2]  The  requirement  of  that  code  section  (subdivision  3) ,  that 
the  complaint  **mu8t  contain  ...  a  statement  of  the  right 
of  the  plaintiff,"  has  reference  only  to  a  statement  of  the  legal 
right  or  authority  of  the  plaintiff  to  exerxsise  the  x)ower  of 
eminent  domain,  and,  as  against  a  general  demurrer,  the  com- 
plaint before  us  sufficiently  complied  with  the  mandate  of  the 
statute  by  alleging,  in  effect,  that  the  taking  was  sought  pursu- 
ant to  the  provisions  of  Title  VII,  Part  III,  of  the  Code  of 
Civil  Procedure.  (Lake  Shore  etc.  R,  R,  Co,  v.  Baltimore  etc, 
R.  R.  Co,,  149  111.  272,  285,  [37  N.  E.  91].)  [3]  The  resolu- 
tion in  question  not  being  essential  to  the  statement  of  plain- 
tiff's cause  of  action,  it  would  seem  to  follow  that  proof  of  its 
passage  was  not  necessary  to.  the  maintenance  of  plaintiff's 
cause  (Central  Pacific  R.  R,  Co,  v.  Feldman,  supra),  but,  how- 
ever that  may  be,  we  are  satisfied  that  the  source  of  plaintiff's 
power  to  proceed  in  condemnation  for  the  purpose  stated  in 
the  complaint  did  not  begin  with  and  end  in  the  act  referred 
to  in  the  resolution ;  nor  was  such  power,  as  granted  elsewhere 
in  the  then  existing  law,  in  any  wise  restricted  or  restrained 
by  the  verbiage  of  the  preamble  of  the  resolution.  The  latter 
proposition  is  so  because  it  was  wholly  unnecessary  to  the  effi- 
cacy of  the  resolution  that  it  should  have  a  preamble,  or,  hav- 
ing it^  that  the  resolution  should,  in  the  absence  of  a  statutory 
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requirement,  either  in  its  preamble  or  elsewhere  within  its 
context,  contain  a  recital  of  the  statutory  authority  permit- 
ting, and  the  necessity  prompting,  the  proposed  condemna- 
tion. (Rector  etc.  of  Trinity  Church  v.  Rigging,  4  Rob. 
(N.  Y.)  1;  Bohle  v.  StarmQrd,  7  Mo.  App.  51;  McQuillin  on 
Municipal  Ordinances,  sec.  539,  p.  846 ;  Cromn  v.  People,  82 
N.  Y.  318,  [37  Am.  Rep.  564].)  Assuming  the  resolution  in 
question  to  be  a  jurisdictional  prerequisite  to  the  plaintiff's 
proceeding  in  condemnation,  still  it  should  be  construed,  if 
necessary,  as  declaring  and  directing  the  exercise  of  the  right 
of  eminent  domain  primarily  pursuant  to  the  provisions  of 
Title  VII,  Part  III,  of  the  Code  of  Civil  Procedure ;  and  this 
may  and  should  be  done  in  keeping  with  **the  established 
rule,  .  .  .  aptly  stated  in  an  early  Maryland  case*'  (McQuil- 
lin on  Municipal  Ordinances,  sec.  139,  p.  222),  where  it  is 
said  that  **it  is  not  essential  to  the  validity  of  an  ordinance, 
executing  powers  conferred  by  the  legislature,  that  it  should 
state,  or  indicate,  the  power  in  execution  of  which  the  ordi- 
nance is  passed.  If  it  state  no  particular  power  as  its  basis, 
judicial  courtesy  requires  that  we  should  regard  it  as  emanat- 
ing from'  that  power  which  would  have  warranted  its  passage. 
If  two  sueh  powers  exist,  it  may  be  imputed  to  either,  in  con- 
formity to  which  its  provisions  and  prerequisites  show  that  it 
has  been  adopted."  {Methodist  etc.  Church  v.  Baltimore,  6 
Gill  (Md.),  391,  [48  Am.  Dec.  540].)  By  like  reasoning,  in 
the  case  of  Delamater  v.  Chicago,  158  111.  575,  [42  N.  E.  444], 
an  ordinance  creating  a  special  assessment  was  sustained  as 
having  been  passed  in  pursuance  of  an  enabling  act,  despite 
the  fact  of  a  recital  of  the  ordinance  that  the  authority  for  its- 
adoption  was  dependent  upon  a  statute  which  had  been  re- 
pealed ;  and  "Within  the  reasoning  of  the  rule  stated  in  Metho- 
dist etc.  Church  v.  Baltinwre,  supra y  it  was  held  in  the  case  of 
Baltimore  v.  Ulman,  79  Md.  469,  [30  Atl.  43],  that  a  misrecital 
in  an  ordinance  relative  to  the  source  of  power  under  which  it 
was  enacted  would  not  suffice  to  limit  the  source  of  the  power 
to  that  specified  if  the  power  in  fact  existed  elsewhere.  Of 
course,  in  this  discussion  of  the  scope  and  effect  of  the  pre- 
amble to  a  resolution,  as  well  as  the  requirements  of  the  reso- 
lution itself,  we  are  not  forgetful  of  the  distinction  which 
ordinarily  obtains  between  an  ordinance  and  a  resolution,  and 
while  the  rule  relied  upon  to  construe  the  resolution  in  ques- 
tion here  has  more  particular  application  to,  or,  rather,  has 
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been  more  particularly  applied  to  ordinances,  still  we  appre- 
hend that,  despite  the  distinction,  the  rule  should  be  and  is 
the  same  with  reference  to  resolutions. 

[4]  This,  then,  brings  us  to  a  consideration  of  the  tezt  of 
Title  VII,  Part  III,  of  the  Code  of  Civil  Procedure,  and  we 
find  embodied  therein  section  1238  of  that  code  as  it  existed 
and  was  in  oi)eration  at  and  before  the  commencement  of  the 
action  and  the  preliminary  proceedings  in  condemnation  in 
question  here,  which  authorizes  a  school  district  to  exercise  the 
right  of  eminent  domain  for  the  purpose  of  acquiring  **  public 
buildings  and  grounds  for  the  use  ...  of  any  .  .  .  school  dis- 
trict." This  code  section,  as  we  read  it  in  conjunction  with 
various  other  sections  and  provisions  of  our  code  and  statute 
law  relative  to  and  regulating  the  public  school  system  of  the 
state,  all  of  which  were  also  in  full  force  and  effect  at  all  of 
the  times  invoved  in  this  action,  clearly  empowered  th«  plain- 
tiff, if  not  expressly,  then  by  necessary  implication,  to  pro- 
ceed to  condemn  the  land  in  suit  for  the  pui^pose  prescribed  in 
the  resolution  and  alleged  in  the  complaint.  Section  1750  of 
the  Political  Code  provides  that  **  every  high  school  course  of 
study  may  include  training  in  athletics  ...  for  which  credit 
may  be  given  as  a  part  of  said  high  school  work,  and  instruc- 
tion therein  shall  be  given  at  such  times  and  in  such  manner 
as  said  high  school  board  shall  determine."  Section  1668  of 
the  Political  Code  commands  that  **  attention  must  be  given  to 
such  physical  exercises  for  the  pupils  as  may  be  conducive  to 
health  and  vigor  of  body  as  well  as  mind."  Subdivision  5  of 
section  1610  of  the  Political  Code  (Stats.  1917,  p.  739),  for- 
merly  subdivision  21  of  section  1617  of  the  same  code,  provides 
that  boards  of  school  trustees  and  city  boards  of  education 
shall  have  power  and  it  shall  be  their  duty  **to  give  diligent 
care  to  the  health  and  physical  development  of  pupils,"  and  by 
virtue  of  the  provisions  of  section  1741  of  the  Political  Code 
the  powers  and  duties  of  school  boards  now  found  in  said  sub- 
division 5  of  section  1610  of  that  code  and  primarily  existing 
in  subdivision  21  of  section  1617  were  at  all  of  the  times  herein 
involved  applicable  to  high  school  district  boards.  In  addi- 
tion to  all  of  this  there  was  in  force  and  effect  at  and  prior 
to  the  commencement  of  the  action  and  the  institution  of  the 
preliminary  proceedings  included  therein,  a  statute  entitled 
**An  act  to  provide  for  health  and  development  supervision 
in  the  public  schools,"  etc.  (Stats.  1909,  p.  908),  which  author- 
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ized  school  boards  throughout  the  state  to  establish  health  and 
development  supervision  in  the  public  schools  of  the  state 
which  should  "secure  the  correction  of  developmental  and 
acquired  defects  of  both  pupils  and  teachers  which  interfere 
with  health,  growth  and  efficiency/*  and  (subdivision  2)  ''to 
adjust  school  activities  to  health  and  growth  needs  and  to 
development  processes.  ..." 

It  is  settled  law  that  the  power  to  determine  what  uses  are 
public  is  vested  in  the  legislature,  and  clearly  the  public  char- 
acter of  the  use  sought  to  be  secured  in  the  present  case  is 
embodied  within  the  several  laws  hereinbefore  enumerated. 
While  it  is  true  that  no  express  mention  is  made  in  any  of  the 
code  sections  or  statutes  previously  mentioned  and  outlined 
concerning  the  necessity  for  and  construction  of  a  gymnasium 
and  athletic  building  as  an  adjunct  for  the  physical  develop- 
ment and  training  of  the  pupils  of  the  public  schools,  still  the 
necessity  for  such  a  building  and  its  consequent  construction 
is  inherently  embodied  in  the  underlying  principles  which 
permeate  and  prompted  the  enactment  of  those  several  laws, 
and  the  power  to  put  these  principles  into  actual  operation  by 
the  creation  and  employment  of  such  agencies  as  would  ordi- 
narily and  naturally  be  required  for  the  accomplishment  of 
the  desired  results  follows  by  necessary  implication.  The 
plaintiff,  having  tbus  been  duly  invested  by  existing  law  with 
the  right  to  provide  the  agencies  necessary  to  the  accomplish- 
ment of  the  legislative  design,  rightly  resorted  to  the  exercise 
of  the  power  of  eminent  domain  in  the  furtherance  of  that 
design,  and  it  was  not  essential  to  the  exercise  of  that  power 
that  the  plaintiff  should  have  previously  prescribed  as  a 
part  of  the  high  school  curriculum  a  course  of  instruction  in 
athletics.  Granting,  for  the  sake  of  discussion,  that  under  the 
terms  of  section  1750  of  the  Political  Code  the  institution  of  a 
course  of  instruction  in  athletics  was  a  matter  of  discretion 
with  the  plaintiff  and  that  the  exercise  of  such  discretion,  to 
be  effective,  was  required  to  be  evidenced  by  formally  includ- 
ing such  a  course  in  the  "high  school  course  of  study,"  still 
it  cannot  be  said  that  a  present  necessity  for  the  use  in  suit 
within  the  meaning  of  the  law  of  eminent  domain  did  not  exist 
at  the  time  of  the  commencement  of  the  action.  In  this  behalf 
it  wai  be  noted  that  the  act  of  May  26,  1917  (Stats.  1917, 
p.  1177) ,  became  effective  on  July  27, 1917,  just  one  month  and 
twenty-five  days  subsequent  to  the  institution  of  the  action, 


Digitized  by  VjOOQ IC 


14    Kbrn  Co.  High  School  Dist.  v.  McDonam).     [180  Cal. 

and  required  the  plaintiflf  at  the  taking  effect  thereof  to  **  pre- 
scribe suitable  courses  of  physical  education,"  and  the  re- 
quirement when  in  operation  was  mandatory.  {San  Fran^ 
Cisco  V.  Hyatt,  163  Cal.  346,  353,  [125  Pac.  751].) 

Clearly,  under  existing  laws  the  plaintiff  was  empowered 
in  its  discretion  to  provide  suitable  courses  of  physical  educa- 
tion, and  therefore  could  have  exercised  such  discretion  in 
anticipation  of  the  mandatory  requirements  of  the  new  law, 
but  doubtless  deferred  doing  so  until  such  time  as  it  could  be 
assured  that  it  would  have  the  appurtenances  at  hand  neces- 
sary to  the  inauguration  and  effective  operation  of  such  a 
course ;  and  it  may  be  fairly  assumed  that  the  act  in  question 
was  the  incentive  for  tho  proceedings  in  condemnation  in 
anticipation  of  the  future  and  added  needs  of  the  school  dis- 
trict which  were  certain  to  come  into  being  with  the  operation 
of  the  mandatory  requirements  of  the  new  law..  Immediate 
future  needs  are  ordinarily  an  essential  factor  in  the  deter- 
mination of  the  question  of  whether  or  not  there  is  a  present 
necessity  for  a  taking  in  condemnation  for  the  purposes  of  a 
particular  public  use.  {Central  Pac.  R,  R.  Co,  v.  Feldman, 
152  Cal.  308,  [92  Pac.  849].)  And  this  is  so,  because  of  the 
obvious  fact  *'that  the  beneficial  exercise  of  the  power  of  ac- 
quiring property  for  public  use  cannot  be  enjoyed  unless 
allowed  in  anticipation  of  the  contemplated  improvement  and 
.  .  .  the  mere  fact  that  the  land  proposed  to  be  taken  for  a 
public  use  is  not  needed  for  the  present  and  immediate  pur- 
pose of  the  petitioning  party,  is  not  necessarily  a  defense  to  a 
proceeding  to  condemn  it."  {Matter  of  Staten  Island,  etc, 
103N.  Y.  251,  [8N.  E.  548].) 

[5]  But  one  other  point  remains  *to  be  discussed,  and  that 
involves  the  right  of  the  plaintiff  to  amend  its  complaint, 
which  was  done  on  the  day  when  the  action  oame  on  for  trial. 
The  amended  complaint  differed  from  the  original  in  the  par- 
ticulars only,  that  it  did  not  plead  the  previous  passage  of  a 
resolution  by  its  board  of  trustees,  and  in  that  a  cause  of  action 
was  stated  for  the  condemnation  of  the  entire  one  hundred 
feet  of  land  belonging  to  the  defendants  instead  of  only  eighty 
feet  thereof  as  originally  prayed  for.  It  is  now  insisted  that 
the  amendment  was  in  no  wise  materially  related  to  the  cause 
of  action  originally  pleaded,  but  constituted  the  statement  of 
a  supplemental  and  entirely  new  cause  of  action.  This  con- 
tention, like  the  primary  contention  of  the  appellants,  rcets,  in 
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effect,  upon  the  erroneous  assumption  that  the  resolution  of 
the  plaintiff's  board  of  trustees  authorizing  and  directing  the 
institution  of  proceedings  for  the  condemnation  of  only  a  part 
of  defendants'  land,  created  and  conclusively  controlled  the 
plaintiff's  cause  of  action  in  the  first  instance,  and  that,  as  a 
consequence,  a  second  resolution  of  plaintiff's  board  of  trus- 
tees not  pleaded  but  received  in  evidence,  and  which  called  for 
the  condemnation  of  all  of  the  defendants'  land,  likewise 
created  a  new  and  distinct  right  in  plaintiff  to  exercise  the 
power  of  eminent  domain,  and  therefore  it  is  argued  that  the 
amendment  of  the  complaint  was  the  statement  of  a  new  and 
distinctly  different  cause  of  action.  As  previously  pointed 
out,  the  allegation  of  a  preceding  resolution  of  plaintiff's 
board  of  trustees  authorizing  and  directing  the  institution  of 
condemnation  proceedings  was  not  essential' to  a  statement  of 
plaintiff's  cause  of  action.  Obviously,  therefore,  neither  reso- 
lution operated  to  create  and  then  control  the  plaintiff's  cause 
of  action  stated  either  in  the  first  or  second  instance.  The 
resolutions  referred  to  not  being  a  basic  element  of  the  plain- 
tiff's cause  of  action,  we  are  satisfied  that  the  amendment  w 
question  did  not  plead  a  new  and  distinct  cause  of  action,  and 
that,  under  the  circumstances  which  prompted  the  amend- 
ment, the  trial  court  had  no  recourse  but  to  allow  it.  The 
rules  of  pleading  and  practice  pertaining  to  civil  actions  gen- 
erally are  in  this  state  applicable  to  proceedings  in  eminent 
domain,  '*and  constitute  the  rules  of  pleading  and  practice 
therein"  (Code  Civ.  Proc,  sec.  1262),  and  it  has  been  held  in 
other  jurisdictions,  where  the  same  or  a  similar  rule  prevails, 
that  **  amendments  are  recognized  and  allowed  in  condemna- 
tion proceedings  as  in  civil  actions  ...  to  alter  the  allega- 
tions of  the  petitions  as  to  .  .  .  the  quantity  of  land  desired 
by  lessening  or  increasing  the  quantity."  (Standard  Ency. 
of  Proc,  pp.  296,  297.)  An  instance  of  the  application  of  the 
rule  in  this  behalf  is  to  be  found  in  the  case  of  Newton  v. 
Alabama  etc,  Ry,  Co,,  99  Ala.  468,  [13  South.  259],  in  which 
the  situation,  in  so  far  as  the  pleadings  were  concerned,  was 
identical  with  that  presented  here.  There  the  petition  as 
originally  filed  sought  the  condemnation  of  a  strip  of  land  80 
feet  in  width  as  a  right  of  way  running  through  the  entire 
premises  involved  in  the  condemnation  proceedings.  Subse- 
quently, the  petition  was  amended  to  the  extent  of  enlarging 
the  right  of  way  sought  to  be  condemned  from  80  feet  to  one 
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hundred  feet  in  width,  and  in  passing  upon  the  merits  of  a 
motion  made  in  the  court  beloW  to  set  aside  the  judgment  upon 
the  ground  that  it  was  void  for  the  reason  that  the  amend- 
ment ** changed  the  subject  matter  of  the  suit,"  it  was  held,  in 
effect,  by  the  court  of  last  resort,  that  a  new  and  a  different 
cause  of  action  was  not  pleaded  by  the  amendment  to  the 
original  petition  and  that  under  the  ''liberal  system  of  amend- 
ments*' prevailing  in  that  jurisdiction  the  lower  court  had 
authority  to  permit  the  amendment.  In  the  case  before  us  the 
record  shows  that  the  amendment  to  the  complaint  was  sought 
and  permitted  because  of  the  fact  that  on  the  day  the  case 
was  called  f^r  trial  one  of  the  defendants,  Lester  McDonald, 
sought  and  secured  permission,  without  objection,  to  file  his 
separate  answer  which,  in  effect,  averred  that  the  whole  tract 
of  land  owned  by  the  defendants  is  of  the  approximate 
dimensions  of  100  by  344  feet  fronting  upon  a  certain  street 
in  the  city  of  Bakersfield,  and  that  a  judgment  in  favor  of 
plaintiff  as  prayed  for  in  the  original  complaint  of  approxi- 
mately 80  feet  in  width  fronting  on  said  street  would  leave 
the  remaining  portion  of  defendants*  land  only  of  the  approxi- 
mate width  of  20  feet,  and  therefore  comparatively  worthless. 
It  will  thus  be  seen  that  the  cfTect  of  this  answer,  if  it  were 
supported  by  evidence,  would  be  to  require  the  plaintiff  to  pay 
practically  the  value  of  the  entire  one  hundred  feet  of  land 
belonging  to  the  defendants,  while  under  the  pleading  and 
prayer  of  the  original  complaint  it  could  acquire  only  80 
feet  thereof.  Manifestly,  such  a  result  would  be  unjust,  and 
clearly  the  exigencies  of  the  situation  warranted  the  plaintiff 
in  seeking,  and  justified  the  trial  court  in  permitting,  the 
amendment,  and  particularly  is  this  so  in  view  of  the  fact  that 
the  defendants  do  not  claim,  and  under  the  circumstances 
narrated  could  not  claim,  that  they  were  caused  any  surprise 
or  detriment  by  the  amendment  in  question. 
The  judgment  and  order  are  aflBrmed. 

Wilbur,  J.,  Melvin,  J.,  Sloss,  J.,  Shaw,  J.,  and  Angellotti, 
C.  J.,  concurred. 

Rehearing  denied. 

All  the  Justices  concurred. 
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[L,  A.  No.  4698.    Department  Two.— February  25,  1919.] 

EARL    A.    HOLCOMB,    Respondent,    v.    OTTO    BREIT- 
KREUTZ,  Appellant. 

[1]    APPEAIi— OONPLICT    OF    TESTIMONY— NONINTEEPERENCE    WiTH    VeE- 

WCT. — Appellate  courts  will  not  interfere  with  a  verdict  where  the 
taetimony  is  conflicting  and  may  impose  a  penalty  for  a  frivolous 
appeal,  where  the  only  contention  of  appellant  is  that  the  evidence 
preponderates  in  his  favt>r. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Chas.  Monroe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Munro  and  Fay  R.  Robcirtson  for  Appellant 

T.  C.  Gould  and  Prank  Stewart  for  Respondent 

WILBUR,  J. — ^Plaintiff  recovered  judgment  against  the  de- 
fendant for  $825  for  assault  and  battery.     Defendant  appeals. 

[1]  Appellant's  first  point  is  thus  stated:  ** While  the  de- 
fendant fully  realizes  that  ordinarily  appellate  courts  will  not 
interfere  with  a  judgment  or  verdict  where  the  testimony  in 
the  case  is  conflicting,  yet  it  would  appear  to  appellant  that 
the  record  in  this  case  discloses  that  the  preponderance  of  evi- 
dence  was  in  his  favor."  Counsel  thus  correctly  states  the 
rule,  that  this  court  will  not  interfere  with  the  verdict  where 
the  testimony  is  conflicting.  The  second  point  is  that  the  ver- 
dict is  excessive.  Plaintiff  claimed  five  thousand  dollars  puni- 
tive and  five  thousand  dollars  actual  damages.  The  damages 
were  not  excessive.    The  appeal  is  frivolous. 

Judgment  is  affirmed,  with  one  hundred  dollars  damages  to 
the  plaintiff  for  a  frivolous  appeal. 

Lennon,  J.,  and  Melvin,  J.,  concurred. 

OLXXX  Oal.— 2 
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[L,  A,  No.  4600.    Ill  Bank.— February  25,  1919.] 

SAN  PEDRO,  LOS  ANGELES  &^SALT  LAKE  RAILROAD 
COMPANY  (a  Corporation),  Respondent,  v.  CITY  OP 
LOS  ANGELES  (a  Municipal  Corporation),  Appellant 

[1]  Estate  fob  Tbabs — ^Leasehold  Interest  in  State  Ttoe-iands. — 
In  view  of  sections  654,  701,  and  761  of  the  Civil  Code,  the  interest 
of  a  person  under  a  lease  of  tide-lands  from  the  state  is  an  estate 
I  for  jears,  and  is,  therefore,  property. 

[2]  Taxation — Peopebty  not  Exempt  in  Profobtion  to  Value— -Con- 
stitutional Provision  Mandatory.— Section  1  of  article  XIII  of 
the  constitution,  which  provides  that  all  property  in  the  state  not  ex- 
empted by  such  section  shall  be  taxed  in  proportion  to  its  value,  is, 
in  view  of  section  22r  of  article  I  of  the  constitution,  direct  and 
mandatory. 

[3]  In.— Mode  of  Ascertaining  Value — Constitutional  Provision  not 
SELF-EZECUTiNe. — Section  1  of  article  XIII^  of  the  constitution  is 
not  self -executing,  but  imposes  upon  the  legislature  the  duty  of  pro- 
viding a  mode  whereby  to  ascertain  the  value  of  the  property  to  be 
taxed. 

[4]  Id. — ^Leasehold  Interest  in  State  Tide-lands — Real  Property 
FOR  Taxation  PtmPOSEs. — In  view  oif  section  3617  of  the  Political 
Code,  which  declares  that  the  term  "property"  includes  all  matters 
and  thing^,  real,  personal,  and  mixed,  capable  of  private  ownership, 

/and  that  the  term  "real  property"  includes  the  possession  of,  claim 
to,  or  right  to  the  possession  of  land,  and  in  view  of  section  819  of 
the  Civil  Code,   which  provides  a  leasehoM  estate  carries  to  the 
possession  of  the  land  lease,  a  leasehold  interest  in  tide-lands  of 
the  state  is  "real  property,"  for  the  purposes  of  taxation. 
[6]  Id. — Separate  Assessment  of  Leasehold  and  Reversion — Owner- 
ship OF  Reversion   by   State.— While  it  is  true   that  the  code 
makes  no  specific  provision  for  separate  assessments  of  leasehold 
t  and  reversion  to  the  lessee  and  the  owner  of  the  fee  respectively, 
/   and  the  usual  procedure  is  to  assess  the  entire  value  of  the  land 
to  the  owner  of  the  reversion,  yet  in  a  case  where  the  state  owns 
the  reversion  the  private   owner  of  the  leasehold  interest  is  not 
exempted  from  paying  taxes  upon  his  interest  because  the  interest 
of  the  state  is  not  taxable. 
[6]  Id. — ^Possessory  Right  in  Public  Land — Private  Property  fob 
Purposes  of  Taxation. — A  possessory  right  in  public  land  is  private 
^     property,  and  may  be  assessed  for  the  purposes  of  taxation  to  the 
person  in  possession,  although  in  point  of  law  he  may  have  no 
'    right  as  against  the  state  or  government  owning  the  land. 
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[7]  Ii>. — Filling  of  Leased  Tide-lands— r"FiLL"  not  an  "Improve- 
ment" FOR  Taxation  Purposes. — The  construction  of  a  breakwater 
of  rocks  upon  leased  tide-lands  belonging  to  the  state  and  the  filling 
in  of  the  submerged  land  by  depositing  thereon  earth  and  sand  to 
a  depth  or  thickness  sufficient  to  raise  the  level  of  the  surface 
above  the  line  of  high  tide  is  not,  in  so  far  as  the  fill  is  concerned, 
an  -"improvement"  within  the  meaning  of  section  3617  of  the 
Political  Code,  which  defines  improvements  for  the  purposes  of 
taxation,  but  constitutes  a  part  of  the  realty,  the  ^ee  of  which 
being  in  the  state,  is  not  subject  to  assessment. 

[8]  Id. — Assessment  of  Breakwater  of  Bocks — Blending  With  Vii- 
LAWFUL  Assessment  of  Fill — Void  Assessment. — The  assessment 
of  a  breakwater  of  rocks  constructed  upon  leased  tide-lands  belong- 
ing to  the  state  is  void  where  the  same  is  included  with  an  assessment 
of  a  fill,  which  is  not  legally  assessable.  * 

[9]  Id. — Blendino  of  Lawful  and  Unlawful  Assessments — ENTmi 
Assessment  Void. — If  the  different  parts  of  an  assessment,  lawful 
and  unlawful,  are  blended  togetber  in  one  indivisible  assessment, 
the  entire  assessment  is  illegaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.  Frank  G.  Finlayson,  Judge.  Aflfirmed  in 
part,  reversed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  Lee  Stephens,  City  Attorney,  Jess  E.  Stephens, 
Assistant  City  Attorney,  and  Wm.  P.  Mealey,  Deputy  City 
Attorney,  for  Appellant. 

E.  E.  Bennett,  A.  S.  Halsted  and  Dana  T.  Smith  for 
Respondent. 

(Joodwin  &  Morgrage,  Amicus  Curiae. 

VICTOR  E.  SHAW,  J.,  pro  tern,— The  plaintiff  is  lessee  of 
certain  tide-lands  situated  in  the  city  of  Los  Angeles  and  be- 
longing to  the  state.  The  city  assessed  this  leasehold  estate 
and  levied  a  tax  thereon,  which  plaintiff  paid  under  protest 
and  in  due  time  brought  this  action  to  recover  the  same. 
Judgment  went  for  plaintiff,  from  which  the  defendant 
appealed. 

On  a  hearing  heretofore  had  of  the  case,  it  was  considered 
in  connection  with  L.  A.  No.  4504,  entitled  San  Pedro,  Los 
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Angeles  &  Salt  Lake  R.  R.  Co.  v.  Citi/  of  Lps  Angeles  (Cal.), 
179  Pac.  390,  which,  as  to  the  power  of  the  mukicipality  to 
assess  a  leasehold  estate  in  such  property  for  the  purpose  of 
levying  a  tax  thereon,  involved  the  same  questions.  The  latter 
case,  hfwever,  had  been  before  the  court  on  a  former  appeal 
prosecuted  by  the  plaintiff  from  a  judgment  in  favor  of  the 
city  upon  sustaining  its  demurrer  to  the  complaint,  with  the 
result  that  the  judgment  was  reversed.  (See  San  Pedro  etc. 
R.  R.  Co,  V.  City  of  Los  Angeles,  167  Cal.  425,  [52  L.  R.  A. 
(N.  S.)  991, 139  Pac.  1071] .)  Upon  going  down  of  the  remit- 
iitur  the  city  was  permitted  to  file  an  answer,  and  upon  trial 
a  judgment  was  entered  in  favor  of  the  plaintiff,  from  which 
the  city  appealed.  The  hearing  of  the  two  cases  thus  consid- 
ered together  resulted  in  an  affirmance  of  L.  A.  No.  4504,  based 
solely  upon  the  ground  that  the  former  decision  thereof,  as 
reported  in  167  CaL  425,  [52  L.  R.  A.  (N.  S.)  991,  139  Pac. 
1071],  constituted  the  law  of  the  case.  As  to  the  case  now 
under  consideration,  however,  the  court  took  a  different  view 
of  the  question  involved  and  reversed  the  judgment  rendered 
against  the  city.  Thereafter  the  petition  of  the  city  of  Los 
Angeles,  as  appellant  in  L.  A.  No.  4504,  for  a  rehearing  was 
denied,  thus  finally  disposing  of  the  subject  of  litigation  in- 
volved therein.  A  like  petition  for  a  rehearing  was  presented 
by  the  plaintiff  in  L.  A.  No.  4600,  being  the  case  now  under 
consideration,  which  was  granted  upon  the  sole  ground  that 
the  court  had  failed  to  consider  the  question  as  to  the  assess- 
ment made  of  certain  alleged  improvements  upon  the  lease- 
hold. By  an  order  made  granting  said  rehearing,  the  court 
restricted  further  argument  to  the  question  alone  of  the  valid- 
ity of  the  assessment  of  the  alleged  improvements.  (See  Min- 
utes, Sept.  11, 1918,  56  Cal.  Dec,  No.  2969.) 

[IJ  The  question  to  which  the  court  on  the  former  con- 
sideration of  the  case  addressed  itself  and  to  which  the  chief 
argument  of  counsel  was  directed  was  whether  the  laws  of  this 
state  authorize  the  taxation  of  leasehold  interests  in  the  tide- 
lands  of  the  state.  Upon  this  point,  holding  that  munici- 
I>alities  have  such  power,  we  adopt  the  opinion  of  Mr.  Justice 
Sloss,  filed  at  the  former  hearing  of  the  appeal,  which  is  ias 
follows: 

*'That  a  leasehold  interest  is  property  is  a  proposition  not 
open  to  dispute.  *The  thing  of  which  there  may  be  ownership 
is  called  property.'  (Civ.  Code,  sec.  654.)  Interests  in  real 
property  are  called  'estates.'     (Civ.  Code,  sec.  701.)     They 
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are  classified  by  section  761  of  the  same  code  as  (1)  estates  of 
inheritance,  (2)  estates  for  life,  (3)  estates  for  years,  (4) 
estates  at  will.  The  interest  of  the  plaintiff  under  the  lease 
from  the  state  is  an  estate  for  years.  There  may  be  owner- 
ship of  such  estate.    It  is,  therefore,  property. 

**I8  it  property  for  the  purposes  of  taxation?  Our  consti- 
tution declares  (art.  XIII,  sec.  1) :  'All  property  in  the  state 
except  as  otherwise  in  this  constitution  provided,  not  exempt 
under  the  laws  of  the  United  States,  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  as  provided  by  law.  .  .  . 
The  section  exempts  property  belonging  to  the  state,  and  cer- 
tain other  kinds  of  property,  not  including  interests  like  the 
one  hsere  involved.  [2]  With  respect  to  all  property  not' so 
exempted,  the  provision  of  the  constitution  that  it  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  provided 
by  law,  is  direct  and  mandatory.  (Const.,  art.  I,  sec.  22.) 
The  provision  for  the  taxation  of  all  property  not  exempt  is 
repeated  in  section  3607  of  the  Political  Code. 

[3]  i*The  constitutional  provision  is  not  self -executing. 
It  imposes  uiwn  the  legislature  the  duty  of  providing  a  mode 
whereby  to  ascertain  the  value  of  the  property  to  be  taxed. 
(McHenry  v.  Dovmer,  116  Cal.  20,  24,  [45  L.  R.  A.  737,  47 
Pac.  779.]  See  De  Witt  v.  Hays,  2  Cal.  463,  468,  [56  Am.  Dec. 
352].)  [4]  If,  then,  the  legislature  had  not  provided  any 
mode  for  the  assessment  of  leasehold  estates,  it  might  well  be 
said^  as  was  said  in  the  former  opinion,  that  such  an  estate  is 
notr* property  for  the  purposes  of  taxation'  under  our  fiscal 
laws.  But  there  does  not  appear  to  be  any  such  deficiency  in 
our  revenue  laws.  Section  3617  of  the  Political  Code  declares 
that  the  term  'property'  includes  *all  matters  and  things,  real, 
personal,  and  mixed,  capable  of  private  ownership,'  and  that 
the  term  *real  estate'  includes  'the  possession  of,  claim  to, 
ownership  of,  or  right  to  the  possession  of  land. '  A  leasehold 
estate  carries  a  right  to  the  possession  of  the  land  lease.  (Civ. 
Code,  sec.  819.)  It  is,  therefore,  real  property  within  the 
above  definition.  Olher  sections  of  the  Political  Code  provide 
for  the  listing  of  real  property,  the  description  and  valuation 
thereof,  and  contain  a  complete  scheme  for  the  assessment  of 
the  property,  and  the  levy  and  collection  of  the  taxes.  This 
scheme  is  as  readily  adaptable  to  an  estate  for  years  as  to  a 
freehold  estate. 
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[6]  *  *  It  is  true  that  the  code  makes  no  specific  provision  for 
separate  assessments  of  leasehold  and  reversion  to  the  lessee 
and  the  owner  of  the  fee,  respectively.  The  usual  procedure 
in  this  state,'  as  elsewhere,  has  been  to  assess  the  entire  value 
of  the  land  to  the  owner  of  the  reversion.  Such  assessment 
covers  the  value  of  the  leasehold  as  well  as  of  the  reversionary 
interest,  the  sum  of  the  two  being  comprised  in  the  value  of  a 
complete  ownership  of  the  land.     (Graciosa  Oil  Co,  v.  Saniw 

\  Barbara,  155  Cal.  140,  [20  L.  R.  A.  (N.  S;)  211,  99  Pac.  483].) 

J  The  state  thus  receives  the  tax  upon  every  interest  in  the  land, 
and  the  requirement  of  the  constitution  and  of  section  3607  of 
the  Political  Code  is  satisfied.  Where,  however,  the  state 
owns  the  reversion,  its  reversionary  interest,  like  all  property 
owned  by  it,  is  exempt  from  taxation.  In  such  a  case  it  can- 
not be  said  that  the  private  property  right  of  the  lessee  is 

,  taxed  through  the  medium  of  the  taxation  of  the  interest  of 
the  owner.  Still  less  can  it  properly  be  said  that  because  the 
interest  of  the  state  is  not  taxable,  the  private  owner  of  a  lease- 
hold interest  should  be  exempt  from  paying  taxes  T»pon  the 
property  that  is  owned  by  him. 

'*An  illuminating  discussion  of  the  question  is  found  in 
Trimble  v.  Seattle,  231  U.  S.  683,  [58  L.  Ed.  435,  34  Sup.  Ct. 
Rep.  218] ,  a  case  which  was  not  called  to  the  attention  of  the 
department  on  the  former  appeal.  The  supreme  court  of 
Washington  had  upheld  an  assessment  on  certain  leaseholds  of 
tide-lands  owned  by  the  state.  The  assessment  of  the  lease- 
holds was  authorized  by  statutes  enacted  after  the  execution 
of  the  leases  by  the  state.  A  writ  of  error  was  granted  to  re- 
view the  judgment  of  the  state  court.  The  plaintiff  in  error 
contended  that  the  leases  imported  an  obligation  that  the  lessor 
should  pay  all  taxes  and  assessments,  and  that  the  federal  con- 
stitution prohibited  the  impairment  of  this  contract  by  a  sub- 
sequent law.  The  supreme  court  of  the  United  States  held 
that  no  such  obligation  was  included  in  the  lease,  saying : 

**  *In  ordinary  cases  the  whole  property  is  taxed  and  which 
party  shall  bear  the  burden  is  not  a  matter  of  public  concern. 

.  But  when  the  state  makes  the  lease,  the  supposed  obligation 
would  be  an  obligation  not  to  tax — a  restriction  of  public  im- 
port not  lightly  to  be  imposed  (citing  cases).  It  is  urged  that 
to  deny  the  state's  obligation  discriminates  unconstitutionally 
against  this  class  of  lessees,  since  all  others  are  free  from  the 
burden.    But  that  is  not  true.     Whether  landlord  or  tenant 
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shall  pay  a  tax  is  a  matter  of  private  arrangement,  and  the 
practice  one  way  or  the  other  has  no  bearing  on  the  matter. 
The  argument  from  inequality  really  works  the  other  way.  If 
these  leaseholds  are  not  taxable,  they  are  a  favored  class  of 
property ;  for  ordinarily  leaseholds  are  taxed  even  if  they  are 
lumped  and  included  in  the  value  of  the  fee.  When  an  inter- 
est in  land,  whether  freehold  or  for  years,  is  severed  from  the 
public  domain  and  put  into  private  hands,  the  natural  impli- 
cation is  that  it  goes  there  with  the  ordinary  incidents  of  pri- 
vate property  and  therefore  is  subject  to  being  taxed.  * 

'*In  Graciosa  OU  Co,  v.  Santa  Barbara,  155  Cal.  140,  [20 
L.  R.  A.  (N.  S.)  211,  99  Pac.  483],  a  separate  assessment  of  a 
leasehold  interest  to  the  lessee  was  upheld.  The  case  was  dis- 
cussed at  some  length  in  the  opinion  on  the  former  appeal  in 
the  first  of  the  cases  before  us,  and  it  was  pointed  out  that  the 
lease  in  the  Oraciosa  case  carried  with  it  a  right  to  take  a  part 
of  the  substance  of  the  land  itself.  There  is,  no  doubt,  a  dis- 
tinction between  the  grant  of  such  right  and  an  'ordinary  lease 
for  usufructuary  purposes,'  and  it  may  be  conceded  that  the 
decision  in  the  Graciosa  case  is  not  a  controlling  authority  in 
favor  of  the  appellant's  contention  here.  On  the  other  hand, 
that  decision  does  not,  as  suggested  by  the  former  opinion 
dealing  with  the  rights  of  the  parties  to  the  present  appeals, 
support' the  respondent's  position  that  its  leasehold  interest  is 
not  taxable.  What  was  said  in  Chradosa  OH  Co,  v.  Santa  Bar- 
bara regarding  the  mode  of  taxing  property  leased  by  one  pri- 
vate individual  to  another  had  no  reference  to  a  case  like  this, 
where  the  lessor  is  a  governmental  agency  whose  property  is* 
exempt  from  taxation.  The  opinion  fully  recognizes  that,  in 
the  usual  case,  the  assessment  to  the  owner  of  the  fee  includes 
the  value  of  both  the  reversion  and  the  leasehold  interest,  and 
that,  under  such  conditions,  both  interests  are  assessed,  and 
the  mandate  of  the  constitution  is  followed. 
'  [6]  **The  principle  that  a  possessory  right  in  public  land 
is  private  property,  and  that  it  may  be  assessed  for  purposes 
of  taxation  to  the  person  in  possession,  although  in  point  of 
law  he  may  have  no  right  as  against  the  state  or  government 
owning  the  land,  has  long  been  settled  in  this  state.  {People 
V.  Shearer,  30  Cal.  646,  655 ;  People  v.  Frisbie,  31  Cal.  146 ; 
People  V.  Cohen,  31  Cal.  210.)  The  first  two  of  these  cases  are 
referred  to  in  the  decision  of  the  first  appeal  in  San  Pedro  etc, 
B,  Co.  V.  Los  Angeles,  167  Cal.  425,  [52  L.  R.  A.  (N.  S.)  991, 
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139  Pac.  1071],  a^d  they  are  sought  to  be  distinguished  upon 
the  ground  that  the  possession  of  the  claimant  was  one  de- 
signed to  ripen  into  an  ownership  of  the  fee,  under  the  land 
laws  of  the  United  States.  But  a  careful  examination  will 
show  that  this  ground  of  distinction  is  not  tenable.  In  the 
Shearer  case  (30  Cal.  646),  the  court  pointed  out  that  the 
occupant  had  not  made  the  payment  which  was  necessary  to 
vest  in  him  any  legal  or  equitable  right  as  against  the  govern- 
ment. He  was,  however,  in  possession,  and  his  right  as  pos- 
sessor was  held  to  be  property  subject  to  taxation.  The  court 
said:  *The  possession  itself  of  the  ^public  lands  and  the  im- 
provements thereon,  whether  by  naked  trespassers  or  those 
who  claim  in  addition  a  right  of  pre-emption,  as  to  everybody 
except  the  United  States,  have  always  in  California,  and  in 
most,  if  not  all,  of  the  new  states,  been  regarded  as  valuable 
property  interests.  The  transfers  of  such  possession  and  im- 
provements have  always  been  held  to  constitute  a  valuable 
consideration  for  a  promise.  The  possessors  often  derive  and 
enjoy  large  revenues  from  them.  Contracts  for  such  posses- 
sion, and  rights  growing  out  of  them,  are  constantly  recog- 
nized, protected,  and  enforced  by  the  courts,  and,  in  this  state, 
a  very  large  share  of  the  litigation  in  the  tjourts  maintained 
by  means  arising  from  taxation  grows  out  of  this  very  class 
of  rights.  .  .  .  Such  possession  of  the  public  lands,  and  the 
improvements  put  upon  them,  are,  therefore,  recognized  and 
protected  as  a  valuable  species  of  property  in  the  possessor.' 
It  was  further  said  that  these  possessions  'exist  wholly  inde- 
pendent of  pre-emption  laws,  without  any  pre-emption  right 
or  intention  to  daim  such  right,  and  always  anterior  to  the 
existence  of  those  rights.  .  .  .  And  this  property  is  property 
in  the  citizen  or  inhabitant  having  possession,  and  not  in  the 
United  States.  This  property,  so  recognized  and  protected, 
in  our  judgment  is  clearly  not  exempt  from  taxation.'  (Page 
659.)  And,  accordingly,  it  was  held  that  such  possessory 
rights  should  be  assessed  and  that  *the  value  of  the  posses- 
sory right  should  be  put  down  and  not  the  value  of  the  land 
itself,'  as  the  basis  of  the  assessment  for  taxation.  A  man- 
date was  issued  to  the  assessor  to  compel  him  to  do  so. 

''This  conclusion  was  reached  regardless  of  whether  the  per- 
son in  possession  was  intending  to  claim  as  pre-emptioner  or 
homesteader,  or  whether  his  possession  could  ever  have  ripened 
into  a  fee.    Nor  was  the  decision  in  People  v.  Frisbie,  31  CaL 
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146,  put  upon  any  such  theory.  Each  of  these  cases  was  de- 
cided upon  the  ground  that  possession  of  land,  with  or  without 
right  or  expectation  of  right  or  title  from  the  government,  was 
a  species  of  property  in  the  possessor,  and  as  such  subject  to 
taxation.  The  inability  to  tax  the  fee  Vested  in  the  public  is, 
therefore,  no  obstacle  to  the  taxation  of  the  possessory  right, 
whatever  its  nature  may  be.  If  a  bare  possession  by  the 
sufferance  of  the  real  owner  is  subject  to  taxation  where  the 
^ate  of  the  real  owner  is  exempt  because  the  state  or 
the  United  States  is  such  real  owner,  it  is  impossible  to  uphold 
the  proposition  that  the  estate  of  one  holding  a  valid  estate  for 
years  under  leas^  from  the  state  is  not  subject  to  taxation. 
That  estate  is  not  included  in  any  assessment  to  the  landlord 
or  owner  of  the  estate  in  remainder. 

**We  do  not  agree  with  the  suggestion  made  in  the  closing 
paragraph  of  the  decision  in  167  Cal.  425,  [52  L.  R.  A.  (N.  S.) 
991,  139  Pac.  1071],  that  a  holding  that  the  plaintiff's  lease- 
hold interest  is  subject  to  assessment  and  tf^ation  would  make 
void  every  assessment  against  the  owner  of  land  subject  to  a 
lease  without  an  assessment  against  the  lessee  of  the  value  of 
his  leasehold.  As  has  already  been  said,  in  the  ordinary  case 
the  value  of  the  leasehold,  is  included  in  the  value  assessed  to 
the  owner  of  the  fee.  What  the  constitution  and  the  law  re- 
quire is  that  all  property  shall  be  taxed  in  proportion  to  its 
value.  And  this  is  done  when  the  whole  value  of  the  land  is 
assessed  to  the  owner  of  the  fee.  Section  3628  of  the  Political 
Code  provides  that  no  mistake  in  the  name  of  the  owner  of 
real  property  shall  render  the  assessment  thereof  invalid.  The 
validity  of  the  assessment  would  not,  therefore,  be  affected  by 
th^  fact  that  the  values  of  the  several  estates  in  the  land  are 
united  in  a  single  assessment  in  the  name  of  the  owner  of  one 
of  such  interests. ' ' 

¥pon  the  views  thus  expressed,  it  follows  that  the  decision 
in  167  Cal.  425,  [52  L.  R.  A.  (N.  S.)  991,  139  Pac.  1071],  must 
be  deemed  overruled. 

[7]  The  improvements  upon  the  leasehold  were  assessed  at 
the  sum  of  $92,850,  upon  which  a  tax  of  $1,151.35  was  levied. 
As  described  in  the  assessment-book,  the  property  assessed 
was :  *  *  TmprovtEsment  on  a  tract  of  land  leased  from  Long  Beaoh 
city  to  S.  P.,  L.  A.  &  S.  L.  R.  R.  Co.,  dated  October  2,  1905, 
for  46  years,  for  land  and  water  rights  in  61.90  acres,  being 
that  part  of  fill  lying  south  of  Terminal  Island  and  north  of 
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strip  reserved  by  city,  in  section  18,  T.  5  S.,  R.-13  W."  The 
court  found,  as  alleged  in  the  answer  of  defendant,  that  after 
the  execution  of  said  lease,  but  prior  to  the  assessment,  plain- 
tiff constructed  a  breakwater  of  rocks  upon  said  premises  and 
along  the  southerly  line  thereof,  and  filled  or  caused  to  be 
filled  with  earth  and  sand  the  lands  lying  between  the  main- 
land and  said  breakwater,  by  dredging  in  such  manner  that 
all  of  the  lands  described  in  said  lease  were  at  the  time  of  such 
assessment  no  longer  submerged,  but  dry  lands  lying  above 
the  line  of  high  water.  It  thus  appears  that  the  improve- 
ments consisted  of  a  stone  retaining-wall  or  breakwater  built 
of  rock  and  the  filling  in  of  the  submerged  land  by  depositing 
thereon  earth  and  sand  to  a  depth  or  thickness  sufficient  to 
raise  the  level  of  the  surface  above  the  line  of  high  tide.  In 
its  supplemental  brief,  counsel  for  the  city,  which  is  the  appel- 
lant here,  concede  that  respondent  is  correct  in  its  contention 
that  the  fill  so  made  upon  the  land  is  not  an  improvement 
within  the  meaning  of  section  3617  of  the  Political  Code,  which 
defines  improvements  as  **all  buildings,  structures,  fixtures, 
fences  and  improvements  erected  upon  or  affixed  to  the  land, 
except  telephone  and  telegraph  lines."  We  are  in  full  accord 
with  this  agreed  view  of  the  subject  of  the  parties.  The  fill 
was  not  an  *  *  improvement  erected  upon  or  affixed  to  the  land,  * ' 
but,  when  made,  was  a  part  of  the  realty — ^indeed,  it  was  the 
land  itself,  the  surface  of  which  was  changed  by  bringing  it  to 
a  higher  grade.  Surely,  it  could  not  be  said  the  tenant  would 
be  entitled  to  remove  this  fill  at  the  expiration  of  the  lease  by 
virtue  of  a  provision  contained  therein  to  the  effect  that  it 
might  remove  all  improvements  made.  In  the  case  of  Kern 
Valley  etc.  Co.  v.  Cmnty  of  Kern,  137  Cal.  511,  [70  Pac.  476], 
the  court  had  under  consideration  the  question  as  to  whether 
the  embankments  and  levees  constructed  along  the  margin  of  a 
canal  constituted  an  improvement  within  the  meaning  of  sec- 
tion 3617  of  the  Political  Code,  or  was  a  part  of  tlie  canal. 
The  court  said :  **  We  do  not  think  this  definition  (section  3617) 
can  be  said  to  include  embankments  or  banks  forming  the 
margin  of  the  canal,  and  it  was  therefore  proper  to  include  the 
levees  as  part  of  the  canal."  So  here,  we  think  the  fill  was 
not  an  improvement  within  the  meaning  of  the  section,  but 
when  made  constituted  the  realty  itself,  the  fee  of  which  was 
in  the  state,  and  hence  not  subject  to  assessment. 
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While  appellant  concedes  the  fill  is  not  subject  to  assess- 
ment, it  insists  that  as  an  abstract  proposition  of  law  the 
breakwater  constructed  of  rock  is  an  improvement  within  the 
meaning  of  section  3617,  and  as  such  assessable  for  taxation. 
It  is  unnecessary  to  determine  such  question.  The  assessment 
was  not  merely  for  improvements  upon  the  leasehold;  hence 
we  can  indulge  in  no  presumption  that  the  assessor  in  making 
the  assessment  included  therein  only  such  property  as  was 
legally  assessable.  {Western  Vmon  Tel.  Co,  v.  Los  Angeles, 
160  Cal.  124,  [116  Pac  564].)  [8]  It  conclusively  appears 
that  the  breakwater  was  not  separately  assessed,  but  included 
in  the  assessment  with  the  fill,  with  which  unlawful  assessment 
it  is  indivisible.  Therefore,  conceding  the  breakwater  to  be  \ 
assessable,  the  assessment  thereof,  as  shown  by  the  record,  is 
so  blended  with  the  assessment  of  the  fill  that  it  renders  the  t 
entire  assessment  void.  {State  v.  Central  Pacific  R,  R,  Co,, 
127  U.  S.  1,  [32  L.  Ed.  150,  S.Sup.  Ct.  Rep.  1073],  and  Coi^nty 
of  Santa  Clara  v.  Southern  Pacific  Co.,  118  U.  S.  394,  [30 
L.  Ed.  118,  6  Sup.  Ct.  Rep.  1132].)  [9]  ''If  the  different 
parts,  lawful  and  unlawful,  are  blended  together  in  one  indi- 
visible assessment,  it  makes  the  entire  assessment  illegal." 
(State  V.  Central  Pacific  R.  R.  Co.,  127  U.  S.  1,  [32  L.  Ed.150, 
8  Sup.  Ct.  Rep.  1073].)  Indeed,  api)ellant  recognizes  this  fact 
and  concedes  **that  the  judgment  should  be  sustained  in  so 
far  as  the  assessment  upon  improvements  is  concerned." 

The  judgment,  in  so  far  as  it  declares  the  assessment  upon 
the  improvements  void,  is  affirmed,  and  in  so  far  as  it  in  effect 
adjudges  the  assessment  of  the  leasehold  estate  void,  is  re- 
versed, and  the  trial  court  is  directed  to  modify  the  judgment 
in  accordance  herewith. 

Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  and  Angellotti, 
C.  J.,  concurred. 

MELVIN,  J.,  Dissenting. — I  dissent  from  that  part  of  the 
foregoing  opinion  which  readopts  the  opinion  ,of  Mr.  Justice 
Sloss  filed  at  the  former  hearing  of  the  appeals,  and  I  adhere  to 
the  views  expressed  in  the  opinion  in  Sam  Pedro  etc.  R.  R.  Co. 
V.  Los  Angeles,  167  Cal.  425,  [52  L.  R.  A.  (N.  S.)  991, 139  Pac. 
1071],  which  has  been  the  declared  law  of  this  state  upon  this 
subject  for  more  than  four  years.  That  property  rights  have 
been  acquired  under  the  rule  announced  in  that  case  and  in 
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reliance  thereon  seems  to  me  to  be  without  the  possibility  of 
a  doubt.  Whether  the  state  or  its  mandatories  charge  a  lessee 
additional  rental  under  the  guise  of  a  tax  or  merely  by  arbi- 
trarily increasing  the  demand  and  still  calling  the  exaction 
rent  makes  no  difference,  it  seems  to  me.  It  is  in  either  ca^se 
a  violation  of  the  lessee's  contract  to  enjoy  land  exempt  from 
taxation  for  a  certain  stipulated  payment.  It  cannot  justly 
be  said,  therefore,  it  seems  to  me,  that  no  property  rights 
appear  to  have  been  acquired  upon  the  faith  of  the  ruling  in 
the  former  appeal  in  L.  A.  No.  4504.  The  arguments  which 
impel  the  application  of  the  rule  of  ''law  of  the  case'*  in  that 
appeal  seem  to  me  equally  to  apply  to  this.  The  constitution 
and  statutes  as  interpreted  by  this  court  form  a  part  of  every 
contract,  and  I  cannot  see  how  this  court  may  now  violate  the 
obligation  of  one  contract  made  and  partly  performed  on  the 
faith  of  an  interpretation  now  held  to  be  erroneous,  while  at 
the  same  time  an  exactly  similar  contract  is  pronounced  invio- 
lable because  of  "the  law  of  the  case." 

One  reason  for  the  "rule  of  property"  is  the  presumed  de- 
pendence upon  judicial  decisions.  In  11  Cyc.  755,  the  prin- 
ciple is  thus  stated:  "Where  judicial  decisions  may  fairly  be 
presumed  to  have  entered  into  the  business  transactions  of  a 
country  and  have  been  acted  upon  as  a  rule  of  contracts  and 
property  it  is  the  duty  of  the  court,  on  the  principle  of  stare 
decisis,  to  adhere  to  such  decisions  without  regard  to  how  it 
might  be  inclined  to  decide  if  the  question  were  new.  And 
this  rule  obtains,  although  the  court  may  be  of  the  belief  that 
such  decisions  are  founded  upon  an  erroneous  principle  and 
are  not  sound,  for  when  parties  have  acted  upon  such  deci- 
sions as  settled  law  and  rights  have  been  vested  thereunder, 
their  inherent  correctness  or  incorrectness  in  the  abstract  are 
of  less,  importance  than  that  the  rule  of  property  so  estab- 
lished should  be  constant  and  invariable.  So  such  a  rule  con- 
trols as  to  decisions  involving  questions  of  constitutional  law' 
and  the  construction  and  operation  of  statutes."  The  text  is 
supported  by  a  wealth  of  citation,  including  such  cases  as 
Sacramento  Bank  v.  Alcorn,  121  Cal.  379,  [53  Pac.  813],  and 
Smith  V.  McDonald,  42  Cal.  484.  That  this  rule  should  find 
application  to  the  case  here  considered  is  emphasized  when  we 
remember  that  the  lessee  has  spent  large  sums  in  the  better- 
ment of  the  propeii;y.  It  is  a  logical,  indeed  almost  an  in- 
evitable, conclusion  that  the  amount  of  these  expenditures  was 
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governed,  in  some  degree,  by  the  supposed  exemption  in  favor 
ef  the  plaintiff. 

In  the  opinion  of  Mr.  Justice  Sloss,  approved  by  the  major- 
ity of  the  justices  of  this  court,  the  following  paragraph  seems 
to  me  to  be  particularly  erroneous : 

'*  *  We  do  not  agree  with  the  suggestion  made  in  the  closing 
paragraph  of  the  decision  in  167  Cal.  425,  [52  L.  R.  A.  (N.  S.) 
991,  139  Pac.  1071],  that  a  holding  that  the  plaintiff's  lease- 
hold interest  is  subject  to  assessment  and  taxation  would  make 
void  every  assessment  against  the  owner  of  land  subject  to  a 
lease  without  an  assessment  against  the  lessee  of  the  value  of 
his  leasehold.  As  has  already  been  said,  in  the  ordinary  case 
the  value  of  the  leasehold  is  included  in  the  value  assessed  to 
the  owner  of  the  fee.  What  the  constitution  and  the  law  re- 
quire is  that  all  property  shall  be  taxed  in  proportion  to  its 
value.  And  this  is  done  when  the  whole  value  of  the  land  is 
assessed  to  the  owner  of  the  fee.  Section  3628  of  the  Political 
Code  provides  that  no  mistake  in  the  name  of  the  owner  of 
real  property  shall  render  the  assessment  thereof  invalid. 
The  validity  of  the  assessment  would  not,  therefore,  be  affected 
by  the  fact  that  the  values  of  the  several  estates  in  the  land 
are  united  in  a  single  assessment  in  the  name  of  the  owner  of 
one  of  such  interests.'  " 

This  reasoning  takes  advantage  of  a  statute  intended  only 
to  cover  cases  of  misnomer  and  excuses  that  which,  if  the  rest 
of  the  opinion  is  correct,  is  an  absolute  misassessment  of  prop- 
erty to  the  wrong  owner,  for  the  assessor  knows  in  every  case 
in  which  there  is  a  landlord  and  a  tenant  that  the  leasehold 
and  the  reversion  belong  to  different  individuals.  The  opinion 
contains  nothing  which,  in  my  judgment,  logically  overcomes 
the  following  portions  of  the  opinion  in  167  Cal.  425,  [52 
L.  R.  A.  (N.  S.)  991,  139  Pac.  1071],  written  by  Mr.  Justice 
Henshaw  and  cited  above:  ^*No  assessor  has  the  right  to  as- 
sess and  tax  the  lea^sehold  interest  if  it  be  taxable  at  all  against 
the  fee  which  belongs  in  the  remainderman  or  reversioner,  for 
our  laws  are  just  and  mandatory  to  the  effect  that  property 
shall  be  assessed  against  the  true  owner  and  in  the  name  of 
the  true  owner.  (Pol.  Code,  sees.  3627,  3636.)  And  if  it  be 
held  that  in  general  a  leasehold  is  property  having  a  taxable 
value  within  our  fiscal  statutes,  it  must  necessarily  follow  that 
every  assessment  which  'includes  the  value  of  both  the  estate 
for  years  and  of  the  remainder  or  reversion,'  which  is  levied 
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against  the  landlord,  is  void  as  being  an  assessment  against 
property  not  his  own.  The  foundation  for  the  rule  which 
ignores  the  leasehold  and  puts  the  assessment  of  the  whole 
estate  upon  the  landlord  is  that  the  leasehold,  while  property 
for  certain  purposes,  yet  for  fiscal  purposes  is  not  property  at 
all;  and  as  the  tenant  may  not  deny  his  landlord's  title,  so 
his  possession  is  but  the  landlord's  possession,  and  the  value 
of  that  possession,  whatever  it  may  be,  is  therefore  the  prop- 
erty of  the  landlord  and  assessable  against  him.  The  tenant's 
right  to  possession  is  always  in  subordination  to  the  landlord's 
paramount  right,  and  in  the  eye  of  the  law  is  no  more  sepa- 
rate property  apart  from  the. landlord's  property  than  would 
be  the  landlord's  permission  to  use  a  part  of  his  land  for  a  pri- 
vate right  of  way.  The  true  reason,  therefore,  why,  in  gen- 
eral, leaseholds  conveying  the  right  to  possession  with  the 
usual  usufructuary  rights  are  not  assessable  against  the  ten- 
ant is  that  they  are  not,  for  fiscal  purposes,  regarded  as  prop- 
erty. ...  If,  under  these  circumstances,  we  are  to  hold  that 
this  leasehold  is  property  within  the  meaning  of  our  fiscal 
laws,  every  leasehold  must  equally  be  declared  to  be  property 
subject  to  assessment  and  taxation.  The  immediate  result  of 
this  would  be  to  force  a  declaration  that  in  every  case  where  a 
lease  is  in  existence,  the  assessment  against  the  owner  for  the 
full  value  of  the  property,  without  an  assessment  against  the 
lessee  of  the  value  of  his  leasehold,  is  void.  Such  a  disturb- 
ance of  our  fiscal  system  is  not  to  be  contemplated,  saving 
under  the  plain  mandate  of  the  legislature,  and  no  such  man- 
date has  as  yet  been  pronounced." 

And  in  the  future  assessors  may  not  keep  their  official  oaths 
if  they  continue  to  assess  leasehold  interests  to  the  owners  of 
the  fees.  They  cannot  plead  mistake  and  so  take  advantage 
of  section  3628  of  the  Political  Code,  because  they  must  know, 
as  everybody  knows,  that  commonly  leaseholds  and  reversions 
belong  to  different  individuals.  I  sincerely  regret  that  in  this 
later  decision  the  majority  of  this  court  is  thus  disturbing  our 
fiscal  system. 
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[L.  A.  No.  4279.    In  Bank.— February  25,  1919.] 

PACIFIC  WHARF  &  STORAGE  COMPANY  (a  Corpora- 
tion),  Respondent,  v.  COUNTY  OF  LOS  ANGELES 
(a  Municipal  Corporation),  Appellant. 


[L.  A.  No.  4317.     In  Bank.-^Febniary  25,  1919.] 

PACIFIC  WHARF  &  STORAGE  COMPANY  (a  Corpora- 
tion), Respondent,  v.  COUNTY  OF  LOS  ANGELES 
(a  Municipal  Corporation),  Appellant. 

[1]  Taxation — ^Leasehold  Interests — State  Tide-lani>s. — A  leasehold 
interest  in  tide  and  submerged  laz>dB  owned  by  the  state  is  subject 
to  assessment  and  taxation  under  the  revenue  laws  thereof. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County.  John  W.  Shenk  and  Leslie  R.  Hewitt, 
Judges.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Hill,  County  Counsel,  and  Roy  V.  Peppy,  Assistant 
County  Counsel,  for  Appellant. 

Goodwin  &  Morgrage  for  Respondent. 

THE  COURT.— Plaintiff  in  both  actions  is  lessee  of  certain 
tide-lands  belonging  to  the  state  and  situated  in  the  county  of 
Los  Angeles,  which  assessed  the  leasehold  and  levied  a  tax 
thereon.  Plaintiff  paid  the  tax  under  protest,  and  in  due  time 
sued  to  recover  the  same. 

Judgment  went  for  plaintiff,  from  which  defendant  has 
appealed. 

[1]  The  sole  question  involved  is  whether  a  leasehold  in- 
terest in  tide  and  submerged  lands  owned  by  the  state  is 
subject  to  assessment  and  taxation  under  the  revenue  laws 
thereof-  The  subject  is  fully  discussed  and  answered  in  the 
affirmative  by  what  is  said  in  the  opinion  in  the  case  of  San 
Pedro,  Los  Angeles  &  Salt  Lake  B,  R,  Co.  v.  City  of  Los 
Angeles,  ante,  p.  18,  [179  Pac.  393],  which  involved  a  like 
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question.    Upon  the  authority  thereof,  the  judgments  in  both 
cases  are  reversed. 

Victor  E.  Shaw,  J.,  pro  tem,,  Sloss,  J.,  Wilbur,  J.,  Richards, 
J.,  pro  tern.,  and  Angellotti,  C.  J.,  concurred. 


[Sac.  No.  2717.    Department  Two. — ^February  2^,  1919.] 

SALVADORE  ZARZANA,  etc.,  Respondent,  v.  NEVE  DRUG 
COMPANY  (a  Corporation) ,  et  al.,  Appellants. 

[1]  Neouoenob— Injury  to  Intant — AcmoN  m  Own  Right— Im- 
puted Neouoencb  of  Parents — Question  of  Fact. — In  an  action 
by  an  infant  in  his  own  right  for  damages  for  personal  injuries 
from  being  struck  by  a  motorcycle,  the  question  of  imputed  con- 
tributory negligence  on  the  part  of  plaintiff's  parents  sufficient  to 
defeat  plaintiff's  action,  assuming  it  to  be  properly  a  part  of  the 
case,  was  one  of  fact,  and'  not  of  law. 

[2]  Id. — ^Actions  by  Children — ^Imputed  Neglioenos — Doctrine  Inap- 
plicable.— The  rule  of  imputed  negligence*as  applied  to  actions  by 
children  in  their  own  right  no  longer  prevails,  if  it  ever  did  pre- 
vail, in  this  state. 

[3]  Id. — ^UsE  OF  Streets — Duty  of  Drivers  of  Motor  Vehicles. — 
Aside  from  section  22h  of  the  Motor  Vehicle  Act  (Stats.  1915, 
p.  397),  the  driver  of  a  motor  vehicle  is  bound  to  use  reasonable  care 
to  anticipate  the  presence  on  the  streets  of  other  persons  having 
equal  rights  with  himself  to  be  there. 

[4]  Id. — Collision  With  Motorcycle — ^Neouoence  of  Drivers-Suffi- 
ciency OF  Evidence. — In  an  action  by  an  infant  in  his  own  right 
for  damages  for  personal  injuries  from  being  struck  by  a  motor- 
cycle, evidence  that  the  driver  was  going  at  a  speed  of  fifteen  miles 
per  hour  on  a  wet  and  slippery  street  crowded  with  traffic,  which 
speed  was  sufficient  upon  a  sudden  stoppage  to  throw  him  over  the 
handle-bars,  is  sufficient  to  justify  a  finding  of  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court*  of  Sacra- 
mento County.    Charles  0.  Busick,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Downey,  PuUen  &  Downey  for  Appellants. 

Fred  J.  Harris  for  Respondent. 
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LENNON,  J. — In  this  action,  plaintiff  sued  in  his  own  right 
for  the  sum  of  five  thousand  dollars  and  recovered  judgment 
in  the  sum  of  $350,  with  costs  of  suit,  as  damages  for  personal 
injuries,  the  result  of  being  struck  by  a  motorcycle  ridden 
and  driven  by  the  defendant  Albert  Holthaus,  who  at  the  time 
was  in  the  employ  of  the  defendant  Neve  Drug  Company. 
Issue  was  joined  as  to  the  negligence  of  the  defendants,  and 
as  a  special  defense,  the  answer  of  both  defendants  pleaded 
that  **the  injuries  occurring  to  .  .  .  plaintiff  were  proxi- 
mately caused  by  the  negligence  of  the  parents  of  .  .  .  plain- 
tiff in  allowing  .  .  .  plaintiff,  a  boy  of  five  years  of  age,  to  be 
upon  the  highway  where  said  accident  occurred  unaccom- 
panied and  unprotected,  except  by  an  older  brother  of  .  .  . 
plaintiff,  who  was  then  and  there  of  tender  age  and  not  a  fit 
and  proper  i>erson  to  accompany  .  .  .  plaintiff  across  said 
highway."  The  action  was  tried  by  the  court  below  without  a 
jury  and  the  appeal  is  from  the  judgment  upon  a  record  which 
shows  the  facts  of  plaintiff's  case,  in  so  far  as  they  appertain 
to  the  time,  cause,  and  character  of  the  accident,  to  be  substan- 
tially as  follows :  The  accident  occurred  between  the  hours  of 
5  and  6  o'clock  P.  M.  on  January  24,  1916,  at  the  intersection 
of  two  streets  in  the  residential  district  of  the  city  of  Sacra- 
mento, which  streets  at  the  time  of  the  accident,  as  was  usual 
at  that  hour  of  the  day,  were  crowded  with  the  traffic  of  pedes- 
trians, street-cars,  motor  vehicles,  and  other  conveyances. 
The  injuries  complained  of  consisted  generally  of  bodily 
bruises  and  lacerations  and  fractures  of  the  bones  of  plain- 
tiff's left  leg.  The  plaintiff,  a  boy  of  five  yeiars  of  age,  in 
company  with  his  brother,  two  years  older,  was  on  his  way 
from  his  home  on  an  errand  to  near-by  relatives.  The  boys 
had  arrived  at  the  northeast  intersection  of  the  streets  in  ques- 
tion as  the  defendant  Holthaus  was  approaching  on  a  motor- 
cycle traveling,  as  he  testified,  when  called  as  a  witness  for 
plaintiff,  at  a  speed  of  fifteen  miles  an  hour,  and  at  a  time 
when  the  asphalt  paved  streets  were  wet  and  slippery.  When 
approaching  the  intersection  of  said  streets,  and  when  thirty 
feet  distant  therefrom,  the  defendant  Holthaus  saw  the  plain- 
tiff and  his  brother  standing  on  the  edge  of  the  sidewalk. 
While  Holthjius  was  approaching,  the  plaintiff  and  his  brother, 
the  latter  holding  plaintiff's  hand,  started  to  cross  the  street, 
and  when  within  about  eight  feet  of  the  boys,  Holthaus  ap- 
plied the  brake  of  the  motorcycle,  with  the  result  that  the 
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machine  skidded  upon  the  wet  and  slippery  pavement  and  col- 
lided with  the  plaintiff  with  great  force  and  caused  the  in- 
juries complained  of.  The  sudden  stoppage  of  the  machine, 
resulting  from  the  application  of  the  brake,  precipitated  Holt- 
haufl  over  the  handle-bars  and  on  to  the  ground.  The  testi- 
mony is  in  conflict  as  to  whether  or  not  Holthaus,  at  any  time 
after  he  saw  the  plaintiff  and  his  brother  standing  on  the 
comer,  sounded  the  horn  of  his  machine.  The  evidence  is  also 
in  conflict  as  to  whether  it  was  daylight  or  dark  at  the  time 
of  the  accident,  but  the  fact  that  the  motorcycle  was  without  a 
light  at  the  time  of  the  accident  is  undisputed.  Upon  the  con- 
clusion of  the  plaintiff's  case  as  thus  outlined  the  defendants 
interposed  a  motion  for  a  nonsuit  upon  the  ground  that  the 
plaintiff's  evidence  did  not  show  negligence  on  the  part  of 
Holthaus,  and  did  show  as  a  matter  of  law  **  imputed  negli- 
gence" on  the  part  of  the  mother  of  plaintiff  in  allowing  him 
to.be  exposed  to  the  hazards  of  the  street  without  adequate 
protection.  The  trial  court  found  that  Holthaus  was  guilty 
of  negligence  which  was  the  proximate  cause  of  the  injury  and 
that  the  parents  of  the  plaintiff  were  not  guilty  of  ''imputed" 
or  any  negligence.  The  correctness  of  the  trial  court's  ruling 
upon  the  motion  for  a  nonsuit  and  the  claimed  insuflSciency  of 
the  evidence  to  support  the  trial  court's  finding  of  negligence 
are  the  only  points  involved  in  the  appeal. 

The  contention  that  the  trial  court  was  compelled,  as  a 
matter  of  law,  upon  the  decision  of  the  motion  for  a  nonsuit, 
to  deduce  from  plaintiff's  proofs  the  existence  of  imputed  con- 
tributory negligence  on  the  part  of  plaintiff's  parents  suffi- 
cient to  defeat  plaintiff's  action,  is  based  upon  the  assumption 
that  the  doctrine  of  imputed  negligence  is  a  firmly  fixed  fea- 
ture of  the  law  of  negligence  in  California  and  has  been 
adopted  in  this  state  to  the  extreme  extent  that  when  such  a 
defense  is  relied  upon,  as  was  done  here,  the  question  of 
whether  or  not  there  was  such  negligence  is  wholly  and  exclu- 
sively a  question  of  law ;  and  with  this  assumption  as  a  basis, 
it  is  argued  that  even  though  the  action  was  not  by  the  parents 
in  their  own  behalf,  but  was  by  the  plaintiff  alone  in  his  own 
right  for  personal  injuries  to  him,  the  court  below  should  have 
invoked  and  applied  the  doctrine  of  imputed  negligence  to  the 
facts  of  plaintiff's  case,  and  then  have  determined  as  a  matter 
of  law  whether  the  claim  of  contributory  negligence  on  the 
part  of  the  parents  was  well  or  ill  founded.    This  contention 
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18  attempted  to  be  supported  by  the  citation  of  the  following 
cases:  Schierhold  v.  North  Beach  etc.  Ry.  Co.,  40  Cal.  447; 
Meeks  v.  Southern  Pacific  R,  R.  Co,,  52  Cal.  602;  McQuUken 
V.  Central  Pacific  Ry.  Co.,  64  Cal.  463,  [2  Pac.  46] ;  Higgins 
V.  Deeney,  78  Cal.  578,  [21  Pac.  428] ;  Daly  v.  Him,  113  Cal. 
366,  [45  Pac.  693] ;  Fox  v.  Oakland  etc.  Ry.  Co.,  118  Cal.  55, 
[62  Am.  St.  Rep.  216,  50  Pac.  25].  Our  perusal  of  these  cases 
has  not  satisfied  us  that  the  doctrine  of  a  parent's  ''imputed 
negligence"  in  the  care  and  control  of  the  activities  of  its 
dhild  is  firmly  fixed  as  a  part  and  parcel  of  the  substantive  law 
of  this  state,  in  so  far  as  it  concerns  the  adjudication  of  cases 
of  an  infant  suing  in  his  own  right  for  compensation  for  per- 
sonal injuries  to  him.  All  but  two  of  the  cited  cases  do  no 
more,  primarily  and  directly,  than  decide  that  the  solution  of 
the  question  of  whether  or  not  ''imputed  negligence*'  as  a  con- 
tributing cause  of  an  infant's  injury  is  one  of  fact  or  of  law 
is  dependent,  as  is  commonly  the  case,  upon  a  consideration  of 
the  evidentiiuy  circumstances  preceding  and  attending  the  in- 
fliction of  the  injury,  and  that  when  such  circumstances,  even 
though  the  evidence  be  nonconflicting,  may,  as  oftentimes  hap- 
pens, readily  and  rightfully  respond  to  one  of  two  distinctly 
different  deductions,  the  question  of  negligence,  imputed  or 
otherwise,  is  always  a  question  of  fact.  [1]  Applying,  as 
doubtless  the  trial  court  did,  these  fundamental  and  familiar 
principles  of  the  general  rules  of  evidence  pertaining  to  the 
law  of  negligence  to  the  facts  of  the  case,  it  correctly  con- 
cluded that  the  question  presented,  assuming  it  to  be  properly 
a  part  of  the  case,  was  one  of  fact  and  not  of  law.  (Meeks  v. 
Southern  Pacific  R.  R.  Co.,  52  Cal.  602 ;  Daly  v.  Bim,  113  Cal. 
366,  [45  Pac.  693].)  But  was  the  question  properly  a  part 
of  the  case?  Doubtless,  where  the  parent  is  suing  in  his  own 
right,  the  doctrine  of  imputed  negligence  applies  (Neff  v.  City 
of  Cameron,  213  Mo.  350,  [127  Am.  St.  Eep.  606,  18  L.  R.  A. 
(N.  S.)  320,  111  S.  W.  1139]),  but  in  this  behalf  it  will  be 
noted  that  only  in  two  of  the  cases  relied  upon  to  support  the 
contention  made  here  (Meeks  v.  Southern  Pacifi^c  R.  R.  Co., 
supra;  Daly  v.  Him,  supra)  does  it  appear  that  the  injured 
infant  was  a  plaintiff  suing  in  his  own  right,  and  while  the 
doctrine  in  question  was  in  those  cases  dealt  with,  still  it  was 
not  definitely  and  distinctly  invoked  and  applied  as  a  decisive 
factor  in  either  case,  nor  was  its  soundness,  in  so  far  as  its 
applicability  to  the  instant  cases  was  concerned,  challenged  or 
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considered  m  either  ease,  and,  therefore,  we  are  of  the  opinion 
that  it  cannot  be  held  that  the  tacit  recognition  of  the  doctrine 
in  those  two  cases  warrants  the  conclusion  that  the  doctrine, 
unrestricted,  was  ever  the  carefully  considered  and  finally  ac- 
cepted law  of  this  state ;  and  we  have  but  little  difficulty  and 
less  hesitation  in  here  and  now  refusing  to  recognize  the  doc- 
trine as  having  any  application  to  cases  of  the  character  under 
consideration  here  when  we  stop  to  consider  that  the  doctrine 
found  no  sanction  in  the  common  law,  was  originally  conceived 
in  the  sin  of  a  far-fetched  fiction,  and  wormed  its  way  into  the 
law  of  a  few  jurisdictions  through  the  medium  of  a  dictum  de- 
clared in  the  case  of  Bart  field  v.  Roper,  21  Wend.  (N.  T.)  615, 
[34  Am.  Dec.  273],  and  thereafter  blindly  followed  despite 
the  fact  that  it  has  never,  so  far  as  we  are  aware,  been  deci- 
sively accepted  by  any  court  of  last  resort  where  its  soundness 
was  squarely  challenged,  and  when  challenged,  it  has  been 
judicially  anathematized  by  the  ''overwhelming  weight  of 
authority  as  well  as  of  argument"  as  an  obsolete  and  exploded 
legal  heresy  which  was  ever  contrary  to  humanitarian  and 
common-sense  conceptions  of  the  justice  of  rules  which  should 
be  employed  in  the  adjudication  of  the  relative  and  immediate 
rights  and  wrongs  of  individuals.  (Nef  v.  City  of  Cam^rony 
supra;  Robinson  v.  Cone,  22  Vt.  213,  [54  Am.  Dec.  67] ;  Berry 
V.  Lake  Erie  etc.  Co.,  70  Fed.  682 ;  Chicago  etc,  Co,  v.  Koival- 
ski,  92  Fed.  312,  [34  C.  C.  A.  1]  ;  Wymore  v.  Mahaska  Co., 
78  Iowa,  398,  [16  Am.  St.  Rep.  449,  6  L.  R.  A.  545,  43  N.  W. 
264] ;  Flaherty  v.  Butte  etc,  Ry,  Co.,  40  Mont.  454,  [135  Am. 
St.  Rep.  630, 107  Pac.  416] ;  Shearman  &  Redfield  on  Contribu- 
tory Negligence,  sees.  75,  78.)  Commenting  on  Hart  field  v. 
Roper,  21  Wend.  (N.  Y.)  615,  [34  Am.  Dec.  273],  the  parent 
case  in  the  United  States  on  the  doctrine  of  imputed  negli- 
gence, and  referring  to  the  approval  of  the  doctrine  by  the 
English  courts,  Beach  on  Contributory  Negligence,  third  edi- 
tion, section  127,  has  this  to  say:  *'The  rule  of  imputed  negli- 
gence, as  applied  to  persons  non  sui  jivris,  is  an  anomaly.  The 
English  law  on  this  point  presents  an  extraordinary  illustra- 
tion. On  the  one  hand  it  is  held  that  the  negligence  of  the 
person  having  charge  of  a  child  is  the  negligence  of  the  child, 
and  imputable  to  it,  when  the  child  comes  into  a  court  of  jus- 
tice and  asks  damages  for  an  injury  negligently  inflicted  upon 
it  by  the  defendant.  But,  per  contra,  when  a  donkey  is  care- 
lessly run  down  in  the  highway,  where  he  is  negligently  ex- 


Digitized  by  VjOOQ IC 


Feb.  1919.]  Zarzana  v.  Neve  Drug  Co.  37 

posed,  the  defendant  is  liable,  and  though  oysters  are  negli- 
gently placed  in  a  river-bed,  it  is  an  injury  redressible  at  law 
in  damages  for  a  vessel  negligently  to  disturb  them.  It  ap- 
pears, therefore,  that  the  child,  were  he  an  ass  or  an  oyster, 
would  secure  a  protection  which  is  denied  him  as  a  human 
being  of  tender  years,  in  such  jurisdictions  as  enforce  the 
English  or  the  New  York  rule  in  this  respect."  The  rule  first 
enunciated  in  Robinson  v.  Cone,  22  Vt.  213,  [54  Am.  Dec.  67], 
to  the  effect  that  the  negligent  exercise  of  a  parent's  care  and 
control  of  a  child  is  not  to  be  imputed  to  the  child  as  a  defense 
to  an  action  by  the  child  itself  for  personal  injuries,  is  abun- 
dantly approved  by  the  rulings  and  reasoning  to  be  found  in 
twenty  and  more  jurisdictions  throughout  the  United  States 
(Shearman  &  Redfield  on  Contributory  Negligence,  surpa), 
and  "in  at  leajst  three  states  where  the  doctrine  of  Hart  field  v. 
Roper,  21  Wend.  (N.  Y.)  615,  [34  Am.  Dec.  273],  was  once 
followed,  Indiana,  Minnesota,  and  Illinois,  it  is  now  repudi- 
ated." (Neff  V.  City  of  Cameron,  213  Mo.  350,  [127  Am.  St. 
Rep.  606,  18  L.  R.  A.  (N.  S.)  320,  111  S.  W.  1139].)  [2] 
Following  in  the  wake  of  the  preponderating  weight  of  au- 
thority we  may  well  and  wisely,  although  somewhat  tardily, 
declare  tJiat  the  rule  of  imputed  negligence  as  applied  to 
actions  by  children  in  their  own  right  no  longer  prevails,  if 
it  ever  did  prevail,  in  this  jurisdiction. 

The  e'^idence  sufficiently  supports  the  finding  of  negligence 
on  the  part  of  the  defendant  Holthaus.  In  this  behalf  it  will 
be  noted  that  at  the  time  of  the  accident  there  was  in  force 
and  effect  the  Motor  Vehicle  Act  of  1915  (Stats.  1915,  p.  397), 
which  provided  that  ''every  person  operating  or  driving  a 
motor  or  other  vehicle  on  the  public  highways  of  this  state 
shall  operate  or  drive  the  same  in  a  careful  and  prudent  man- 
ner and  at  a  rate  of  speed  not  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  and  luse  of  the  highway, 
and  no  person  shall  operate  or  drive  a  motor  or  other  vehicle 
on  a  public  highway  at  such  rate  of  speed  as  to  endanger  the 
life  or  limb  of  any  person  or  the  safety  of  any  property.'' 
(Section  22b.)  [3]  Aside  from  the  mandate  of  the  statute, 
the  driver  of  a  motor  vehicle  is  bound  to  use  reasonable  care  to 
anticipate  the  presence  on  the  streets  of  other  persons  having 
equal  rights  with  himself  to  be  there.  Motor  vehicles  have  not 
as  yet  been  granted  an  exclusive  right  of  way  over  public 
thoroughfares.     [4]     In  the  presence  of  the  uncontroverted* 
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testimony  that  the  defendant  Holthaus  just  prior  to  the  acci- 
dent was  driving  his  motorcycle  at  a  speed  of  fifteen  miles  an 
hour  upon  a  wet  and  slippery  street  crowded  with  the  traffic 
of  street-cars,  motor  vehicles,  and  pedestrians,  which  speed 
was  sufficient  upon  a  sudden  stoppage  to  throw  him  over  the 
handle-bars,  we  cannot  say  that  the  trial  court  was  not  justi- 
fied in  finding  that  the  defendant  Holthaus  was  guilty  of 
negligence.  {O'Dowd  v.  Newnham,  13  Ga.  App.  220,  [80 
S.E.  36].) 
The  judgment  is  affirmed. 

Mdvin,  J.,  and  Wilbur,  J.,  concurred. 


[Sac  No.  2686.    In  Bank.— Pelmiary  »,  1919.] 

MILLER  &  LUX  INCORPORATED  (a  Corporation),  et  al., 
Respondents,  v.  JEFFERSON  G.  JAMES  et  al..  Defend- 
ants;  J.  G.  JAMES  COMPANY  et  al.,  Appellants. 

[1]  Judgment— Object  of  Bulb  of  Bss  Adjudicata— WiTm)BAWAL  of 
Issue — Agbsement  of  Pabties — ^Bulb  not  Invocablb. — ^The  rale 
of  res  adjudicata  is  to  prevent  vexatious  litigation  and  to  require 
the  parties  to  rest  upon  one  decision  in  their  controversy,  t>ut  where 
they  expressly  agree  to  withdraw  an  issue  from  the  court,  the  reason 
for  the  rule  ceases,  and  the  issue  is  not  in  fact  adjudged,  and  the 
parties  themselves  having  consented  to  that  method  of  trial,  are  not 
entitled  to  invoke  the  rule  which  requires  parties  to  submit  their 
whole  case  to  the  court. 

[2]  Watebs  and  Wateb  Biohts^ — Sepabatb  and  Distinct  Apfbopbu- 
TiONS — Sepabate  Litigation — ^Bights  of  Pabties. — In  an  action 
involving  water  rights,  where  the  i^ntifT  claims  under  two  sepa- 
rate and  distinct  rights  by  separate  and  distinct  appropriations 
made  in  different  years,  the  rights  are  so  far  distinct  that  they  may 
be  litigated  separately. 

[3]  Id. — Action  Involving  Wateb  Bights — Quantity  Appbofbuted— 
snpui-ation  as  to  amount — withdbawal  of  issue — decision 
NOT  Bes  Adjudicata. — In  an  action  involving  water  rights,  a  stipu- 
lation that  no  evidence  should  be  offered  for  the  purpose  of  proving 
an  appropriation  or  diversion  by  plaintiffs  greater  or  less  than  a 
stated  numbed  of  cubic  feet,  and  that  tho  court  need  make  no 
finding  as  to  any  appropriation  other  than  as  to  said  number  of 
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feet,  amounts  to  a  withdrawal  of  the  isfme  of  other  appropriations 
from  the  oonsideration  of  the  court,  and  the  decision  is  not  res 
adjudioata  as  to  the  issue  thus  withdrawn. 

[4]  Appkal — Order  Granting  Bihearing — ^Limitation  op  Argument  to 
Single  Question— Eppect  op. — An  order  of  the  supreme  court 
granting  a  rehearing  mcates  the  previous  judgment  and  sets  the 
whole  matter  at  large,  notwithstanding  the  order  limits  the  argu- 
ment to  one  question. 

[6]  Waters  and  Water  Rights — Determination  op  Other  Bights  in 
Subsequent  Action — Statute  op  Limitations — Eppect  op  Stipula- 
tion.— Where  parties  to  litigation  of  this  character  allow  the  plain- 
tiffs to  continue  in  the  occupation  and  enjoyment  of  the  right  to 
water  claimed  by  them,  and  by  a  stipulation  remoye  from  the  con- 
sideration of  the  court  the  relative  rights  of  the  parties  to  that  water, 
and  stipulate  that  the  rights  thereto  may  be  determined  in  another 
action,  subject  to  the  claim  that  the  first  action  is  res  adjudicata 
with  relation  thereto,  the  rights  of  the  parties  in  and  to  ^e  water 
must  be  determined  in  a  subsequent  case,  as  far  as  the  statute  of 
limitations  is  concerned,  by  the  same  rules  that  would  have  obtained 
had  the  first  suit  not  been  brought. 

[6]  Id. — Appropriation  op  Waters  por  Pubuo  Use — Oompensation — 
Laches  op  Biparun  Owner. — Where  the  five-year  period  of  limi- 
tation has  been  allowed  to  elapse  without  any  affirmatiye  action 
by  the  riparian  owner  who  claims  that  his  water  has  been  appro- 
priated for  imblic  use,  he  is  guilty  of  laches,  and  should  not  be 
permitted  to  assert  his  rig'ht  to  compensation  after  the  lapse  of 
that  period,  as  against  the  public  or  the  appropriator  for  a  public 
use. 

[7]  Id. — ^Riparian  Land — Uniting  op  Adjoining  Land  in  Ownership 
— Character  Unchanged. — Land  adjoining  riparian  land  does  not 
by  becoming  united  therewith  in  ownership  become  itself  riparian, 
even  though  it  may  be  accessible  to,  susceptible  of  irrigation 
thereby,  and  situate  within  the  watershed  of  the  stream. 

APPEAL  from  a  judgment  of  the  Superiop  Court  of  Mer- 
ced County.    B.  N.  Eector;  Judge.     AiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  M.  O'Brien   for  Appellants. 

Edward  P.  Tre^well  and  Short  &  Sutherland  for  Respond* 
ents. 

WILBUR,  J. — The  defendants  appeal  upon  the  judgment* 
roll  alone  from  a  judgment  whereby  plaintiflfs  were  adjudged 
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entitled  to  a  continuous  flow  of  water  from  the  San  Joaquin 
River  of  1,360  feet  per  second,  diverted  through  plaintiffs' 
main  and  outside  canals,  and  superior  to  the  riparian  or  other 
rights  of  the  defendants.  The  same  parties  plaintiffs  and  de- 
fendants, or  their  predecessors,  were  plaintiffs  and  defend- 
ants, respectively,  in  prior  litigation  over  their  relative  water 
rights  in  and  to  water  flowing  in  the  San  Joaquin  River, 
wherein  it  was  adjudged  that  the  respondents  were  entitled  to 
A  flow  of  760  cubic  feet  per  second.  The  principal  point  in- 
volved on  this  appeal  is  whether  or  not  the  previous  decision 
precludes  the  adjudication  of  a  greater  right  than  760  cubic 
feet  a  second  in  this  litigation.  The  question  turns,  in  part, 
upon  a  stipulation  made  by  the  parties  in  the  previous  case, 
which  stipulation  was  incorporated  into  and  made  a  part  of 
the  decision  therein,  and  which  decision  and  judgment  are  in- 
corporated into  and  made  a  part  of  the  decision  in  this  case. 
To  an  understanding  of  the  situation  it  is  necessary  to  state 
some  of  the  facts  in  relation  to  the  litigation  between  the  par- 
ties. In  the  previous  litigation  the  plaintiffs  were  the  ap- 
pellants and  in  this  litigation  defendants  are  the  appellants, 
and  to  avoid  confusion  on  this  appeaJ  we  will  use  the  terms 
** plaintiffs''  and  "defendants'*  instead  of  ** appellants"  and 
"respondents.'* 

In  1899  plaintiffs  brought  the  action  in  Fresno  County,  final 
judgment  in  which  is  relied  upon  by  the  defendants  as  a 
conclusive  adjudication  of  the  rights  of  the  parties  in  this 
action.  This  case  is  referred  to  throughout  the  briefs  as  the 
Fresno  case  and  will  be  so  referred  to  here.  In  the  Fresno 
case  plaintiff  sought  to  enjoin  the  defendants  from  diverting 
water  through  a  canal  known  as  the  Enterprise  canal.  In 
1904  plaintiffs  brought  this  action  in  Merced  County  to  en- 
join the  defendants  from  pumping  water  from  Fresno  slough. 
In  both  actions  plaintiffs  alleged  their  right  to  divert  more 
than  1,360  cubic  feet  a  second  from  the  flow  of  the  San 
Joaquin  River,  and  d'aimed  that  right  by  adverse  possession 
and  its  dtevotion  to*  a  public  use.  In  the  Fresno  case  the 
plaintiffs  alleged  that  they  had  diverted  eight  hundred  cubic 
feet  of  water  a  second  through  its  main  canal,  which  was 
about  72  miles  long,  and  a  continuous  use  of  that  water  from 
1871.  They  also  alleged  an  appropriation  in  1896  of  350 
cubic  feet  of  water  a  second  and  the  use  thereof  through  a 
canal  known  as  the  "outside  canal/'  which  was  over  30  miles 


Digitized  by  VjOOQ IC 


Feb.  1919.]  Miller  &  Lux  Inc.  v.  James.  41 

long.  All  active  litigation  between  the  parties  was  conducted 
in  the  Fresno  case  until  that  case,  after  several  appeals  and 
trials,  resulted  in  a  final  judgment  entered  in  June,  1915, 
pursuant  to  the  directions  of  this  court,  contained  in  Miller 
&  Lux  V.  Enterprise  Canal  Co,,  169  Cal.  415,  [147  Pac.  567] ; 
Id.,  169  Cal.  447,  [147  Pac.  579].  After  that  decision,  this 
case,  the  Merced  County  case,  filed  in  1904,  was  brought  on  for 
trial.  In  both  cases  the  defendants  not  only  denied  plain- 
tiffs' title,  but  also  set  up  their  own  rights  as  upper  riparian 
owners.  It  was  contended  by  plaintiiBfs  in  these  suits  that  the 
lands  of  the  defendants  were  not  riparian  to  the  San  Joaquin 
River,  for  the  reason  that  they  were  situated  along  the  Fresno 
slough.  But  while  these  cases  were  pending,  this  court,  in 
TuTTier  V.  James  Canal  Co,,  155  Cal.  82,  [132  Am.  St.  Rep.  59, 
17  Ann.  Cas.  823,  22  L.  R.  A.  (N.  S.)  401,  99  Pac.  520],  de- 
cided that  the  lands  of  the  def endante-along  the  Fresno  slough 
were  riparian  to  the  San  Joaquin  River.  The  history  of  the 
Fresno  ease  and  the  nature  of  the  rights  involved  and  the 
result  of  the  appeals  therein  are  stated  in  the  opinion  finally 
handed  down.  {Miller  <fe  Lux  v.  Enterprise  Canal  Co.,  169 
Cal.  415,  [147  Pac.  567].)  The  Fresno  County  case  having 
been  once  tried  and  a  new  trial  granted,  on  November  3,  1909, 
for  the  purposes  of  that  trial  the  stipulation  was  entered  into 
between  the  parties  with  relation  thereto,  which  now  requires 
our  consideration.  It  will  be  observed  that  plaintiffs  claim 
two  separate  and  distinct  rights  by  separate  and  distinct  ap- 
propriations— one  in  1871  and  one  in  1896;  that  whatever 
rights  could  be  gained  by  prescription  had  fully  ripened  with 
relation  to  the  appropriation  of  1871  and  as  to  that  of  1896 
had -not  ripened  at  the  beginning  of  the  Fresno  suit  (1899), 
but  had  ripened  at  the  time  of  the  beginning  of  the  Mer- 
ced suit  (1904).  Notwithstanding  the  fact  that  plaintiffs 
claimed  water  at  two  different  points  of  diversion  and  under 
separate  approppiations,  we  may  assume,  without  deciding, 
that  the  judgment  in  the  Fresno  case,  fixing  the  amount  of 
water  to  which  the  plaintiff  was  entitled,  would  be  a  final  and 
conclusive  adjudication  in  all  subsequent  litigation  between 
the  parties,  including  the  Merced  County  case,  as  contended 
by  the  defendants,  in  the  absence  of  a  stipulation,  and  that  if 
the  plaintiff  failed  to  offer  proof  concerning  the  alleged  ap- 
propriation of  1896  through  the  outside  canal,  and  to  estab- 
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lish  its  claim  to  the  water  so  appropriated,  the  court  must 
have  found  that  there  was  no  such  appropriation. 

We  will  now  consider  the  terms  and  efifect  of  the  stipula- 
tion on  the  point  in  question,  without  quoting  more  of  its 
language  than  seems  necessary  for  that  purpose.  It  was  ex- 
pressly stipulated  that  no  evidence  should  be  offered  for  the 
purpose  of  proving  an  appropriation  or  diversion  by  plain- 
tiflEs  greater  or  less  than  760  feet.  From  this  stipulation  it 
followed  if  the  plaintiffs  were  entitled  to  the  use  of  any  water 
from  the  stream,  the  quantity  was  760  feet,  no  more  and  no 
less.  To  obviate  that  conclusion,  however,  it  was  further 
stipulated  that  the  court  need  make  no  findiTig  as  to  any  ap- 
prbpriation  of  water  by  said  Canal  Company  other  than  as  to 
760  feet.  The  stipulation,  then,  is  further  amplified  with 
relation  to  the  effect  of  the  decision  in  the  case  as  follows: 
**But  this  provision  shall  not  be  construed  as  aiding  the 
plaintiff  in  any  future  action  or  proceeding  in  establishing 
rights  in  the  water  of  the  San  Joaquin  River  greater  than 
760  feet."  **The  plaintiff,  San  Joaquin  and  Kings  Eiver 
Canal  Company,  however,  hereby  preserving  the  right  to 
claim,  prove,  and  establish  in  any  proper  action  or  proceed- 
ing authorized  by  law,  other  than  the  above-entitled  action, 
the  appropriation  and  diversion  and  right  to  an  additional 
quantity  of  water  made  by  said  plaintiff  since  the  commence- 
ment of  this  action  or  during  said  period  of  five  years  next 
preceding  the  commencement  of  this  action."  It  is  further 
provided:  **But  the  findings  as  to  the  appropriation  (1896) 
alleged  in  the  complaint  from  said  outside  canal  shall  not  he 
deemed  to  he  in  favor  of  ons  party  or  the  other,  hui  shall  he 
deemsd  as  mthdratvn,'^  On  applying  the  statement  to  the 
facts  as  above  indicated,  the  Canal  Company  thus  reserved  the 
right  to  prove  in  the  then  pending  Merced  case,  among  other 
things,  the  appropriation  of  1896,  as  was  subsequently  done, 
resulting  in  the  judgment  for  an  additional  six  hundred  feet 
of  water,  from  which  the  defendant  is  appealing.  In  making 
the  above  quotations  from  the  stipulation  we  have  opiitted  cer- 
tain provisions,  no  doubt  inserted  at  the  instance  of  the  de- 
fendants and  designed  to  preserve  their  right  to  assert  that 
the  Fresno  judgment  was  res  ad  judicata  as  to  the  quantity 
of  water  to  which  plaintiffs  were  entitled.  We  will  now 
consider  such  stipulations. 
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After  providing  that  no  finding  need  be  made  as  to  any 
appropriation  of  water  other  than  the  760  feet,  and  that  this 
should  not  be  constmed  to  aid  the  plaintiff  in  any  future  ac- 
tion to  establish  rights  in  the  waters  of  the  San  Joaquin  River 
greater  than  760  feet,  the  following  clause  was  added,  viz.  : 
''Nor  shall  the  defendants  be  deemed  to  have  waived  their 
right  to  plead  in  ai\y  such  action  or  proceeding  that  the 
judgment  made  and  entered  in  this  action  is  a  final  adjudi- 
eati<m  of  all  the  rights  of  said  plaintiffs  in  and  to  the  waters 
of  said  river."  It  will  be  observed  that  this  added  clause 
is  not  an  agreement  that  the  decision  shall  be  a  final  adjudica- 
tion of  all  the  rights  of  the  plaintiffs  in  and  to  the  waters  of 
the  river.  If  it  had  that  meaning  it,  of  course,  would  fore- 
d^Mse  the  plaintiffs  in  this  case.  The  agreement  is  that  the 
defendants  may  claim  in  any  other  suit,  and  therefore  in' this 
■ait,  that  the  decision  was  a  fiinal  adjudication  of  all  the 
rights,  just  as  they  have  done  and  are  now  doing.  It  was  the 
same  sort  of  reservation  as  the  preliminary  stipulation  which 
authorized  the  defendant  to  attack  the  entire  title  of  the  plain- 
tiff to  the  760  feet  of  water^  in  which  attack  upon  the  first 
hearing  before  this  court  they  were  substantially  successful. 
(47  CaL  Deo.  1.)  After  the  above-quoted  provision  wherein 
the  plaintiffs  reserved  the  right  in  other  litigation  to  establish 
the  right  to  additional  water,  the  following  proviso  was  added, 
viz.:  "Provided,  however,  that  nothing  herein  shall  be  con- 
strued as  a  waiver  by  defendants  of  their  claim  that  plaintiffs 
cannot  hereafter  in  any  other  establish  any  appropriation 
other  than  the  appropriation  established  in  this  action. "  De- 
fendants are  now,  in  the  instant  case,  as  it  was  stipulated  they 
might,  raising  that  exact  question  before  this  court.  Nor  is 
it  contended  that  they  have  waived  the  right  to  make  that 
claim.  Of  course,  the  stipulation  does  not  mean  that  the 
daim  referred  to  is  valid.  If  so,  there  would  be  no  room  for 
argument  and  no  necessity  for  so  extended  a  stipulation. 
The  provision  in  the  stipulation  that  no  findings  need  be 
made  with  reference  to  the  outside  canal  **but  shall  be 
deemed  as  withdrawn"  is  also  modified  by  the  following 
datise,  "subject  to  defendants'  claim  that  plaintiff  was  and  is 
obliged  to  include  such  water  and  its  claim  thereto  in  this 
action  and  unless  so  included,  its  rights  thereto  are  waived." 
This  means  nothing  more  nor  less  that  that,  notwithstanding 
the  defendants'  consent  that  this  issue  be  withdrawn,  the 
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right  is  still  reserved  to  plead  res  ad  judicata  in  any  subse- 
quent action.  Each  of  the  parties  having  reserved  certain 
rights  more  or  less  contradictory,  the  question  may  be  perhaps 
best  approached  by  considering  what  was  actually  accom- 
plished by  the  stipulation.  It  was  definitely  and  specifically 
agreed  that  there  should  be  no  finding  of  the  court  upon  the 
issue  as  to  the  appropriation  of  1896  for  the  outside  canaL 
This,  in  effect,  withdrew  from  the  court  all  consideration  of 
that  appropriation,  and  the  additional  statement  that  it 
** should  be  deemed  withdrawn*'  added  no  force  to  the  stipu- 
lation. In  the  absence  of  this  stipulation  the  failure  of  the 
court  to  find  upon  that  material  issue  would  have  resulted  in 
a  mistrial  of  the  action  and  required  a  new  trial  thereof.  It 
was  because  of  this  stipulation,  atnd  only  because  ^of  this 
stipulation,  that  a  decision  was  proper  wherein  no  findings 
were  made  with  relation  to  this  express  allegation  of  the 
complaint.  The  case  then  resolves  itself  into  the  simple 
proposition  of  one  whereby  the  parties  by  mutual  consent  have 
withdrawn  from  the  consideration  of  the  court  an  important 
portion  of  the  matter  before  the  court  for  litigation.  The 
effect  of  this  withdrawal  was  to  narrow  the  issues  in  the  case 
to  those  relating  to  the  nature  and  character  of  the  use  of 
the  760  feet  of  water,  and  the  rights  of  the  parties  with  rela- 
tion thereto,  and  the  rights  of  the  defendants  growing  out  of 
the  situation  of  their  land,  etc.  That  which  the  parties 
stipulated  to  thus  accomplish  was  in  fact  accomplished  by  the 
decree.  The  court  made  no  finding  upon  that  issue,  and  in 
lieu  thereof,  and  for  the  purpose  of  justifying  such  failure, 
incorporated  in  its  finding  as  a  part  thereof  the  stipulation  in 
question.  [1]  The  rule  of  res  adjudicata  is  to  prevent  vexa- 
tious litigation  and  to  require  the  parties  to  rest  upon  one 
decision  in  their  controversy,  but  where  they  expressly  agreed 
to  withdraw  an  issue  from  the  court,  the  reason  for  the  rule 
ceases.  The  issue  is  not  in  fact  adjudged,  and  the  parties 
themselves  having  consented  to  that  method  of  trial  are  not 
entitled  to  invoke  the  rule  which  requires  parties  to  submit 
their  whole  case  to  the  court.  If  they  consent  to  adjudicate 
their  differences  piecemeal,  there  is  no  reason  that  the  court 
should  extend  the  rules  of  law  to  prevent  that  which  they 
had  expressly  agreed  might  be  done.  [2]  It  is  argued  here 
that  the  rights  of  the  plaintiff  to  the  two  different  appropria- 
tions of  water  were  as  distinct  as  though  they  were  two  sep- 
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arate  and  distinct  parcels  of  land,  in  which  case,  of  course,  it 
would  be  conceded  that  separate  actions  might  be  brought  as 
to  each.  While  the  illustration  may  not  be  exactly  apt,  as  we 
are  dealing  with  a  body  of  water  flowing  in  a  single  stream, 
the  rights  are  so  far  distinct  that  there  is  no  good  reason  for 
holding  that  tke  parties  could  not,  if  they  desired,  litigate 
them  separately.  If  it  is  true  that  where  an  issue  is  with- 
drawn by  mutual  consent  from  the  consideration  of  a  court 
in  the  trial  of  a  case  that  the  decision  is  not  res  adjvdicaia  as 
to  that  issue  between  the  parties  because  of  that  consent,  then- 
the  provisions  in  the  stipulation  wherein  the  defendants  re- 
served the  right  to  daim  that  the  decision  is  res  adjudicata 
do  not  have  the  effect  of  re-establishing  the  case  as  one  in 
which  the  plaintiff  has  either  failed  to  allege,  or,  having  al- 
leged, has  failed  to  prove  some  issue  which  under  the  prin- 
ciples of  res  adjudicata  should  have  been  submitted  to  the 
court  for  its  decision  in  that  case.  If  the  consent  gave  a  right 
to  withdraw  an  issue,  and  if  a  withdrawal  by  consent  ipso 
facto  defeats  a  daim  that  the  issue  is  res  adjudicata,  the  reser- 
vation of  a  riglit  to  claim  that  the  fact  is  otherwise  amounts 
to  nothing.  But  there  are  other  baffling  provisions  in  the 
stipulation  bearing  upon  the  question,  for  it  is  finally  provided 
tiierein  as  follows,  viz.:  **It  being  the  true  intent  and  mean- 
ing of  this  stipulation  that  the  rights  of  said  plaintiff  in  any 
action  or  proceeding  shall  be  no  greater  and  no  less  than 
if  this  stipulation  had  not  been  made,  and  shall  exist  as  though 
the  judgment  in  this  action  was  entered  upon  evidence  taken 
at  the  trial  and  not  upon  the  stipulation."  If  the  first  clause 
of  this  sentence  is  given  full  force  and  effect,  without  a  con- 
sideration of  other  provisions,  we  ought  not  to  consider  the 
stipulation  at  all  in  determining  the  rights  of  the  parties  in 
this  action,-  for  it  is  provided  that  the  rights  in  this  action 
shall  be  **no  greater  and  no  less  than  if  the  stipulation  had 
not  been  made,"  and,  of  course,  if  they  are  neither  greater 
nor  less  because  of  the  stipulation,  it  is  a  false  quantity  in 
determining  the  relative  water  rights  of  the  parties.  The 
next  clause  provides  that  the  rights  of  the  plaintiff  **  shall 
exist  as  though  the  judgment  in  this  action  was  entered  upon 
evidence  taken  at  the  trial  and  not  upon  the  stipulation."  It 
was  difficult,  if  not  impossible,  to  formulate  a  judgment 
in  the  Fresno  case  which  could  in  fairness  to  the  parties  give 
effect  to  this  stipulation.     If  the  trial  court  found  the  fact  to 
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be  that  the  plaintiff  was  entitled  to  760  cubic  feet  of  water 
a  second,  this  would  necessaHly  be  a  finding,  as  defendant 
now  claims  it  to  be,  that  the  plaintiff  was  entitled  to  no 
more  than  760  feet  of  water.  It  would  not  leave  the  qaes- 
tion  open,  but  would  close  by  an  implied  finding  the  very 
issue  which  counsel  had  agreed  should  not  be  determined  by 
the  court.  It  was,  therefore,  only  by  incoriK)rating  the  stipula- 
tion into  the  findings  that  the  trial  court  waa  able  to  make  it 
clear  that  the  issues  with  relation  to  waters  of  the  outside  canal, 
and  waters  appropriated  within  five  years  of  the  commence- 
ment of  the  action,  were  not  determined.  And  so,  of  neces^ 
sity,  the  decision  shows  on  its  face  that  the  issue  was  not  de- 
termined, and  the  reason  why  it  was  not  determined,  and  the 
stipulation  being  a  part  of  the  decision,  it  is  impossiUe  to 
construe  the  effect  of  the  decision  without  considering  the 
effect  of  the  stipulation.  We  cannot,  therefore,  construe  the 
judgment  and  the  findings  as  though  the  judgment  had  been 
entered  **upon  evidence  taken  at  the  trial  and  not  upon 
stipulation/'  [3]  Taken  as  a  whole,  therefore,  the  stipula- 
tion was  in  fact  a  withdrawal  of  an  issue  from  the  considera- 
tion of  the  court.  The  reservations  and  provisos  in  favor 
of  the  parties  neither  add  to  nor  detract  from  this  funda- 
mental fact,  and  the  issue  having  thus  been  withdrawn 
by  consent,  the  decision  of  the  court  cannot  be  held  to  be 
an  adjudication  upon  the  very  issue  so  withdrawn.  In  view 
of  this  conclusion  it  will  be  unnecessary  to  consider  the 
various  lines  of  argument  by  which  it  is  sought  to  show  that 
the  rights  of  the  plaintiff  either  have  or  have  not  accrued 
since  the  beginning  of  the  Fresno  suit,  and  the  interpretation 
of  those  cases  in  which  it  has  been  held,  pro  and  con,  that 
rights  accruing  subsequent  to  the  filing  of  a  complaint,  or  to 
a  defendant  after  the  filing  of  the  answer,  need  not  be  set 
up  in  a  pending  suit,  for  in  any  case  the  decision  does  not 
prevent  the  litigation  in  the  instant  case  of  the  issues  with- 
drawn from  the  first  case. 

A  few  important  questions  are  presented  by  defendants 
which  have  not  yet  been  considered,  involving  the  nature  and 
character  of  plaintiffs'  right  to  the  use  of  water,  and  various 
corollary  propositions  depending  thereon.  These  will  now  be 
considered.  The  defendants  claim  that  the  decision  in 
Miller  &  Lux  v.  Enterprise  Canal  Co.,  169  Cal.  415,  [147  Pac 
567],  adjudging  the  plaintiffs  entitled  to  760  cubic  feet  of 
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water  a  second,  was  based  upon  the  fact  that  the  water  had 
been  appropriated  by  plaintiffs  and  dedicated  to  a  public  use. 
The  plaintiffs  contend,  however,  that  their  title  was  held  to 
be  prescriptive.  Upon  the  theory  of  a  right  by  reason  of 
a  public  use,  defendants  claim  that  the  circumstances  concern- 
ing the  appropriation  and  use  of  the  six  hundred  cubic  feet 
of  water  in  the  instant  case  are  precisely  the  same  as  in  the 
case  of  the  760  feet.  That  being  so,  it  is  claimed  that  the 
right  of  the  plaintiffs  to  the  six  hundred  cubic  feet  of  water 
appropriated  in  1896  must  have  accrued,  if  at  all,  before  the 
filing  of  the  Fresno  suit,  and  the  argument  that  the  Fresno 
decision  is  res  adjudiccia  on  the  question  of  title,  is  based 
in  part  upon  this  proposition.  Defendants  also  cjaim  that  if 
the  right  herein  adjudged  to  the  plaintiffs  to  the  six  hundred 
cubic  feet  of  water  arises  from  a  public  use  and  a  dedication 
of  9uch  water  to  such  public  use  by  the  plaintiffs,  the  plain- 
tiffs ought  not  to  secure  from  a  court  of  equity  an  injunction 
against  them  without  first  paying  adequate  compensation  for 
the  property  so  taken  for  a  public  use,  upon  the  principle 
that  he  who  seeks  equity  must  do  equity*  To  these  conten- 
tions the  plaintiffs  reply  that  the  adjudication  in  the  Fresno 
case  was  not  based  upon  a  dedication  to  public  use,  but  upon 
prescription;  that  the  right  to  six  hundred  cubic  feet  of 
water  involved  in  the  instant  case  is  also  prescriptive,  and 
consequently  did  not  accrue  until  1901,  and  that,  therefore, 
the  right  to  the  six  hundred  feet  was  acquired  after  the  com- 
mencement of  the  Fresno  case.  To  this  defendants  reply  that 
the  Fresno  suit  was  brought  only  three  yeans  after  the  ap- 
propriation and  constituted  an  interruption  of  the  adverse 
use;  that  there  was,  therefore,  no  period  of  five  years  of  un- 
interrupted use  before  the  Merced  case  was  begun,  and  that, 
on  plaintiffs'  own  theory  of  a  prescriptive  title,  they  cannot 
recover.  We  will  first  consider  the  question  as  to.  whether 
the  Fresno  case  is  res  adjudicata  upon  the  question  of  title 
by  dedication  to  a  public  use  as  distinguished  from  a  pre- 
scriptive title.  In  determining  that  question  we  must  look  to 
the  findings  and  judgment  of  the  trial  court  as  finally  en- 
tered. The  reasoning  by  which  this  court  supported  the  de- 
cision of  the  trial  court  and  directed  a  modification  of  the 
judgment  is  only  material  under  the  doctrine  of  stare  decisis, 
and  18  of  no  more  binding  effect  than  any  other  decision  of 
the  supreme  court     {8<m  Pedro,  Los  Angeles  &  Salt  Lake 
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B.  R.  Co,  V.  Los  Angeles  (Cal),  179  Pac.  390;  San  Pedro, 
Los  Angeles  d;  Salt  Lake  R.  R,  Co.  v.  Los  Angeles,  a/nte,  p.  18, 
[179  Pac.  393].)  The  first  decision  rendered  upon  the  appeal 
(47  Cal.  Dec.  1)  was  vacated  by  the  order  granting  a  rehear- 
ing, and  is  not  reported  in  the  California  Reports.  [4]  While 
it  is  true  that  the  order  granting  such  rehearing  limited  tho 
argument  to  the  question  of  the  effect  of  the  public  user,  the 
order,  nevertheless,  vacated  the  previous  opinion  and  judg- 
ment and  set  the  whole  matter  at  large.  The  limitation  of 
the  argument  to  one  point  meant  no  more  than  the  court  was 
satisfied  that  the  argument  and  the  briefs  upon  the  other 
points  fully  covered  them.  In  the  opinion  of  the  court  upon 
rehearing,  the  first  opinion,  so  far  as  it  was  adhered  to  by  the 
court,  was  incorporated  therein.  The  opinion  is  mainly  di- 
rected to  a  consideration  of  those  cases  in  which  the  establish- 
ment of  a  public  use  wa6,  under  the  circumstances,  adjudged 
to  be  so  far  a  dedication  of  a  private  right  to  a  public  use 
that  the  court  would  not  interfere  with  that  public  use,  and 
left  the  persons  whose  property  was  thus  taken  for  publie 
use  to  seek  relief  by  way  of  compensation  in  a  proper  action. 
It  was  found  from  an  examination  of  these  cases  that  in  every 
instance  there  had  been  some  form  of  invasion  of  the  property 
holder's  right.  In  applying  the  cases  the  court,  therefore, 
turned  to  a  consideration  of  whether  or  not  there  had  been 
such  an  invasion  of  the  rights  of  the  defendants  as  would 
come  within  the  rule  of  those  cases,  and  upon  such  examina- 
tion considered  that,  under  the  facts  as  shown,  the  defendants* 
rights  had  been  invaded  in  two  ways :  First,  by  damming  the 
water  so  that  the  same  backed  up  into  Fresno  slough  along 
the  lands  of  the  defendants,  and,  second,  by  taking. out  so 
large  a  volume  of  water  so  near  the  lands  of  the  defend- 
ants that  the  flow  of  water  to  the  riparian  lands  of  the  de- 
fendants was  directly  affected,  and  held  that  from  the 
moment  of  the  first  appropriation  and  diversion  there  had 
been  such  an  interference  with  the  rights  of  the  defendants 
that  they  could  have  brought  an  action  to  prevent  such  inter- 
ference. Two  results  followed  from  this  fact.  First,  that 
the  case  came  clearly  within  those  decisions  declaring  that 
courts  would  not  interfere  by  injunctive  process  with  the 
use  of  property  by  the  public  that  had  been  allowed  to  accrue 
by  the  owner  whose  rights  are  alleged  to  have  been  invaded, 
and,  second,  that  the  use  had  at  all  times  been  adverse  to 
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defeiidants.  The  court  held  that  the  finding  of  the  trial 
court  that  there  was  no  interference  with  the  defendants' 
riparian  rights  was,  under  all  the  facts,  not  a  correct  find- 
ing, but  that  other  findings  also  made  by  the  court  so  far 
negatived  that  fact  that  a  new  trial  was  not  necessary.  The 
order  of  the  court  directing  a  modification  of  the  judgment 
was,  therefore,  predicated  upon  two  lines  of  reasoning,  either 
of  which  was  sufficient  to  support  the  conclusion.  In  the  in- 
stant case,  however,  if  the  Fresno  case  was  an  interruption 
of  the  quiet  and  peaceable  possession  essential  to  the  ripen- 
ing if  a  prescriptive  right  to  the  six  hundred  feet  of  water, 
the  dtcision  of  the  trial  court  that  these  plaintiffs  held  by  pre- 
scriptive title  could  not  be  maintained,  and  we  would  then 
be  compelled  to  inquire  whether  or  not  the  facts  found  by 
the  court  as  to  the  public  use  was  alone  a  sufficient  basis  for 
the  judgment  in  favor  of  plaintiffs.  We  are,  however,  at  thia 
point  again  met  by  the  fact  that  the  question  as  to  the  rights 
of  the  parties  to  the  six  hundred  cubic  feet  of  water  was  by 
stipulation  eliminated  from  the  Fresno  suit;  that  it  was,  in 
effect,  agreed,  that  the  rights  of  the  parties  in  and  to  that 
water  could  be  adjudicated  in  the  Merced  suit.  While  the'de- 
fendants  were  very  careful  to  preserve  their  ri^'hts  to  plead 
res  adjudicata  in  the  Merced  case,  although  ineffectively,  as 
we  have  held,  no  provision  whatever  is  made  by  which- the 
plea  of  the  statute  of  limitations  would  be  preserved  in  the 
Merced  case  to  the  same  effect  as  it  would  have  applied  in 
the  Fresno  case.  Under  such  circumstances  we  do  not  see 
how  it  can  be  successfully  claimed  that  the  Fresno  case  was 
such  an  interference  with  plaintiffs'  rights,  by  reason  of  the 
affirmative  answer  of  defendants  therein,  as  would  prevent 
the  statute  of  limitations  from  running.  If,  as  is  claimed  by 
defendants,  the  right  to  six  hundred  cubic  feet  of  water  was 
involved  in  the  Fresno  case,  the  defendants  were  in  a  position 
to  insist  that  the  rights  thereto  be  tried  in  that  case  and  thus 
preserve  to  themselves  the  benefit  of  the  fact  that  the  five- 
year  period  had  not  elapsed  at  the  time  of  the  beginning  of 
the  suit  with  relation  to  the  appropriation  of  1896.  [6]  It 
must  be  held,  where  parties  to  litigation  of  this  character  allow 
the  plaintiffs  to  continue  in  the  occupation  and  enjoyment 
of  the  right  to  water  claimed  by  them,  and  by  a  stipulation 
remove  from  the  consideration  of  the  court  the  relative 
rights  of  the  parties  to  that  water,  and  stipulate  that  the 
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rights  thereto  may  be  determined  in  another  action,  subject 
to  the  claim  that  the  first  action  is  res  adjudicata  with  rela- 
tion thereto,  that  the  rights  of  the  parties  in  and  to  the 
water  must  be  determined,  in  a  subsequent  case,  so  far  as  the 
statute  of  limitations  is  concerned,  by  the  same  rules  that 
would  have  obtained  had  the  first  suit  not  been  brought. 
The  parties,  in  effect,  treated  the  right  to  the  760  cubic  feet 
of  water  and  the  six  hundred  cubic  feet  of  water  as  two 
distinct  rights,  as  they  were  in  fact.  Under  the  circum- 
stances, the  first  case  cannot  be  considered  such  an  interrup- 
tion of  the  rights  of  the  parties  as  to  prevent  the  running  of 
the  statute  of  limitations,  and,  therefore,  the  finding  of  the 
court  that  the  five-year  prescriptive  period  had  run  was 
correct.  A  consideration  of  the  numerous  decisions  cited  by 
both  parties  with  relation  to  the  effect  of  a  pending  action 
on  the  rights  of  the  parties,  in  the  subsequent  action,  to  rely 
upon  the  statute  of  limitations,  is  therefore  unnocedsary. 
That  being  true,  we  are  in  the  same  position  with  reference 
to  public  use  and  adverse  use  in  the  decision  of  this  case  as 
in  the  decision  of  the  Fresno  case,  and  upon  the  authority  of 
that  case  the  judgment  in  favor  of  the  plaintiffs  fixing  their 
right  to  six  hundred  cubic  feet  of  water  must  be  affirmed. 
The  next  point  is  as  to  the  right  of  defendants  to  compen- 
sation for  property  taken  for  a  public  use.  Defendants  in 
1915  filed  a  cross-complaiirt,  claiming  compensation  amount- 
ing to  $1,825,000  for  the  760  cubic  feet  of  water,  and  $912,000 
for  the  six  hundred  cubic  feet,  on  the  ground  that  private 
property  could  not  be  taken  for  a  public  use  without  just 
compensation,  and  cite  Newport  v.  Temescdl,  149  Cal.  539,  [6 
L.  R.  A.  (N.  S.)  1098,  87  Pac.  372],  and  other  cases.  The 
cross-complaint  was  stricken  out  and  the  court  declined  to 
consider  the  issues  raised  thereby.  The  question  presented 
here  is  whether  or  not  the  decision  of  the  trial  court  in  strik- 
ing out  the  cross-complaint  was  erroneous.  Passing  the  ques- 
tion of  the  sufficiency  of  the  cross-complaint  as  an  original 
plea  for  the  recovery  of  the  value  of  the  water  right  so  al- 
leged to  be  appropriated  and  dedicated  to  public  use,  and 
assuming  that  the  issue  was  sufficiently  raised  in  the  trial 
court  to  present  the  question  whether  or  not  compensation 
could  therein  be  adjudged  to  the  defendants  for  the  value 
of  the  water  right  so  taken  as  a  condition  to  enjoining  the 
defendants  from  interferincr  with  that  right,  we  are  met  at 
the  outset  by  the  fact  that  the  party  owning  the  riparian 
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lands  claimed  by  the  defendants  at  the  time  of  the  appropria- 
tion of  1871  or  1896  is  not,  nor  are  his  heirs  or  representatives, 
parties  hereto.  The  defendants  are  the  grantees  of  the  ri- 
parian lands  deprived  of  water  by  the  appropriations  of  1871 
and  1896.  The  right  to  sue  for  compensation  for  such  use  by 
the  public,  assuming  that  it  was  a  public  use,  rather  than 
all  adverse  use,  was  in  the  owner  of  the  water  right  at  the 
time  it  was  taken  for  public  use.  There  is  no  stipulation  noi* 
pleading  shoYong  that  that  right  to  compensation  was  ever 
transferred  to  the  defendants.  This  is  a  sufficient  answer 
to  the  contention  of  the  defendants  in  that  behalf.  It  is, 
moreover,  conceded  that  at  the  time  of  the  filing  of  the  cross- 
complaint  in  1915  the  right  to  sue  for  such  compensation 
bad  long  since  expired  under  our  statute  of  limitations.  But 
defendants  predicate  their  claim  to  compensation  here  upon 
the  theory  that,  notwithstanding  such  bar,  a  court  of  equity 
will  not  grant  relief  to  the  plaintiffs  until  the  plaintiffs  have 
done  equity,  which  they  claim  requires  the  payment  of  just 
compensation  for  such  use.  [6]  Where  the  five-year  period 
has  been  allowed  to  elapse  without  any  affirmative  action  by 
the  riparian  owner  who  claims  that  his  water  has  beeij  appro- 
priated for  public  use,  he  is  guilty  of  laches,  and  should  not 
be  permitted  to  assert  his  right  to  compensation  after  the 
lapse  of  that  period,  as  against  the  public  or  the  appropriator 
for  a  public  use.  Otherwise  it  would  result  that  five  years* 
adverse  use  of' water  would  give  a  perfect  title  to  a  private 
person  as  against  the  owner  thereof  without  any  compensation, 
while  the  public,  under  similar  circumstances,  could  be  com- 
pelled after  a  lapse  of  five  years  to  pay  compensation  there- 
for as  a  condition  of  receiving  equitable  relief.  We  therefore 
conclude  that  whether  the  right  of  plaintiffs  is  prescriptive 
or  an  appropriation  for  a  public  use,  that  the  action  of  the 
court  in  striking  out  the  croes-complaint  was  proper. 

Defendants  urge  that  the  trial  court  should  have  found  that 
they  owned  twenty-nine  thousand  acres  of  riparian  lands  in- 
stead of  nineteen  thousand  five  hundred  acres.  [7]  This 
claim  is  based  upon  their  contention,  to  quote  from  their  brief, 
that  **land  adjoining  riparian  land  may,  by  becoming  united 
therewith  in  ownership,  become  itself  riparian  if  accessible 
to,  susceptible  of  irrigation  thereby,  and  situate  within  the 
watershed  of  the  stream."  Our  decisions  are  to  the  contrary 
and  there  is  nothing  in  the  point  urged.  {Lux  v.  Hoggin, 
69  CaL  255,  424,  [4  Pac.  919,  10  Pac.  674] ;  Boehmer  v.  Big 
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Bock  C.  &  I,  Dist,  117  CaL  19,  26,  [48  Pac.  908] ;  Anaheim 
Union  ^aUr  Co.  v.  Fuller,  150  Cal.  327,  331,  [11  L.  R.  A. 
(N.  S.)  1062,  88  Pac.  978].) 
Judgment  affirmed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  Lennon,  J.,  and  Angellotti, 
C*  J.,  concurred. 


[L.  A,  No.  5795.    In  Bank.— February  26,  1919.] 

CITY  OF  LONG  BEACH  (a  Municipal  Corporation),  Peti- 
tioner,  v.  W.  T,  LISENBY,  Mayor,  etc.,  et  al.,  De- 
fendants. 

[1]  MtJNICIPAL  COBPORATIONS — LllfrrATION  UPON  INCUBBING  INDEBTED- 
NESS—  OONSTITUTIONAL  PROVISION  —  INAPPLIOABIUTY  TO  LIABILI- 
TIES Abisinq  Out  of  Toets. — Section  18  of  article  XI  of  the  con- 
stitution, proTiding  no  city  shall  incur  any  indebtedness  or  liability 
in  any  manner  or  for  any  (purpose  exceeding  in  any  year  the  income 
or  revenue  provided  for  such  year  without  the  assent  of  two-thirds 
of  the  qualified  voters  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,  is  confined  in  its  application  Xo  those  forms  of  in- 
debtedness and  liability  which  may  have  been  created  by  the  vol- 
untary action  of  the  officials  in  charge  of  the  a£fairs  of  the  city, 
and  has  no  application  to  cases  of  indebtedness  or  liability  imposed 
by  law  or  arising  out  of  tort.  ' 

[2]  L). — "Fund"  and  "Repund"  Defined.— To  "fund**  an  outistanding 
debt  of  a  municipal  corporation  which  is  payable  presently  or  at 
short  periods  is  to  convert  such  indebtedness  into  a  more  permanent 
form  with  an  extended  time  of  payment  and  with  interest  which 
is  regular  and  which  also  may  be  reduced,  and  the  usual  method 
of  "funding"  such  a  debt  is  by  the  issuance  of  bonds.  To  "refund" 
is  to  replace  that  which  ha«  once  been  funded  by  a  new  fund. 

[3]  Id. — Applicabiuty  of  Teems  to  Statutes. — The  term  "fund"  as 
used  in  statutes  authorizing  the  funding  or  refunding  of  the  out- 
standing indebtedness  of  municipalities  by  the  issuance  of  bonds 
should  be  given  application  to  those  forms  of  municipal  indebted- 
ness referred  to  therein  as  evidenced  by  "warrants,"  and  the  term 
"refund"  to  those  forms  of  such  indebtedness  as  had  already  once 
or  oftener  been  funded  by  being  put  into  the  form  of  bonds. 

[4]  Id.— Judgment  Against  City  fob  Peesonal  Injubies— Issuance 
OF  Refunding  Bond  —  Right  of  City  Undeb  Act  of  1^97  as 
Amended  in  1901.— -Section  1  of    the  act  of    1897   (StaU.  1897, 
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, ^ 

p.  75),  as  amended  in  1901,  authorizing  any  incorporated  city  or 
town,  other  than  cities  of  the  first  class,  having  an  outstanding  in- 
debtedness, evidenced  by  bonds  or  warrants  thereof,  to  fund  or 
refund  t^e  same  and  issue  bonds  therefor,  is  arailable  by  such  a 
«ity  for  the  purpose  of  providing  a  means  for  the  funding  and 
eventual  payment  of  a  judgment  obtained  against  the  city  for 
damages  for  personal  injuries,  and  for  which  a  warrant  has  been 
issued  to  the  judgment  creditor. 
[5]  Id. — ^Payment  of  Judgments  Against  Municipauties  —  Levy  of 
Tax— Act  of  1901 — Act  of  1897  not  Repealed.— The  act  of  1897 
was  not  repealed  expressly  or  by  implication  by  the  act  of  1901 
(Stats.  1901,  p.  794),  providing  for  the  payment  of  judgments 
against  cities  and  towns  by  the  levying  of  a  tax. 
[6]  Id. — ^Liability  Incurred  in  E'xebcise  of  Proprietary  Function 
OF  Municipality — Funding  of  Indebtedness  not  Prevented. — The 
fact  that  the  indebtedness  which  it  is  sought  to  have  funded  in  the 
form  of  bonds  payable  by  general  taxation  was  in  its  inception  a 
liability  arising  out  of  the  exercise  of  the  proprietary  as  distin- 
guished from  the  governmental  functions  of  the  municipality  does 
not  prevent  the  funding  of  the  indebtedness  in  such  manner. 

PROCEEDING  in  Mandate  originally  instituted  in  the 
Supreme  Court  to  compel  a  city  treasurer  to  sign  and  issue  a 
bond  providing  for  the  payment  of  a  municipal  indebtedness. 
.Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wheaton  A.  Gray,  Waldo  M.  York,  Harry  M.  Irwin,  Geo. 
L.  Hoodenpyl  and  D.  L.  Bathurst  for  Petitioner. 

Eugene  E.  Tincher  for  Defendants. 

K  A.  Miller,  Barstow,  Rohe  &  Jeffers,  Nathan  Newby,  T.  E. 
Gibbon,  T.  A.  Williams,  W.  C.  Shelton,  Harry  A.  Hollzer, 
Slosson  &  Mitchell,  W.  A.  Alderson,  and  Beverly  L.  Hodge- 
head,  Amid  Curiae,  for  Petitioner. 

T.  A.  Sherwood,  James  E.  Kelby,  and  Parke  Godwin, 
Amici  Curiae,  for  Defendant. 

THE  COURT.— This  is  a  proceeding  in  which  the  peti- 
tioner seeks  a  writ  of  mandate  requiring  the  defendants,  as  its 
officials  charged  with  a  duty  so  to  do,  to  execute  a  certain  bond 
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for  the  sum  of  $563.23,  issued  under  the  provisions  of  a  cer- 
tain ordinance  of  the  petitioner  aiuthorizing  the  issuance  of 
such  bond  for  the  purpose  of  funding  and  thereby  providing 
for  the  eventual  payment  of  ani  outstanding  indebtedness  in 
the  form  of  a  judgment  against  the  petitioner,  evidenced  by 
a  warrant  issued  to  the  judgment  creditor  for  said  sum.  The 
facts  of  the  case  are  undisputed  and  may  be  briefly  stated  as 
follows : 

The  city  of  Long  Beach  is  a  n^unicipal  corporation  >  oper- 
ating under  a  charter  duly  adopted  by  its  people  and  ap- 
proved by  the  legislature  in  the  year  1915.    Prior  to  said 
time,  and  acting  under  the  permission  of  an  act  of  the  legis- 
lature adopted  in  the  year  1903  (Stats.  1903,  p.  412),  author- 
izing municipalities  to  issue  bonds  and  incur  indebtedness  for 
the  purpose  of  constructing  and  maintaining  public  assembly 
or  convention  halls,  the  city  of  Long  Beach  had  proceeded  to 
erect  and  conduct  an  auditorium  for  the  purposes  of  public 
assemblage.    When  such  auditorium  was  about  to  be  used  for 
such  a  purpose,  and  while  a  large  number  of  people  were  as- 
sembled in  front  thereof,  the  approach  to  the  building  col- 
lapsed and  many  persons  were  killed  or  injured.    Actions 
were  brought  against  said  city  for  damages  resulting  from  the 
death  or  injury  of  these  people,  baaed  upon  the  alleged  negli- 
gence of  the  said  municipality  in  the  construction  of  said 
building,  some  of  which  resulted  in  judgments  in  favor  of  the 
several  plaintiffs  therein.     One  of  these  cases  affirmed  upon 
appeal  to  this  court  was  that  of  Chafor  v.  City  of  Long  Beachf 
174  Cal.  478,  [Ann.  Cas.  1918D,  106,  L.  B.  A.  1917E,  685,  163 
Pac.  670],  and  upon  the  affirmance  of  this  judgment  oth^r 
judgments  based  upon  the  authority  thereof  were  obtained 
against  said  city.    In  all,  these  judgments  aggregated  the  sum 
of  over  three  hundred  and  seventy  thousand  dollars,  a  sum 
much  in  excess  of  the  income  and  revenue  of  said  city  pro- 
vided for  any  single  year.    M.  A.  Poll  was  one  of  those  per- 
sons in  whose  favor  one  of  said  judgments  had  been  entered, 
and  said  judgment  not  having  been  satisfied,  he  applied  to  and 
received  from  said  city  a  warrant  for  the  payment  of  the  sum 
of  $563.23,  the  amount  of  said  judgment,  dated  March  13, 
1918.    Thereafter  and  on  March  15,  1918,  the  governing  body 
of  said  city,  who  are  termed  the  commissioners  thereof,  by  a 
two-thirds  vote  of  its  members,  adopted  an  ordinance  entitled 
^'An  ordinance  providing  for  the  issuance  of  a  bond  in  the 
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sum  of  $563.23  to  refund  outstanding  indebtedness  of  the  city 
of  Long  Beach  in  the  sum  of  $563.23,  evidenced  by  a  warrant 
of  said  city."  It  is  the  bond  which  was  to  be  issued  pursuant 
to  this  ordinance  which  the  defendants  herein  as  mayor  and  * 
treasurer  of  said  city  refused  to  sign,  and  it  is  their  signature 
of  the  same  which  it  is  the  purpose  of  the  writ  sought  herein 
to  compel.  The  act  of  the  legislature  under  the  terms  of 
which  the  petitioner  seeks  to  justify  attempted  issuance  of  the 
bond  in  question  by  a  two-thirds  vote  of  the  governing  body 
of  said  city  is  the  act  of  1897  (Stats.  1897,  p.  75),  which  reads 
in  part  as  follows : 

'*  Section  1.  The  Common  Council,  Board  of  Trustees,  or 
other  governing  body  of  any  incorporated  city  or  town  other 
than  cities  of  the  first  class,  in  this  State,  having  an  outstand- 
ing indebtedness,  evidenced  by  bonds  or  warrants  thereof,  is 
empowered,  by  a  two-thirds  vote  of  its  number,  to  fund  or  re- 
fund the  same  and  issue  bonds  of  such  city  or  town  therefor 
in  sums  of  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars  each,  and  having  not  more  than  forty  years 
to  run,  and  bearing  a  rate  of  interest  not  exceeding  six  per 
cent  per  annum,  payable  semi-annually.'*  It  may  be  here 
noted  that  the  foregoing  section  of  the  act  of  1897  was 
amended  in  1901,  (Stats.  1901,  p.  274),  in  an  important  par- 
ticular to  be  hereinafter  discussed. 

The  first  contention  of  the  defendants  herein  in  opposition 
to  the  issuance  of  said  writ  is  that  the  payment  of  said  in- 
debtedness in  the  manner  provided  by  the  terms  of  the  statute 
above  quoted  or  of  any  amendment  thereto  is  inhibited  by  the 
provisions  of  section  18  of  article  XI  of  the  state  constitution, 
reading  as  follows:  **No  county,  city  .  .  .  shall  incur  any  in- 
deibtedness  or  liability  in  any  manner  or  for  any  purpose  ex- 
ceeding in  any  year  the  income  and  revenue  provided  for  such 
year,  without  the  assent  of  two-thirds  of  the  qualified  voters 
thereof ,  voting  at  an  election  to  be  held  for  that  purpose.  ..." 

It  being  conceded  that  the  indebtedness  or  liability  evi- 
denced by  said  warrant  is  part  of  a  total  indebtedness  or  lia- 
bility arising  from  a  common  cause  which  exceeded  in  the  year 
of  its  creation  the  income  or  revenue  of  said  city  provided  for 
such  year,  the  first  question  presented  for  our  consideration 
is  that  of  the  scope,  application,  and  effect  of  the  provisions 
of  the  state  constitution  last  above  quoted.  The  purpose  for 
which  the  foregoing  section  of  the  state  constitution  was 
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adopted  is  somewliat  outlined  in  the  debates  of  the  constitu- 
tional convention  of  1879,  to  which  our  attention  has  been 
directed,  from  which  it  appears  that  the  framers  of  this  par- 
ticular section  of  the  constitution  stated  its  object  to  be  to  put 
an  end  to  "the  practice  prevalent  both  in  California  and  in 
the  eastern  states,  a  practice  that  has  grown  rapidly  of  late 
years,  of  extravagance  and  expenditure  in  engaging  in  im- 
provements of  various  kinds  which  has  resulted  in  an  enor- 
mous increase  of  municipal  indebtedness."  A  yet  more  ' 
definite  expression  of  the  purpose  of  this  provision  of  the  con- 
stitution is  to  be  found  in  the  decision  of  this  court  in  the  case 
of  San  Francisco  Oas  Co.  v.  Brickwedel,  62  Cal.  641,  wherein 
it  is  stated :  **The  system  previously  prevailing  in  some  of  the 
municipalities  of  the  state  by  which  liabilities  and  indebted- 
ness were  incurred  by  them  far  in  excess  of  their  income  and 
revenue  for  the  year  in  which  the  same  were  contracted,  thus 
creating  a  floating  indebtedness  which  had  to  be  paid  out  of 
the  income  and  revenue  of  future  years,  and  which,  in  turn, 
necessitated  the  carrying*" forward  of  other  indebtedness,  was  a 
fruitful  source  of  municipal  extravagance.  The  evil  conse- 
quences of  that  system  had  been  felt  by  the  people  at  home 
and  witnessed  elsewhere.  It  was  to  put  a  stop  to  all  of  that, 
that  the  constitutional  provision  in  question  was  adopted." 
The  subject  was  further  considered  in  the  case  of  McBean  v. 
City  of  Fresno,  112  Cal.  159,  [53  Am.  St.  Rep.  191,  31  L.  R.  A. 
794,  44  Pac.  358],  and  Arthur  v.  City  of  Petaluma,  175  Cal. 
216,  [165  Pac.  698],  wherein  the  language  of  the  foregoing 
case  was  expressly  referred  to  and  approved* 

Having  thus  determined  the  general  scope  and  purpose  of 
the  constitutional  provision  under  review,  we  may  next  con- 
sider the  limitations  imposed  upon  its  application  by  our  pre- 
vious decisions.  In  the  case  of  Levris  v.  Widber,  99  Cal.  412, 
[33  Pac.  1128],  this  court  decided  that  the  payment  of  the 
salary  of  a  public  officer  (in  that  case  the  treasurer  of  the  city 
and  county  of  San  Francisco),  whose  office  has  been  created 
and  salary  fixed  by  the  legislature  of  the  state,  is  not  within 
the  prohibition  of  section  18  of  article  XI  of  the  constitution. 
In  so  deciding,  this  court,  after  quoting  the  foregoing  lan- 
guage of  the  constitution,  said:  **It  is  quite  apparent,  how- 
ever, tliat  this  clause  of  the  constitution  refers  only  to  an 
indebtedness  or  liability  which  one  of  the  municipal  bodies 
mentioned  has  itself  incurred — ^that  is,  an  indebtedness  which^ 


Digitized  by  VjOOQ IC 


Feb.  1919.]      City  op  Long  Bblvch  v.  Lisenby.  57 

the  municipality  has  contracted,  or  a  liability  resulting,  in 
whole  or  in  part,  from  some  act  or  conduct  of  such  municipal- 
ity. Such  is  the  plain  meaning  of  the  language  used.  The 
clear  intent  expressed  in  the  said  clause  was  to  limit  and  re- 
strict the  power  of  the  municipality  as  to  any  indebtedness  or 
liability  which  it  has  discretion  to  incur  or  not.  to  incur.  But 
the  stated  salary  of  a  public  officer  fixed  by  statute  is  a  matter 
over  which  the  municipality  has  no  control,  and"  with  respect 
to  which  it  has  no  discretion  j  and  the  payment  of  his  salary 
is  a  liability  established  by  the  legislature  at  the  date  of  the 
creation  of  the  office.  It,  therefore,  is  not  an  indebtedness  or 
liability  incurred  by  the  municipality  within  the  meaning  of 
said  clause  of  the  constitution."  [1]  The  reasoning  of  the 
foregoing  decision,  as  well  as  that  of  the  other  cases  above 
cited  dealing  generally  with  the  scope  and  purposes  of  this 
constitutional  provision,  would  clearly  seem  to  confine  the 
application  of  said  provision  to  those  forms  of  indebtedness 
and  liability  which  may  have  been  created  by  the  voluntary 
action  of  the  officials  in  charge  of  the  affairs  of  such  city  and 
to  have  no  application  to  cases  of  indebtedness  or  liability  im- 
posed by  law  or  arising  out  of  tort.  As  to  the  latter  class  of 
liabilities  to  which  the  indebtedness  existing  in  the  instant  case 
belongs,  viz.,  that  arising  out  of  tort,  there  is  no  direct  adju- 
dication in  this  state.  The  constitutions  and  statutes  of  sev- 
eral of  the  other  states  of  our  Union  contain  similar  provisions 
to  that  embraced  in  the  foregoing  clause  of  our  own  constitu- 
tion, and  in  construing  these  it  has  been  uniformly  held  by 
the  courts  of  these  st^es  that  said  limitations  do  not  apply  to 
liabilities  arising  out  of  torts.  (Conner  v.  City  of  Nevada, 
188  Mo.  148,'  [107  Am.  St.  Rep.  314,  86  S.  W.  256] ;  City  of 
Bloomington  v.  Peurdue,  99  111.  329 ;  Rice  v.  City  of  Des 
Moines,  40  Iowa,  638 ;  City  of  Chicago  v.  Sejiton,  115  111.  230, 
[2  N.  B.  263] ;  Fort  Dodge  etc.  Co.  v.  City  of  Fort  Dodge,  115 
Iowa,  568,  [89  N.  W.  7] ;  Lorence  v.  Bean,  18  Wash.  36,  [50 
Pac.  582] ;  People  etc.  v.  May,  9  -Colo.  404,  [12  Pa«.  838] ; 
0 'Bryan  v.  Owensboro,  113  Ky.  680,  [68  S.  W.  858,  69  S.  W. 
800]  i Little  V.  Portland,  26  Or.  235,  [37  Pac.  911].)  In  Mc- 
Quillin  on  Municipal  Corporations  it  is  stated  to  be  the  well- 
settled  rule  that  such  provisions  in  the  constitutions  and  stat- 
utes of  the  various  states  apply  only  to  indebtedness  which 
arises  ex  contractu  and  have  no  application  to  involuntary 
liabilities  arising  ex  delicto.    We  are^  thereforCi  constrained 
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to  hold  that  the  section  of  the  constitution  above  quoted  may 
not  be  relied  upon  to  defeat  the  asserted  right  of  the  city  of 
Long  Beach  to  provide  for  the  payment  of  its  indebtedness  of 
which  the  judgment  sought  to  be  funded  through  this  pro- 
ceeding forms  a  part,  without  regard  to  the  state  of  its  rev- 
enues for  the  year  in  which  such  liability  arose  and  without  a 
vote  of  the  people  of  said  city. 

The  question  still  remains,  however,  whether  the  provisions 
of  the  act  of  1897  above  quoted,  or  of  the  later  amendment 
thereto,  furnish  the  proper  legal  authority  for  the  attempted 
action  of  the  governing  body  of  said  city  in  its  endeavor  to 
provide  a  means  for  the  ultimate  payment  of  said  indebted- 
ness. This  leads  us  to  a  closer  consideration  of  the  terms  of 
the  act  of  1897*  and  of  the  amendment  thereto  adopted  in  the 
year  1901.  The  act  of  1897  in  its  original  form  was  one  of 
a  series  of  similar  acts  authorizing  the  funding  or  refunding 
of  the  outstanding  indebtedness  of  municipalities  by  the  issu- 
ance of  bonds.  The  first  of  these  acts  was  passed  in  the  year 
1880  and  had  reference  only  to  the  indebtedness  of  municipali- 
ties outstanding  oh  and  prior  to  January  1, 1880,  which  might 
be  funded  in  the  form  of  bonds  by  a  two-thirds  vote  of  the 
members  of  the  governing  body.  The  next  enactment  touch- 
ing the  subject  was  the  act  of  1883  applicable  to  all  cities  and 
towns  of  the  state  except  cities  of  ;the  first  class.  This  act  pro- 
vided for  the  funding  or  refunding  of  the  outstanding  in- 
debtedness of  such  cities  or  towns  evidenced  by  bonds  or  war- 
rants thereof  by  a  four-fifths  vote  of  the  members  of  the 
governing  body  thereof.  The  next  act  was  that  of  1893,  which 
amended  the  act  of  1883,  adding  the  important  requirement 
that  the  question  of  the  issuance  of  the  funding  or  refunding 
bonds  should  be  submitted  to  a  vote  of  the  electors.  The  act 
of  1895  again  amended  the  act  of  1883  by  omitting  the  word 
''warrants'*  and  also  the  requirement  of  its  immediate  prede- 
cessor for  submitting  the  matter  of  the  issuance  of  such  bonds 
to  the  vote  of  the  electors,  but  limiting  the  outstanding  in- 
debtedness which  might  be  funded  or  refunded  to  the  prin- 
cipal of  the  bonds.  Then  came  the  act  of  1897,  which  went 
back  as  to  its  language  to  the  form  substantially  of  the  act  of 
1883.  Had  the  legislation  of  the  state  been  permitted  to  re- 
main in  the  form  into  which  it  was  crystallized  in  the  act  of 
1897,  it  cannot  be  fairly  disputed  that  it  was  the  intention  of 
the  legislature  to  enable  towns  and  cities  to  fund  or  refund 
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every  form  of  their  indebtedness  by  the  issuanee  of  bonds 
therefor  through  a  vote  of  two-thirds  of  their  governing  body. 
This,  of  course,  they  could  not  do  as  to  such  of  their  contrac- 
tual obligations  as  would  come  within  the  inhibition  of  sec- 
tion 18  of  article  XI  of  the  state  constitution ;  but  a^  to  such 
forms  of  indebtedness  as  arose  by  operation  of  law,  such  as 
ofSeial  salaries  fixed  by  state  law  and  the  like  or  as  had  arisen 
ex  delicto  and  been  put  in  the  form  of  judgments  and  evi- 
denced by  either  bonds  or  warrants,  there  would  seem  to  be 
no  constitutional  objection  to  the  method  provided  in  said  act 
of  1897  for  funding  or  refunding  these  latter  forms  of  in- 
debtedness. This  view  of  the  scope  of  these  several  succes- 
sive acts  is  further  enforced  by  the  meaning  to  be  given  to  the 
use  of  the  phrase  **fund  or  refund"  found  in  each  of  them. 
[2]  To  "fund''  an  outstanding  debt  of  a  municipal  corpo- 
ration which  is  payable  presently  or  at  short  periods  is  to  con- 
vert such  indebtedness  into  a  more  permanent  form  with  an 
extended  time  of  payment  and  with  interest  which  is  regular 
and  which  may  also  be  reduced.  The  usual  method  of  ''fund- 
ing" such  a  debt  is  by  the  issuance  of  bonds.  (People  v.  Car- 
penter, 31  App.  Div.  603,  [52  N.  Y.  Supp.  781] ;  Ketchum  v. 
City  of  Buffalo,  14  N.  Y.  356;  Webster's  New  International 
Dictionary,  subject  ''Fund";  Bouvier's  Law  Dictionary,  sub- 
ject "Fund.")  To  ''refund"  is  to  replace  that  which  has 
once  been  funded  by  a  new  fund.  (Webster's  New  Interna- 
tional Dictionary,  subject  "Refund.")  [3]  Applying  these 
definitions  to  these  several  statutes  it  would  seem  that  the  term 
"fund"  should  be  given  application  to  those  forms  of  muni- 
cipal indebtedness  referred  to  thereiix  as  evidenced  by  "war- 
rants," and  the  term  "refund"  to  those  forms  of  such  in- 
debtedness as  had  already  once  or  oftener  been  funded  by 
being  put  into  the  form  of  bonds.  Our  attention  has,  how- 
ever, been  called  to  the  fact  that  two  important  changes  were 
made  in  the  law  relating  to  the  indebtedness  of  municipali- 
ties by  the  legislature  in  the  year  1901.  The  first  of  these 
consisted  in  an  amendment  to  the  act  of  1897,  by  which  the 
words  "or  by  judgment  or  judgments  recovered  against  it 
upon  bonds  or  warrants  originally  issued  by  such  town  or 
city"  were  inserted  in  said  act  making  the  portion  of  said  act 
important  to  this  inquiry  read  as  follows: 

"Section  1.    The  common  council,  board  of  trustees,  or 
other  governing  body  of  any  incorporated  city  or  town  other 
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than  cities  of  the  first  class  in  this  state,  having  an  outstand- 
ing indebtedness  evidenced  by  bonds  or  warrants  thereof,  or 
iy  judgment  or  judgments  recovered  against  it  upon  bonds  or 
warrants  origiiudly  issued  by  such  town  or  city,  is  empowered, 
by  a  two-thirds  vote  of  its  number,  to  fund  or  refund  the  said 
indebtedness  and  issue  bonds  of  such  city  or  town  therefor  in 
sums  of  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars  each  and  having  not  more  than  forty  years 
to  run  and  bearing  a  rate  of  interest  not  exceeding  six  per  cent 
per  annum  payable  semi-annually."     (Stats.  1901,  p.  274.) 

It  is  the  contention  of  the  respondents  herein  that  as  to  the 
above-quoted  amendment  inserted  in  the  act  of  1897,  this 
amendment  is  to  be  construed  as  a  limitation  upon  the  powers 
of  the  governing  bodies  of  such  towns  or  cities  as  are  em- 
braced in  the  act  confining  the  issuance  of  bonds  for  the  fund- 
ing or  refunding  of  judgments  to  such  judgments  only  as 
had  been  recovered  against  the  town  or  city  upon  bonds  or 
warrants  previously  issued  by  such  town  or  city;  and  hence 
that  the  judgment  in  the  instant  case,  not  being  of  that  char- 
acter, was  not  susceptible  of  being  funded  under  the  terms^ 
of  the  amended  act.  We  cannot  adopt  this  contention.  [4] 
We  think  the  purpose  of  the  amendment  to  this  act  made 
in  1901  was  to  enlarge  rather  than  to  limit  its  application,  and 
was  to  so  enlarge  it  as  to  render  it  applicable  to  cases  wherein 
the  holders  of  warrants  or  bonds  against  such  municipalities 
who  had  put  these  into  the  form  of  judgments  might  also  have 
these  judgments  funded  or  refunded  in  the  same  manner  as 
they  might  have  had  funded  or  refunded  the  indebtedness  in 
its  original  form.  Any  other  construction  would  leave  the 
term  ''warrants*'  without  meaning  or  place  in  the  act.  It  is 
to  be  noted  in  this  connection  that  the  matter  of  funding  or 
refunding  so  much  of  the  indebtedness  of  a  municipality  as 
may  come  within  the  scope  of  these  acts  is  a  matter  which  is 
reposed  in  the  discretion  of  the  governing  body  of  the  muni- 
cipality, and  is  not  a  right  to  such  action  which  holders  of  the 
warrants,  bonds,  or  judgments  evidencing  such  indebtedness 
can  either  invoke  or  compel.  It  rests  entirely  with  the  gov- 
erning body  of  the  town  or  city  to  determine  whether  or  not 
an  outstanding  indebtedness  which  is  presently  due  or  is  soon 
to  become  due,  or  which  is  bearing  a  high  rate  of  interest, 
shall  be  converted  into  long  term  bonds  at  reduced  interest, 
payable  as  to  both  principal  and  interest  in  annual  or  periodi- 
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cal  installments.  It  may  not  be  denied  that  in  many  instances 
of  outstanding  municipal  obligations,  possibly,  even  in  the 
instant  case,  this  would  be  both  the  desirable  and  prudential 
course  to  pursue.  The  statute  of  1897,  as  amended  in  1901, 
in  our  view  permits  municipalities  of  the  kind  covered  by  its 
terms  to  fund  or  refund  their  outstanding  indebtedness  evi- 
denced by  their  issued  warrants  or  bonds  or  by  judgments 
obtained  thereon  when  such  indebtedness  is  not  of  the  sort 
inhibited  by  th6  state  constitution,  and  that  they  may  do  so 
by  the  action  of  two-thirds  of  their  governing  body  as  pro- 
vided in  said  amended  act ;  and  that  the  indebtedness  due  the 
creditor  of  the  petitioners  in  the  instant  case,  evidenced  as  it 
is  by  a  duly  issued  warrant,  may  be  thus  funded ;  and  that  the 
petition  herein  having  by  the  due  and  regular  action  of  its 
governing  body  adopted  an  ordinance  to  that  effect  it  is  now 
entitled  to  have  its  ministerial  officers,  the  respondents  herein, 
perform  the  ministerial  act  of  affixing  their  official  signatures 
to  the  bond  to  be  issued  pursuant  to  said  ordinance. 

In  reaching  this  conclusion  we  are  not  unmindful  of  the 
second  contention  of  the  respondents  herein  that  the  act  of 
1897,  as  amended  in  1901  by  the  act  making  such  amendment 
approved  March  12,  1901,  was  repealed  by  the  act  entitled 
"An  act  to  provide  for  the  payment  of  judgments  against 
counties,  cities,  cities  and  counties,  and  towns,"  approved 
March  23,  1901.  (Stats.  1901,  p.  794.)  This  later  act  does 
not  purport  expressly  to  repeal  any  fortner  enactment  touch- 
ing the  indebtedness  of  municipalities.  It  provides  in  sub- 
stance that  it  shall  be  the  duty  of  the  county  clerk  to  file  with 
the  auditor  and  furnish  to  the  governing  bodies  of  the  local 
municipality  affected  by  the  act  a  list  of  such  existing  final 
judgments  against  each  as  are  of  record  in  his  office  fifteen 
days  before  the  day  on  which  the  tax  levy  must  by  law  be 
made.  It  is  then  made  the  duty  of  the  governing  body  of  the 
municipality  affected  by  such  judgment  having  authority  to 
levy  taxes  upon  its  taxable  property  to  include  in  the  tax  levy 
a  rate  or  sum  sufficient  to  pay  such  judgment  or  such  aliquot 
portion  thereof  as  during  a  series  of  like  successive  levies  cov- 
ering a  period  of  not  to  exceed  ten  years  would  eventually 
pay  the  whole  of  such  judgment.  [5]  This  act  does  not  pur- 
port to  expressly  repeal  the  former  act  nor  do  we  think  it 
does  so  by  implication.  It  is  to  be  noted  that  the  former  act 
excepts  from  its  operation  cities  of  the  first  class  and  that  it 
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has  no  reference  to  the  indebtedness  of  counties,  while  the 
second  is  general  in  its  application  to  counties,  cities  and  coun- 
ties, and  cities  and  towns  of  every  class.  The  chief  distino- 
tion  between  these  two  acts,  however,  is  this :  The  former  act 
and  all  of  its  predecessors  touching  the  same  subject  are,  as 
we  have  seen,  acts  purporting  to  provide  a  means  by  which 
cities  and  towns  excepting  those  of  the  first  class  may,  through 
the  discretionary  action  of  their  governing  bodies,  elect  to 
fund  or  refund  their  outstanding  indebtedness  in  the  form  of 
long  term  bonds.  This  method  of  gradually  relieving  such 
municipalities  of  a  burden  of  debt  presently  due  cannot  be 
compelled  by  the  creditor,  but  rests  entirely  in  the  voluntary 
action  of  two-thirds  of  the  membership  of  the  governing  body. 
The  later  act,  on  the  other  hand,  is  compulsory  in  its  nature. 
It  imposes  upon  the  official  body  invested  with  the  power  to 
levy  taxes  the  duty  of  making  a  special  tax  levy  to  pay  judg- 
ments against  the  municipality,  the  performance  of  which 
duty  the  judgment  creditor  could  compel  by  an  appropriate 
writ.  These  two  provisions  for  the  pajrment  of  outstanding 
judgments  against  the  municipalities  respectively  affected 
thereby  are  thus  not  inconsistent  or  in  conflict  with  each  other, 
the  former  providing  a  means  by  which  the  municipality  may 
in  its  discretion  adopt  a  method  for  funding  or  refunding  such 
portion  of  its  indebtedness  as  may  thus  be  paid ;  the  latter  pre- 
scribing a  means  by  which  the  creditor  may  compel  the  pay- 
ment of  his  judgment  by  an  enforced  levy  of  taxes.  These 
acts  are  thus  in  effect  complementary  in  providing  a  twofold 
means  by  which  municipalities  may  elect,  or  if  they  do  not  do 
so,  may  be  compelled  to  i>ay  such  of  their  debts  as  are  pay- 
able out  of  revenues  other  than  those  of  the  year  in  which  the 
obligation  was  incurred. 

[6]  As  to  the  respondents'  contention  that  the  indebted- 
ness which  it  is  herein  sought  to  have  funded  in  the  form  of 
bonds  payable  by  general  taxation  was  in  its  inception  a  lia- 
bility arising  out  of  the  exercise  of  the  proprietary  as  dis- 
tinguished from  the  governmental  functions  of  the  municipal- 
ity, and  hence  cannot  be  made  payable  out-of  funds  derived 
from  general  taxation,  we  do  not  deem  the  point  deserving  of 
extended  consideration.  It  has  long  been  the  settled  policy  in 
this  state  to  permit  municipalities  to  issue  bonds  for  the  pur- 
pose of  creating  and  carrying  on  public  activities  which  are 
proprietary  in  character,  such  bonds  being  made  payable  out 
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of  fundfl  derived  from  general' taxation.  No  distinction  can 
be  drawn  between  obligations  thus  created  and  payable  and 
obligations  in  the  nature  of  liabilities  arising  ex  delicto  out  of 
the  operation  of  the  public  properties  thus  called  into  being. 
In  the  instant  case  the  creditor  has  secured  a  general  judg- 
ment against  the  petitioner  herein  payable  generally  out  of 
whatever  funds  or  property  of  the  city  may  be  available  and 
upon  which  a  warrant  has  been  duly  issued  also  payable  out 
of  the  general  funds  of  the  municipality.  We  are  satisfied 
that  the  statute  of  1897,  as  amended  in  1901,  is  available  for 
the  purpose  of  providing  a  means  for  the  funding  and  even- 
tual payment  of  this  indebtedness,  and  hence  that  the  peti- 
tioner is  entitled  to  the  issuance  of  a  writ  of  mandate  com- 
manding the  respondent,  its  officials,  to  sign  and  issue  the 
bond  in  question. 
Let  the  writ  issue  accordingly. 

Richards,  J.,  pro  tern.,  Shaw,  J.,  Melvin,  J.,  Sloss,  J.,  Wil- 
bur, J.,  Lennon,  J.,  and  Angellotti,  G.  J.,  concurred. 


[Sac.  No.  2696.    In  Bank.— Febroary  27,  1919.] 

CATHERINE  NEIDLEIN,  as  Administratrix,  etc..  Appel- 
lant, V.  SOUTHERN  PACIFIC  COMPANY  (a  Corpo- 
ration).  Respondent. 

[1]  NioueKNos — Damagss  iob  Death  op  Bwitch-tendes — Employes 
OF  Railboad  Oompant  in  Interstate  Commerce  —  Appucabilitt 
OF  Federal  Employers'  Lllbility  Law. — In  an  action  against  a 
railroad  company  for  damages  for  the  death  of  a  switch- tender^ 
who  at  the  time  of  the  accident  was  engaged  as  the  employee  of 
defendant  in  interstate  commerce,  the  rights  of  the  parties  are  to 
be  determined  under  the  act  of  Congress  approved  April  22,  1908, 
conmionlj  known  as  the  federal  employers'  liability  law,  which 
sUcwB  a  recovery  in  such  cases  for  the  damage  occasioned  by  the 
injury  or  death  of  an  employee  "resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  its  cars,  engines,  appliances,  machinery,  track,  roadbed, 
workSi  lx>at8,  wharves  or  other  equipment." 
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[2]  L). — Negugenck  op  Switchino  Crbw  —  Insupfioiknct  of  Evi- 
DBNOB. — In  this  action  for  damages  for  the  death  of  a  railroad 
switch- tender,  who  was  killed  while  working  in  defendant's  freight- 
yard,  by  being  crushed  between  two  cars,  it  is  held  there  is  nothing 
in  the  evidence  to  indicate  that  either  the  foreman  or  any  of  the 
switching  crew  had  the  slightest  reason  to  believe  or  even  suspect 
that  any  special  care  in  the  matter  of  the  work  was  essential  to  the 
protection  of  deceased,  or  that  he  was  at  any  time  in  or  likely  to 
be  in  a  position  of  danger  with  relation  to  the  work  that  the  crew 
was  about  to  do. 

[8]  Id. — ^Neouqbnob  op  Railroad  Company  —  Tnsdfficibnct  op  Evi- 
dence.— In  this  action,  it  is  also  held  that  there  is  no  reasonable 
basis  in  the  evidence  for  a  conclusion  that  there  was  any  negligent 
omission  on  the  part  of  the  railroad  company  with  relation  to 
deceased. 

[4]  Id. — Evidence  —  Testimony  op  Cae  Inspectob  —  Custom  op  Em- 
ployees— ^UsB  OP  Cabb  to  Avoid  Injuries. — In  such  action,  testi- 
mony of  the  car  inspector  as  to  a  rule  or  practice  as  to  employees 
in  the  yard  looking  out  for  themselves  was  not  prejudicial  to  the 
plaintiff. 

[6]  Id. — ^UsuAL  Practice  aj?d  Custom  in  Moving  op  Cabs  and  Mak- 
ing Up  Trains  in  Railroad  Yards. — In  such  action,  evidence  as 
to  the  usual  practice  and  custom  in  the  moving  of  cars  and  making 
up  trains  was  admissible  as  illustrative  of  the  known  knowledge 
of  deceased  in  considering  the  claim  of  plaintiff  as  to  any  special 
negligence  on  the  part  of  the  foreman  of  the  switching  crew  aris- 
ing from  knowledge  of  a  dangerous  situation  on  the  part  of  de- 
ceased, and  also  in  considering  questions  of  contributory  negligence 
which  waa  available  to  defendant  in  diminution  of  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    J.  E.  Prewett,  Judge  Presiding.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  A.  Bell,  Arthur  L.  Shannon  and  Shinn  &  Hart 
for  Appellant. 

Devlin  &  Devlin  for  Respondent 

ANGETiLOTTI,  C.  J.— Francis  J.  Neidlein,  a  switch-tender 
in  the  employ  of  defendant,  was  killed  while  working  in  de- 
fendant's freight-yard  at  Sacramento  hy  being  crushed  be- 
tween two  cars.  He  left  surviving  him  as  his  sole  heir  at  law 
his  mother,  Catherine  Neidlein.     She  was  appointed  adrainis- 
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tratrix  of  his  estate,  and  upon  the  theory  that  at  the  time  of 
the  accident  the  deceased  was  engaged  as  the  employee  of  de- 
fendant in  interstate  commerce,  a  matter  not  disputed,  brought 
this  action  as  such  administratrix,  alleging  negligence  on  the 
part  of  defendant  proximately  causing  the  death.  At  the 
trial,  the  case  for  the  plaintiff  being  closed,  a  motion  for  a 
nonsuit  was  made  upon  various  grounds,  including  among 
others  a  want  of  a  showing  of  negligence  on  the  part  of  de- 
fendant or  any  of  its  officers,  aigents,  or  employees.  The 
motion  was  granted,  and  judgment  given  for  defendant.  This 
is  an  appeal  by  plaintiff  from  such  judgment. 

[1]  Concededly  the  rights  of  the  parties  are  to  be  deter- 
mined under  the  act  of  congress  approved  April  22, 1908,  com- 
monly known  as  the  federal  employers'  liability  law  (35  Stats, 
at  Large,  65,  c.  149,  [U.  S.  Comp.  Stats,  sees.  8657-8665].) 
The  act  involved  allows  a  recovery  in  such  cases  for  the  dam- 
age occasioned  by  the  injury  or  death  of  an  employee  **  result- 
ing in  whole  or  in  part  from  the  negligence  of  any  of  the  offi- 
cers, agents,  or  employees  of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  en- 
gines, appliances,  machinery,  track,  roadbed,  works,  boats, 
wharves  or  other  equipment."  No  defect  or  insufficiency  of 
equipment  of  any  kind  was  here  alleged  or  relied  upon,  the 
sole  negligence  alleged  being  that  while  the  deceased  was  upon 
one  of  the  railroad  tracks  engaged  in  the  discharge  of  his 
duties,  the  track  then  being  in  total  darkness,  the  agents  and 
employees  of  defendant  other  than  deceased,  in  the  switching 
and  moving  of  cars  in  the  yard  "negligently  caused  to  be 
kicked,  and  to  be  moved  along  and  over  said  track  number 
two,  at  the  point  where  the  deceased  then  was,  ...  a  de- 
tached, unattended,  unguarded  and  unlighted  tank-car,  with- 
out giving  any  notice  or  warning  of  any  kind  or  character  to 
the  deceased  of  such  movement  of  such  tank-car,"  which  car 
struck  deceased  and  crushed  him  between  the  end  thereof  and 
the  end  of  another  car  standing  on  said  track. 

The  accident  occurred  about  7  o'clock  of  the  evening  of 
December  2,  1913.  At  that  time  it  was  dark.  The  yard  had 
no  light  therein  except  such  as  came  from  the  lanterns  carried 
by  the  employees,  the  light  from  the  switch  engine  and  the 
lights  on  the  various  switch  targets.  It  was  the  private  prop- 
erty of  defendant  and  no  street  or  way  traversed  it.  Located 
therein  were  the  two  main-line  tracks  of  defendant,  and  to  the 
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south  of  these  five  other  tracks  for  the  switching  of  cars  and 
the  making  up  of  trains,  all  of  which  lay  parallel,  and  are 
numbered  from  north  to  south  on  the  diagram  in  evidence  as 
tracks  2,  3,  4,  5,  and  6,  and  the  track  known  as  the  *'lead"  to 
the  south  of  the  others,  into  which  all  these  switch-tracks  ran, 
the  **lead**  itself  finally  running  at  its  westerly  end  into  the 
west-bound  main-line  track.  In  this  yard  something  was  mov- 
ing nearly  all  niglit.  Deceased  had  been  for  some  time  en- 
gaged therein  in  the  capacity  of  switch-tender,  his  duties 
being,  under  the  direction  of  the  assistant  yardmaster,  to  keep 
the  main-line  switches  lined  up  so  as  to  permit  the  safe  pas^ 
sage  of  main-line  trains,  and  also' apparently  to  supervise  the 
use  by  the  switching  crew  and  other  crews  of  the  tracks  used 
for  making  up  trains  and  switching  cars,  as  well  as  of  the 
*'lead.'*  It  is  not  questioned  that  he  was  thoroughly  ac- 
quainted with  the  conditions  in  the  yard  and  the  manner  of 
doing  the  work  therein.  At  the  time  of  the  accident  daily 
train  No.  223,  due  to  leave  at  7 :40  P.  M.,  had  been  partially 
made  up  on  track  2,  consisting  at  that  time  of  some  seven  or 
eight  cars,  without  engine  attached.  Some  other  cars  were 
to  be  attached  at  the  westerly  end,  as  to  wliich  deceased  had 
full  knowledge.  These  cars,  with  several  others,  were  then 
attached  to  the  switch  engine.  One  William  Bowles  was  the 
foreman  of  the  switching  crew,  and  he  told  deceased  that  he 
had  two  cars  for  train  223,  and  others  to  be  sent  down  the 
lead  track.  Deceased  told  him  that  he  had  an  engine  on  track 
6  to  be  sent  back  along  track  3,  and  Bowles  told  him  in  sub- 
stance that  he  would  take  his  cars  up  the  west-bound  main 
line  so  as  to  leave  the  switch-tracks  clear,  and  there  wait  until 
the  tracks  were  cleared  for  his  work.  Accordingly  Bowles 
took  his  engine  and  cars  up  to  the  main  track,  and,  leaving 
them  and  the  remainder  of  the  crew  there,  walked  back  to 
observe  the  work  being  done  until  he  could  proceed  further- 
with  his  own  duties.  Deceased,  carrying  his  lantern,  went  to 
the  switch  of  track  6,  apparently  opened  it,  and  then  went 
back  along  track  6  and  spoke  to  the  engineer  of  the  train  on 
that  track,  and  apparently  found  him  to  be  not  ready  to  move. 
He  then  went  again  to  the  switch  of  track  6  and  closed  it,  and 
then  walking  back  northerly  across  the  tracks  to  somewhere 
between  tracks  4  and  3,  swung  his  lantern  around  his  head, 
giving  a  signal  which  Bowles  called  a  ''highball*'  or  ''back 
up  sign/'  calling  out  at  the  same  time  substantially:  "Go 


Digitized  by  VjOOQ IC 


Feb.  1919.]     Neidlein  v.  Southern  Pacific  Co.  67 

ahead,  Billy,  with  your  work.  He  ain't  ready."  Bowles  tes- 
tified that  in  the  giving  of  this  signal  the  lantern  of  deceased 
was  extinguished.  This  was  the  last  that  Bowles  saw  of  de- 
ceased till  after  the  accident.  Bowles  then  gave  his  own  en- 
gineer a  "back  up  signal,"  and  they  backed  down  and  kicked 
one  car  down  the  lead,  and  then  lined  the  switch  for  track  2, 
and  kicked  one  of  the  cars  for  train  223  down  that  track. 
Another  car  was  kicked  down  the  lead,  and  another  about  to 
be  kicked  down  track  2  for  train  223  when  Bowles  was  noti- 
fied of  the  accident.  It  appears  that  after  deceased  gave  his 
signal  to  Bowles  and  his  light  was  extinguished,  he  had  walked 
over  track  3  to  track  2  and  the  cars  thereon,  had  gone  up  to 
the  westerly  end  of  those  cars,  and  half  crossing  this  track 
had  stopped  at  the  center  of  the  track  at  the  coupling  of  the 
most  westerly  car,  and  facing  easterly,  away  from  the  work 
that  was  then  going  on  in  the  yard,  rested  his  lantern  on  the 
coupling  and  attempted  to  light  it.  He  was  here  seen  thus  en- 
gaged by  one  Ensbury,  a  foreman  of  car  inspectors,  who,  look- 
ing over  the  cars  on  track  2,  and  crossing  the  track  to  see  that 
the  cutting  lever  of  the  end  car  was  in  proper  shape  and  then 
to  go  down  the  other  side  of  the  cars,  saw  him  there.  He 
asked  deceased  to  lift  his  lantern  so  that  he  could  try  the  lever, 
which  deceased  did,  and  he  tried  it.  He  said  to  deceased, 
**You  are  in  a  hell  of  a  place.  Kid,"  to  which  deceased  did  not 
respond.  He  then  walked  down  the  other  side  of  the  cars  a 
very  short  distance  when  he  heard  the  impact  of  the  car  kicked 
down  track  2  against  the  partially  made  up  train  standing 
thereon,  and  a  cry  from  deceased.  Apparently  when  the 
kicked-in  car  came  in  contact  with  the  cars  on  track  2,  de- 
ceased was  still  in  the  position  in  which  Ensbury  had  left  him, 
and  was  so  injured  by  being  crushed  between  the  two  cars  that 
he  died  very  shortly  thereafter.  The  car  was  kicked  in  on 
track  2  very  gently,  traveling  with  very  little  noise  only  a 
mile  or  two  an  hour,  and  only  a  car-length  or  so  after  being 
cut  oflE  from  the  engine,  there  being  only  about  two  car-lengths 
in  the  clear  on  track  2  west  of  the  westerly  end  of  the  par- 
tially made  up  train.  There  was  no  light  on  the  car  so  kicked 
in  and  no  attendant.  The  work  was  being  done  in  accord  with 
the  usual  custom  and  practice  obtaining  in  the  yard. 

[2]  So  far  as  we  can  see,  after  a  most  thorough  consid- 
eration of  the  evidence,  there  was  absolutely  nothing  to  indi- 
cate that  either  Bowles  or  any  of  the  switching  crew  had  the 
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slightest  reason  to  believe  or  even  suspect  that  any  special  care 
in  the  matter  of  the  work  was  essential  to  the  protection  of 
deceased,  or  that  he  was  at  any  time  in  or  likely  to  be  in  a 
position  of  danger  with  relation  to  the  work  that  the  crew  was 
about  to  do.  That  Bowles  knew  that  the  light  of  the  lantern 
carried  by  deceased  had  been  extinguished  has  no  significance 
in  this  connection.  Bowles,  of  course,  knew  that  deceased  was 
somewhere  in  the  yard  without  a  light  in  his  hands,  and  we 
may  assume  that  he  knew  that  some  time  after  having  given 
him  the  signal  to  proceed  with  his  work  deceased  would  cross 
track  2  on  his  way  northerly  to  get  back  to  the  main-line  tracks 
and  his  switchman's  shanty  on  the  northerly  side  thereof.  But 
he  also  knew  that  deceased  was  thoroughly  familiar  with  the 
location  of  the  tracks  in  the  yard  and  with  the  manner  of 
doing  the  work  of  switching  and  making  up  trains  therein, 
and  that  he  knew  that  part  of  the  work  that  was  about  to  be 
proceeded  with  in  accord  with  his  own  signal  and  direction 
was  the  completion  of  the  mftking  up  of  the  train  on  track  2, 
and  he  was  entirely  justified  in  relying  on  the  presumption 
that  deceased,  who  had  no  further  duty  to  perform  with  ref- 
erence to  that  work,  would  take  all  reasonable  precautions  to 
insure  his  own  safety  by  keeping  out  of  the  way  of  the  cars 
about  to  be  moved.  (See  Casey  v.  Boston  &  M.  R,  R.,  231 
Mass.  529,  [121  N.  E.  403] ;  Aerkfetz  v.  Hmiphreys,  145  U.  S. 
418,  [36  L.  Ed.  758,  12  Sup.  Ct.  Rep.  835].)  Wliile  there^is 
testimony  to  the  effect  generally  that  it  was  **dark"  in  the 
yard,  there  is  nothing  substantial  enough  to  justify  the  infer- 
ence that  if  deceased  had  observed,  he  would  not  have  been 
able  to  detect  the  actual  approach  of  the  car  in  ample  time  to 
have  avoided  it.  There  was  nothing  in  the  circumstances  to 
even  suggest  to  Bowles  that  there  could  be  any  danger  to  de- 
ceased in  his  proceeding  with  his  work  in  the  ordinary  way. 
The  possibility  that  deceased  would  stand  on  track  2  with  his 
back  to  the  work,  or  even  attempt  to  cross  the  track  where  he 
did  without  any  attempt  whatever  to  ascertain  whether  a  car 
was  approaching,  would  not  reasonably  occur  to  him.  Upon 
this  point  the  evidence  appears  to  us  to  be  such  that  there 
could  not  be  any  reasonable  difference  of  opinion. 

[3]  Nor  can  we  see  that  there  is  any  reasonable  basis  in 
the  evidence  for  a  conclusion  that  there  was  any  negligent 
omission  on  the  pait  of  the  company  with  relation  to  de- 
ceased.   Learned  counsel  for  appellant  devotes  himself  almost 
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entirely  to  a  discufivsion  of  the  claim  that  in  view  of  the  fact 
that  the  lantern  of  deceased  had  been  extin^ished,  Bowles 
was  negligent  in  not  taking  unusual  and  special  precautions 
to  avoid  any  possible  injury  to  him.  We  are  entirely  at  a  loss 
to  see  in  the  evidence  any  fair  warrant  for  an  inference  that 
with  relation  to  the  class  of  employees  to  which  deceased  be- 
longed, switch-tenders,  etc.,  in  railroad  yards,  there  was  any 
negligence  on  the  part  of  the  company  in  the  usual  manner  of 
the  doing  of  the  work  in  this  yard,  which  manner  apparently 
was  followed  in  this  case.  So  far  as  we  can  see,  the  cars  were 
so  moved  that,  to  use  the  language  of  Aerkfetz  v.  Humphreys 
et  aL,  supra,  **any  ordinary  attention  on  the  part  of  the"  em- 
ployee '*to  that  which  he  knew  was  a  part  Of  the  constant  busi- 
ness of  the  yard  would  have  made  him  aware  of  the  approach 
of  the  cars,  and  enabled  him  to"  avoid  them.  With  relation 
to  such  employees  the  very  nature  of  the  business  is  such  that 
the  obligation  of  the  employer  must  necessarily  be  measured 
in  the  light  of  the  obligation  of  the  employee  to  use  at  least 
ordinary  care  to  avoid  injury  in  his  dangerous  work.  That  is 
to  say,  the  employer  is  **not  bound  to  assume  that  any  em- 
ployee, familiar  with  the  manner  of  doing  business,  would  be 
^  wholly  indifferent  to  the  going  and  coming  of  the  cars." 
{Aerkfetz  v.  Humphreys  et  al.,  supra,)  Wherein  defendant 
may  reasonably  be  said  to  have  failed  in  the  duties  to  such  em- 
ployees with  relation  to  this  yard  and  the  manner  of  doing 
work  therein,  we  are  unable  to  perceive  from  the  evidence. 
(See  Aerkfetz  v.  Humphreys  et  al.,  supra;  Crowe  v.  New  York 
G.  cfe  H.  R,  Co.,  70  Hun,  37,  [23  N.  Y.  Supp.  1100] ;  Connelley 
V.  Pennsylvania  R.  Co.,  228  Fed.  322,  [142  C.  C.  A.  614] ; 
Travis  v.  Kansas  City  So.  Ry.,  121  La.  886,  [46  South.  909].) 
The  point  specially  made  in  the  brief  of  learned  counsel  is  that 
the  company  had  not  made  any  rule  "as  to  what  should  be 
done  in  the  event  that  a  switch-tender  or  switchman's  light 
should  become  extinguished."  The  record  is  not  clear  as  to 
whether  or  not  this  is  true,  but  assuming  it  to  be  so,  we  can- 
not see  how,  in  so  far  as  the  protection  of  switchmen  or  switcli- 
tenders  is  concerned,  any  rule  could  reasonably  have  been  con- 
sidered necessary. 

It  seems  to  us  very  clear  that  the  sole  cause  of  the  deplor- 
able accident  was  the  negligence  of  the  deceased,  and  that  in 
no  respect  was  there  any  negligence  on  the  part  of  any  officer, 
agent,  or  employee  of  defendant  contributing  thereto.    It  fol- 
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lows  that  the  learned  judge  of  the  trial  court  properly  granted 
the  motion  for  nonsuit. 

[4]  Complaint  is  made  that  the  car  inspector,  Ensbury, 
was  improperly  allowed  to  testify  as  to  a  rule  or  practice  as 
to  employees  in  the  yard  looking  out  for  themselves.  The 
substance  of  his  testimony  was  that,  according  to  his  under- 
standing of  the  custom  in  the  yard,  everybody  was  supposed 
to  use  care  to  avoid  being  injured.  We  are  at  a  loss  to  see 
anything  of  a  prejudicial  nature  in  the  evidence. 

[5]  Evidence  as  to  the  usual  practice  and  custom  in  the 
moving  of  cars  and  making  up  trains  in  the  yards  was  un- 
doubtedly admissible,  not,  as  was  suggested  by  counsel  for 
plaintiff  in  his  objection  and  expressly  recognized  by  the  trial 
judge,  that  a  negligent  course  of  conduct  would  be  any  the  less 
negligent  simply  because  long  continued  without  mishap,  but 
as  illustrative  of  the  known  knowledge  of  deceased  in  consid- 
ering the  claim  of  plaintiff  as  to  any  special  negligence  on  the 
part  of  Bowles  arising  irom  knowledge  of  a  dangerous  situa- 
tion on  the' part  of  deceased,  and  also  in  considering  questions 
of  contributory  negligence  which  was  available  to  defendant 
in  diminution  of  damages. 

The  judgment  is  aflSrmed, 

Sloss,  J.,  Melvin,  J.,  Victor  E.  Shaw,  3".,  pro  tern,,  and  Rich- 
ards, J.,  pro  tern.,  concurred. 

WILBUR  J. — I  dissent.  It  does  not  seem  to  me  that  it  can 
be  said  that  as  a  matter  of  law  the  defendant  was  guilty  of  no 
negligence,  and,  unless  it  can  be  so  said  as  a  matter  of  law, 
the  question  of  negligence  should  have  been  submitted  to  the 
jury,  who  were  charged  with  the  responsibility  of  determining 
what  constitutes  ordinary  care.  No  one  would  doubt  that  to 
kick  an  unlighted  car  across  a  public  highway  when  it  was  so 
dark  that  the  car  could  not  be  readily  seen,  the  car  moving  so 
slowly  and  so  silently  that  it  could  not  be  heard,  would  con- 
stitute negligence.  Whether  or  not  the  moving  of  a  car  under 
similar  conditions  in  a  yard  where  workmen  had  a  right  to  be 
and  were  expected  to  be,  in  view  of  the  deadly  results  of  a  col- 
lision with  such  a  moving  car,  seems  to  me  to  be  a  question  to 
be  determined  by  the  jury  by  applying  the  standard  of  ordi- 
nary prudence.  While  it  is  true  that  the  engineer  had  a  right 
to  rely  upon  the  deceased  taking  reasonaUe  precautions  to 
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insure  his  own  safety,  that  did  not  justify  him  or  the  defend- 
ants in  omitting  that  degree  of  care  required  by  ordinary  pru- 
dence.    (Scoti  V.  San  Bernardino  Valley  Traction  Co.,  152 
Cal.  604,  [93Pac.  677].) 
I  think  the  judgment  of  nonsiiit  should  be  reversed. 

Eehearing  denied. 

Shaw,  J.,  Melvin,  J.,  Lennon,  3".,  and  Angellotti,  C.  J.,  con- 
curred in  order  denying  rehearing. 


[8.  P.  No.  8087.  In  Bank.— February  27,  1919.] 

ED.HERTWECK  et  al.,  Respondents,  v.  JOSEPH  FEARON 
et  al.,  Appellants. 

[1]  Judgment— Lien — Cbeatuee  of  Statute. — The  lien  of  a  judgment 
is  purely  the  creature  of  the  statute,  no  such  lien  having  existed  at 
common  law. 

[2]  Id. — ^Docketed  Judoicent— Lien  on  ArrEa-AcguiRED  Property — 
Date  of  Acquisition.— Under  section  671  of  the  Code  of  Orvil  Pro- 
cedure, a  docketed  judgment  cannot  "become  a  lien"  on  after- 
acquired  property  of  the  judgment  debtor  until  the  property  is 
actually  acquired  by  him. 

[3]  Id. — aliens  on  After-acquired  Property  —  Equality  of  Bank. — 
Under  section  671  of  the  Code  of  Civil  Procedure,  there  is  no 
priority  as  between  liens  created  by  the  docketing  of  judgments  on 
real  property  of  the  judgment  debtor  acquired  after  such  docket- 
ings,  in  so  far  as  the  order  in  point  of  time  of  such  docketings 
is  concerned,  since  the  liens  simultaneously  attach  upon  the  acquisi- 
tion of  the  property. 

[4]  Id. — ^Different  Judgments  —  EQual  Liens  —  How  Superiority 
ACQUiSED — First  Issuance  and  Levy  of  Execution. — Where  there 
are  different  judgments  which  are  equally  Uens  upon  the  lands  of 
the  judgment  debtor,  the  judgment  creditor  who  first  has  issued 
and  levied  an  execution  thereby  obtains  a  lien  which  is  superior 
to  that  of  the  other  judgments  upon  which  executions  have  been 
subsequently  issued,  and  the  first  execution  so  far  subordinates  the 
lien  of  the  other  judgments  that  the  owners  of  them  may  redeem 
from  the  sale  upon  the  first  execution. 

APPE All  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.     Geo.  B.  Church,  Judge.    AflBrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  H.  H.  Hart  for  Appellants. 

G.  L.  Aynesworth  and  S.  L.  Strother  for  Respondents 

ANGELIiOTTI,  C.  J.— This  is  an  action  to  enjoin  the  sale 
of  certain  land  in  Fresno  County  under  a  writ  of  execution 
issued  upon  a  judgment  of  the  superior  court  of  Fresno 
County  in  favor  of  defendant  Fearon  against  one  Rauer  for 
$513.25.  The  plaintiflEs  were  the  purchasers  of  said  land  at  a 
sale  thereof  under  execution  issued  upon  a  judgment  of  the 
superior  court  of  Fresno  County  in  favor  of  one  Webb  against 
said  Rauer  for  $15.90,  and  the  time  for  redemption  from  said 
sale  having  expired,  they  had  received  the  sheriff's  deed  to 
said  land  before  any  levy  was  made  on  the  land  under  the 
Fearon  judgment  execution.  Plaintiffs  had  judgment  herein, 
and  defendants  appeal  therefrom. 

The  Fearon  judgment  was  the  prior  judgment.  It  was 
given  and  docketed  against  Rauer  on  March  13,  1912.  The 
Webb  judgment  was  given  and  docketed  against  Rauer  on 
June  10,  1912.  Rauer  had  no  interest  in  the  land  here  in- 
volved prior  to  October  22,  1912,  on  which  date  he  became  the 
owner  thereof.  This,  it  will  be  observed,  was  some  months 
after  the  recovery  and  docketing  of  both  judgments.  There- 
after a  writ  of  execution  under  the  Webb  judgment  was  issued 
and  levied  upon  the  land,  and  a  sale  had,  and,,  no  redemption 
having  been  had,  the  plaintiffs ,  received  their  sheriff's  deed 
January  20,  1914.  Thereafter,  viz.,  on  May  10, 1915,  the  writ 
of  execution  was  issued  on  the  Fearon  judgment  and  levied  on 
the  land. 

The  principal  question  presented  is  whether  as  to  this  after- 
acquired  land  the  lien  of  the  prior  judgment,  given  by  section 
671  of  the  Code  of  Civil  Procedure,  was  the  prior  and  para- 
mount lien.  If  it  was,  of  course  the  sale  of  the  land  under 
the  junior  judgment  execution  was  made  subject  to  the  prior 
judgment  lien,  and  such  prior  lien  could  be  enforced  by  exe- 
cution, levy,  and  sale  without  regard  to  the  sale  under  the 
junior  judgment.  But  if  it  was  not  the  prior  lien  as  to  this 
land,  it  seems  manifest  to  us  that  the  purchasers  at  the  sale 
acquired  the  land  free  of  the  lien. 


Digitized  by  VjOOQ IC 


Feb.  1919.]  Hertweck  v.  Fearon.  73 

[1]     It  being  true,  as  was  said  in'  Boggs  v.  Dunn,  160  Cal. 
283,  [116  Pa<3.  743],  that  **the  lien  of  a  judgipent  is  purely 
the  creature  of  the  statute,  no  such  lien  having  existed  at  com- 
mon law,"  the  question  presented  must  be  detennined  by  as- 
certaining the  meaning  of  section  671  of  the  Code  of  Civil 
Procedure,  the  statutory  provision  covering  this  matter.    That 
section,  after  providing  for  the  docketing  of  the  judgment  by 
the  clerk,  is  as  follows:  **And  from  the  time  the  judgment  is 
docketed  it  becomes  a  lien  upon  all  the  real  property  of  the 
judgment  debtor  not  exempt  from  execution  in  the  county, 
owned  by  him  at  the  time,  or  which  he  may  afterward  acquire, 
until  the  lien  ceases.    The  lien  continues  for  five  years"  un- 
less enforcement  of  the  judgment  be  stayed  on  appeal  by  a 
sufficient  undertaking,  in  which  event  it  ceases.    This  section 
is  in  all  material  respects  substantially  the  same  as  it  was 
when  originally  enacted  in  1851  as  section  204  of  the  old  Prac- 
tice Act,  the  only  changes  being  the  substitution  of  the  word 
** becomes"  for  ** shall  become,"  as  it  originally  was,  and  the 
substitution  of  the  word  '* ceases"  for  the  word  '* expires." 
Of  course,  under  this  provision  both  judgments  became  liens 
upon  this  property  acquired  by  the  judgment  debtor  after 
their  docketing.     [2]     Manifestly,  however,  neither  judgment 
could  become  a  lien  upon  such  property  until  it  became  the 
property  of  the  judgment  debtor.     It  was  the  single  act  of 
acquisition  of  the  property  by  the  judgment  debtor  that  caused 
both  docketed  judgments  to  become  liens  thereon,  and  in  the 
^ery  nature  of  things  there  could  be  no  priority  in  point  of 
time  between  them  in  so  far  as  the  creation  and  inception  of 
the  liens  are  concerned.     The  two  liens  on  this  property  were 
simultaneously  created,  and,  unless  there  can  be  found  in  sec- 
tion 671  of  the  Code  of  Civil  Procedure  an  intention  to  make 
the  liens  of  docketed  judgments  on  after-acquired  property  of 
the  judgment  debtor  rank  according  to  the  order  of  the  re- 
spective docketings,  it  cannot  be  held  that  one  has  any  prior- 
ity over  another.    We  can  see  no  such  intention  expressed  in 
our  statute.    The  claim  is  that  this  intention  is  to  be  found 
in  the  words  *'and  from  the  time  the  judgment  is  docketed  it 
becomes  a  lien,"  etc.,  but  certainly  if  such  was  the  intent  as 
to  after-acquired  property,  it  was  a  very  poor  way  in  which  to 
express  it.    "We  have  already  noted  that  the  docketed  judg- 
ment cannot  ''become  a  lien"  on*  after-acquired  property  of 
the  judgment  debtor  until  the  property  is  actually  acquired 
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by  him.  If  it  had  been  intended  to  provide  for  any  priority 
as  between  judgment  liens  on  after-acquired  property,  actu- 
ally created  at  the  same  moment,  based  on  the  dates  of  dock- 
eting of  the  judgments,  it  would  have  been  a  simple  matter  to 
make  that  intention  dear  in  apt  words.  Provisions  in  all  sub- 
stantial respects  similar  to  those  of  section  671  of  the  Code  of 
Civil  Procedure  have  been  considered  by  the  courts  of  many 
other  states,  and  the  overwhelming  weight  of  authority  is  to 
the  effect  that  under  such  provisions  there  is  no  priority  as 
between  such  liens  on  after-acquired  property  as  are  here  in- 
volved— that  they  become  liens  at  the  same  instant  upon  the 
after-acquired  property,  viz.,  at  the  instant  there  is  a  title  to 
attach  to,  and  do  not  relate  back  to  the  original  judgment, 
and  that  neither  has  any  priority  over  the  other.  (See  par- 
ticularly In  re  Hazard's  Estate,  73  Hun,  22,  [25  N.  Y.  Supp. 
928] ;  affirmed  on  opinion  of  supreme  court,  141  N.  Y.  586, 
[36  N.  E.  739] ;  Moore  v.  Jordan,  117  N.  C.  86,  [53  Am.  St. 
Rep.  576,  579n,  42  L.  R.  A.  209  note,  23  S.  E.  259] ;  Kistersan 
'  V.  Tate,  94  Iowa,  665,  [58  Am.  St.  Rep.  419,  63  N.  W.  350] ; 
Ware  v.  Delahaye,  95  Iowa,  667,  [64  N.  W.  640] ;  2  Freeman 
on  Judgments,  sec.  368;  1  Black  on  Judgments,  sec.  460*;  5 
Ruling  Case  Law,  sec.  262,  p.  802;  23  Cyc.  1381.)  Mr.  Free- 
man says  that  'Hhis  construction  seems  to  be  of  undisputed 
correctness,  and  to  be  adopted  wherever  the  question  has 
arisen,  except  in  Oregon."  (Freeman  on  Judgments,  sec. 
368.)  The  Oregon  case  referred  to  is  that  of  Creighton  v. 
Leeds,  9  Or.  215,  and  the  statute  there  involved  was  similar 
to  our  own.  The  question  was  there  learnedly  and  exhaus- 
tively considered,  but  we  find  ourselves  unable  to  assent  to 
the  conclusion  reached  therein.  We  are  of  the  opinion  that 
the  words  **and  from  the  time  the  judgment  is  docketed," 
etc.,  on  which  so  much  reliance  is  placed,  can  reasonably  be 
taken  as  meaning  in  the  connection  in  which  they  are  used  no 
more  with  regard  to  after-acquired  property  than  that  from 
such  time  the  judgment  becomes  a  lien  at  the  instant  there  is 
a  title  to  attach  to. 

[8]  It  follows  from  what  we  have  said  that  the  judgment 
liens  here  involved  were  equal,  neither  party  having  priority 
over  the  other. 

The  necessary  consequence  of  this  conclusion,  it  appears  to 
us,  is  that  the  purchaser  at* the  sale  under  the  execution  issued 
on  the  Webb  judgment  took  a  title  free  of  all  claim  based  on 
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the  Fearon  judgment  lien.  [4]  The  sittiation  in  this  regard 
was  well  expressed  in  Elston  v.  Castor,  101  Ind.  426,  [51  Am. 
Rep.  754],  where  the  court  said:  **The  result  of  all  these 
authorities  ...  is  that  where  there  are  different  judgments 
which  are  equally  liens  upon  the  lands  of  the  judgment  debtor, 
the  judgment  creditor  who  first  has  issued  and  levied  an  exe- 
cution thereby  obtains  a  lien  which  is  superior  to  that  of  the 
other  judgments  upon  which  executions  have  been  subse- 
quently issued.  .  .  .  The  result  of  this  is  that  the  first  execu- 
tion so  far  subordinates  the  lien  of  the  other  judgments  that 
the  owners  of  them  may  redeem  from  the  sale  upon  the  first 
execution,  under  the  statute  which  provides  that  junior  judg- 
ment creditors  may  redeem.  .  .  .  This  does  not  conflict  with 
the  rulings  that  a  judgment  lien  which  is  superior  by  seniority 
cannot  be  overthrown  by  a  junior  judgment  lien.  There  the 
preference  is  completed  by  the  seniority.  Here  there  is  no 
seniority,  and  the  preference  is  brought  about  by  the  superior 
diligence  in  following  up  the  steps  of  the  law,  and,  in  a  sense, 
appropriating  the  property  by  the  levy  of  an  execution." 
(See,  also,  Freeman  on  Judgments,  sec.  374.) 

No  question  as  to  any  possible  right  of  Fearon  to  share  with 
Webb  in  the  proceeds  of  the  sale  upon  the  execution  on  the 
Webb  judgment  is  material  in  this  action,  and  therefore  any 
such  question  need  not  be  here  discussed. 

Plaintiffs  being  by  virtue  of  their  purchase  and  deed  the 
owners  of  this  land  free  of  all  claicis  based  on  the  Fearon 
judgment  were  entitled  to  the  relief  sought  by  them. 

The  judgment  is  aflBrmed. 

Shaw,  J.,  Wilbur,  J.,  Lennon,  J.,  Sloss,  J.,  Melvin,  J.,  and 
Lawlor,  J.,  concurred. 
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[S.  F.  No.  7984.    In  Bank.— February  28,  1919.] 

MARY  B.  CLARKE,  Respondent,  v.  NEW  AMSTERDAM 
CASUALTY  COMPANY  (a  Corporation),  Appellant. 

[1]  Accident  Insurance — Death  op  Insured  prom  Disease — Policy 
— Essential  to  Recovery. — Under  a  policy  of  accident  insurance 
providing  for  payment  for  loes  of  life  from  bodily  injuries,  which  in- 
dependently of  all  other  causes  are  eflPected  solely  and  exclusively  by 
accidental  means,  and  providing  that  the  company  shall  not  be  liable 
for  any  loss  caused  or  contributed  to  by  illness  or  disease,  if  disease 
plajrs  a  part  m  the  death  of  the  insured  after  an  accident,  it  is  essen- 
tial to  recovery  that  such  disease  was  due  to  the  accident. 

[2]  Id. — Death  from  Heart  Disease  —  Recovery.  —  Under  such  a 
policy,  if  the  death  of  the  insured  v?as  in  part  caused  by  heart 
disease,  and  such  disease  was  not  in  fact  caused  by  the  accident, 
there  could  be  no  recovery. 

[3]  Id. — Proximate  Cause  op  Death — Suppicdency  of  Evidence. — In 
an  action  to  recover  on  such  a  policy,  where  it  appeared  that  the 
insured  was  struck  by  an  automobile  and  suffered  a  severe  con- 
cussion of  the  brain,  and  that  heart  disease  and  appendicitis 
developed,  from  the  former  of  which  he  died,  a  finding  that  the 
proximate  cause  of  death  was  concussion  of  the  brain  is  sufficiently 
sustained. 

[4]  Id. — Existenob  of  Unknown  Oondittons — ^Fouoy  not  Nullified. 
The  existence  of  unknown  conditions  tending  to  shorten  the  life 
of  the  insured  does  not  nullify  a  policy. 

[6]  Id. — Cause  of  Death — Question  for  Jury. — The  cause  of  death 
is  a  question  for  the  jury,  and  where  there  is  sufficient  testimony 
in  the  record  to  support  the  conclusion  reached  by  the  jury,  the 
verdict  and  judgment  based  thereon  will  not  be  disturbed. 

[6]  Id. — Judgment — Evidence — Appeal. — Where  real  and  substantial 
evidence  in  a  case  supports  a  verdict,  the  judgment  will  not  be  set 
aside  on  the  ground  that  it  was  not  justified  by  the  proofs. 

[7]  Id. — CoNSTTiucTiON  OF  Doubtful  Provisions  of  Contract — In- 
struction.— ^In  an  action  on  such  a  policy,  an  instruction  that  the 
jury  might,  in  case  of  doubt  in  respect  to  the  application,  excep- 
tions to,  or  limitations  to  liability,  adopt  the  construction  most 
favorable  to  the  plaintiff,  was  not  erroneous,  as  thereby  giving  the 
jury  \o  understand  that  if  they  were  in  doubt  regarding  what  deci- 
sion to  render  in  the  case,  they  should  find  a  verdict  for  the  plain- 
tiff, the  court  elsewhere  charging  that  plaintiff  must  establish  her 
case  by  a  preponderance  of  the  evidencOk  ^ 
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[8]  Id. — Proximate  Cause  of  Death — Belief  from  Facts — ^Instruc- 
tion.— In  such'  action,  an  instruction  that  if  the  jurj  found  "or 
believed"  certain  factlB,  as  to  the  proximate  cause  of  death,  a  ver- 
dict for  the  plaintiff  would  be  justified,  was  not  erroneous. 

[9]  Id. — ^Defeat  of  Claim  —  Death  prom  Independent  Cause  —  In- 
smucnoN.-^In  such  action,  an  instruction  that  in  order  to  defeat 
the  claim,  the  diseased  condition  of  the  heart  or  appendix  must 
have  existed  in  the  body  of  the  insured  at  the  time  of  the  accident, 
was  not  misleading,  where  the  instruction  occurred  in  the  course  of 
A  long  instruction  to  the  effect  that  if  the  diseased  condition  exist- 
ing at  the  time  of  the  operation  or  autopsy  was  not  concurrent  with 
the  injury,  or  existing  prior  thereto,  and  was  a  natural  result  of 
the  injury,  and  that  the  resulting  death  was  solely  due  to  the  bodily 
injuries,  and  not  to  any  independent  cause,  the  verdict  must  be  for 
the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    P.  B.  Gosbey,  Judge.    Aflirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lilienthal,  McKinstry  &  Raymond,  B.  A.  Herrington,  H.  G. 
Hill  and  Redman  &  Alexander  for  Appellant. 

H.  A.  Blanchard  for  Respondent. 

Gavin  McNab,  Nat  Schmulowitz,  and  Holland,  Rutledge  ft 
Lashly,  AnUd  Curiae. 

ME'LVIN,  J. — ^Defendant  appeals  from  a  judgment  in  favor 
of  plaintiff  after  a  trial  by  jury.  Plaintiff,  who  is  the  widow 
of  James  T.  Clarke,  deceased,  sued  as  beneficiary  named  in  an 
accident  policy  issued  to  her  husband. 

The  policy  in  question  provided  for  the  payment  to  plain- 
tiff of  seven  thousand  five  hundred  dollars  for  **loss  of  life 
.  .  .  from  bodily  injuries,  .  .  .  which  independently  of  all 
other  causes  are  effected  solely  and  exclusively  by  accidental 
means,  .  .  .  Nor  shall  the  company  be  liable  for  any  loss 
caused  or  contributed  to  by  illness  or  disease." 

Mr.  Clarke  was  struck  by  an  automobile  while  he  was  cross- 
ing a  street  in  San  Jose,  was  knocked  to  the  pavement  and 
suffered  a  severe  concussion  of  the  brain.  The  date  of  the 
accident  was  December  10,  1914.  Mr.  Clarke  was  confined  to 
his  bed,  I  either  in  the  hospital  or  at  home,  for  a  little  more 
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than  a  week.  After  that  he  was  up  for  a  few  hours  each  day 
and  later  wa«  able  to  go  into  his  garden  and  even  to  take  walks 
of  several  blocks.  On  the  Sunday  before  he  died  he  com- 
plained of  a  pain  in  his  side  and  on  the  following  Wednesday, 
January  13,  1915,  an  operation  was  performed  upon  him  and 
the  appendix  was  removed.  It  was  one  of  those  not  infre- 
quent cases  in  which  nature  had  walled  off  and  localized  the 
pus  and  there  was  no  apparently  serious  general  infection. 
On  January  16,  1915,  Mr.  Clarke  died,  the  immediate  cause 
of  his  death  being-  acute  myocarditis,  a  disease  of  the  heart. 
Prior  to  the  accident  he  had  been  a  man  of  robust  health  and 
had  exhibited  no  symptoms  either  of  heart  disease  or  of  appen- 
dicitis. Immediately  after  the  accident  Dr.  Van  Dalsem  el- 
amined  him,  using  a  stethoscope,  but  found  no  indication  of 
heart  trouble,  but  just  before  the  operation  a  slight  heart  mur- 
mur became  evident.  This  indicated  a  leak  of  the  tricuspid 
valve.  The  autopsy  revealed  a  heart  of  more  than  normal 
size.  The  valves  were  thickened  and  covered  with  a  calcareous 
deposit  which,  according  to  the  experts,  would  account  for  the 
murmur  noticed  just  before  the  operation. 

There  was  testimony  to  the  effect  that  Mr.  Clarke  was  strudc 
across  the  stomach  by  the  fender  of  the  automobile  and  was 
thrown  so  that  his  head  struck  the  pavement.  There  was  upon 
his  head  when  he  was  first  examined  by  Dr.  Van  Dalsem  a 
contusion  two  and  one-half  or  three  inches  in  ditimeter. 
There  waa  a  concussion  of  the  brain  which  caused  unconscious- 
ness for  five  or  six  hours,  and  for  several  days  thereafter  he 
was  so  disturbed  mentally  that  he  was  unable  to  understand 
his  surroundings  or  his  condition. 

[1]  The  court  instructed  the  jury  that  if  disease  plays  a 
part  in  the  death  of  an  assured  person  after  an  accident,  it 
is  essential  to  recovery  that  such  disease  was  due  to  the  acci- 
dent. {New  Amsterdam  Casiwliy  Co,  v.  Shields,  155  Fed.  54, 
[85  C.  C.  A.  122].)  The  jurors  were  also  given  the  following 
instructions : 

[2]  "Under  the  terms  of  this  policy  plaintiff  cannot  re- 
cover for  the  death  of  James  T.  Clarke,  unless  that  death  was 
caused  by  accidental  means,  and  solely  and  exclusively  by  such 
means,  independently  of  other  causes.  ...  If  you  shall  find 
that  the  death  was  caused  in  part  by  the  heart  disease,  and 
that  this  heart  disease  was  not  in  fact  caused  by  this  accident, 
your  verdict  must  be  for  the  defendant.  ...  If  you  shall  be 
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in  doubt  whether  this  accident  caused  either  appendicitis  or 
the  heart  disease  your  verdict  must  be  for  the  defendant." 

These  instruction?  substantially  stated  the  rule  governing 
such  cases,  and,  therefore,  the  problem  before  us  is  whether 
or  not  there  is  substantial  evidence  to  support  the  verdict  in 
view  of  the  court's  charge. 

It  appears  from  abundant  and  uncontradicted  testimony 
that  Mr.  Clarke  was  a  man  of  extraordinary  health  and  bodily 
vigor  for  a  man  of  his  years.  Just  before  the  operation  a 
slight  leak  of  the  tricuspid  valve  was  discovered,  but,  accord- 
ing to  the  testimony  of  his  physician,  the  heart  was  then  func- 
tionally normal  and  was  propelling  the  blood  throughout  the 
body.  The  autopsy  revealed  no  abnormal  condition  of  the 
lungs  or  liver  indicative  of  any  chronic  heart  condition.  Dr. 
Van  Dalsem  testified,  regarding  the  myocarditis,  as  follows: 
''In  my  opinion  this  acute  myocarditis  was  due  to  the  appen- 
dicial  abscess  aided  by  the  lowered  resistance  caused  by  the 
concussion  of  the  brain.  That  is  the  way  of  poisons  gathered 
up  from  the  appendicial  abscess  and  carried  through  the 
heart."  Regarding  the  infection  resulting  in  the  appendi- 
citis, one  of  the  physicians,  Dr.  Blanchard,  testified  that  in  his 
opinion  the  accident  so  lowered  Mr.  Clarke's  vitality  and  put 
him  in  such  a  physical  condition,  with  reference  to  resistance, 
that  he  became  a  prey  to  the  malady  to  which  otherwise  he 
would  have  been  immune — ^that  the  appendix  woidd  not  have 
been  infected  from  the-  bacilli  in  the  larger  intestine  had  it 
not  been  for  the  accident.  [8]  There  was  other  evidence  re- 
garding these  matters,  but  the  above  synopsis  sufficiently  illus- 
trates the  theory  of  respondent,  and  the  substantial  support 
to  that  theory  upon  which  the  jury  was  justified,  in  our  opin- 
ion, in  reaching  the  conclusion  that  the  concussion  of  the 
brain,  due  to  the  accident,  was  the  proximate  cause  of  Mr. 
Clarke's  death. 

Qreat  stress  is  laid  by  defendant's  counsel  upon  the  fact 
that  at  the  post-mortem  examination  the  heart  showed  lime 
deposits.  One  of  the  defendant's  expert  witnesses,  a  physi- 
cian, testified  that  "the  lime  deposits  in  the  heart  were  due 
to  arterial  sclerosis,  which  is  frequently  due  to  old  age."  But 
there  was  no  showing  that  this  condition  was  pathological  or 
that  it  was  even  unusual  in  a  man  of  the  age  of  the  assured. 
Naturally,  a  man  of  sixty  or  more  would  have  less  power  to 
resist  evil  consequences  resulting  from  an  accident  than  a 
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younger  person  would  possess,  but  an  insurer  accepting  as 
premiums  the  money  of  a  client  of  advanced  years  may  not 
complain  of  that  fact.  [4]  It  Jia«  been  held  that  the  exist- 
ence of  unknown  conditions  tending  to  shorten  the  life  of 
the  assured  does  not  nullify  a  policy.  {Stanyan  v.  Security 
Mutual  Life  In^.  Co.,  91  Vt.  83,  [L.  B.  A.  1917C,  350,  99  Atl. 
417] ;  Freeman  v.  Mercantile  Mutual  Ace,  Assn.^  156  Mass. 
351,  [17  L.  R.  A.  753,  30  N.  E.  1013].)  It  may  be  conceded 
that  morbid  conditions  induced  by  bodily  injury  may  be  more 
readily  caused  and  more  deadly  in  result  when  the  victim  is  an 
aged  person  than  in  the  case  of  a  healthy  youth,  but  that  con- 
cession would  not  excuse  the  insurer  of  the  maturer  indi- 
vidual. If  the  accidental  injury  produces  morbid  change  in 
the  exercise  of  vital  functions,  which  in  turn  results  in  death, 
the  injury  and  not  the  morbid  change  is  held  to  be  the  cause 
of  death.  (Word  v.  Aetna  Life  Ins.  Co.,  82  Neb.  499,  [118 
N.  W.  70] ;  New  Amsterdam  Casualty  Co.  v.  Shields,  155  Fed. 
54,  [85  C.  C.  A.  122] ;  Ltidwig  v.  Preferred  Accident  Ins.  Co. 
of  New  York,  113  Minn.  510,  [130  N.  W.  5].) 

[6]  The  cause  of  death  is  a  question  for  the  jury  and 
where,  as  here,  there  is  sufficient  testimony  in  the  record  to 
support  the  conclusion  reached  by  the  jury,  the /Verdict  and 
judgment  based  thereon  will  not  be  disturbed.  {HarUey  v. 
Fidelity  d  Casualty  Co.,  180  Iowa,  805,  [161  N.  W.  114] ; 
Hatfield  v.  Iowa  State  Traveling  Men's  Assn.,  180  Iowa,  39, 
[161  N.  W.  123] ;  Semmons  v.  National  Travelers'  Benefit 
Assn.,  180  Iowa,  666,  [163  N.  W.  338].) 

Defendant's  counsel  cite  many  authorities,  of  which  Mary^ 
land  Casualty  Co.  v.  Morrow,  213  Fed.  599,  [52  L.  R.  A. 
(N.  S.)  1213,  130  C.  C.  A.  179],  is  typical.  In  that  case  the 
jurors  were  told,  in  effect,  that  although  death  might  have 
resulted  from  two  concurring  causes — one  being  the  injury 
and  the  other  being  pre-existing  diabetes — the  plaintiff  would, 
nevertheless,  be  entitled  to  recover.  This  was  very  properly 
held  to  be  error.  But  in  the  present  case  the  theory  of  the 
plaintiff,  supported  by  testimony  which  the  jurors  were  en- 
titled to  accept,  was  that  no  heart  disease  existed  before  the 
accident  and  that  both  the  appendicitis  and  the  myocarditis 
were  results  of  the  injury  itself.  In  Bellows  v.  Travelers'  Ins. 
Co.  (Mo.),  203  S.  W.  978,  the  court  was  considering  the  case 
of  a  man  who  had  been  severely  beaten  about  the  head  and 
body  by  robbers.    He  recovered  from  the  external  wounds, 
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but  the  internal  results  progressed  from  stage  to  stage  until, 
according  to  certain  testimony,  death  resulted  from  them. 
The  immediate  cause  of  death  was  nephritis  (inflammation  of 
the  kidneys),  occurring  nine  months  after  the  accident,  but 
the  court  held  that  from  the  evidence  the  jurors  were  justified 
in  deciding  that  death  resulted  directly  and  independently  of 
ail  other  causes  from  the  injury. 

[6]  Where  real  and  substantial  evidence  in  a  case  supports 
a  verdict,  the  judgment  will  not  be  set  aside  on  the  ground  that 
it  was  not  justified  by  the  proofs.  {Marks  v.  Beissinger,  35 
Cal.  App.  44,  [169  Pac.  243].) 

The  instructions  were  unusually*  full  aud  fair  and  it  would 
serve  no  good  purpose  to  review  all  of  those  to  which  appel- 
lant's counsel  call  our  attention.  Some  of  them,  however,  re- 
quire notice.  The  twenty-eighth  instruction  was  as  follows: 
**When  a  doubt  arises  in  respect  to  the  application,  exceptions 
to,  or  limitations  to  liability,  you  will  adopt  the  construction 
most  favorable  to  the  plaintiff." 

It  is  not  contended  that  the  rule  announced  is  not  a  correct 
one  for  the  guidance  of  a  court,  nor  could  such  contention  well 
be  sujstained,  because  this  court  and,  generally  speaking,  all 
American  courts,  have  declared  in  favor  of  that  principle  of 
construction  of  contracts  which  are  at  all  doubtful  in  the 
matter  of  the  exact  meaning  of  the  language  employed. 
(1  Corpus  Juris,  415;  Bayley  v.  Employers'  LM)iliiy  Assur, 
Corp.,  125  Cal.  345,  [58  Pac.  7].)  But  appellant's  counsel 
complain  that  by  giving  this  instruction,  applicable,  if  at  all, 
to  issues  of  construction  to  be  determined  alone  by  the  court, 
the  jurors  must  have  understood  the  court  to  say  that  if  they 
were  in  doubt  regarding  what  decision  to  render  in  the  case, 
they  should  find  a  verdict  for  the  plaintiff.  [7]  We  cannot 
see  that  jurors  would  be  so  misled,  nor  can  we  agree  with 
counsel  for  appellant  regarding  the  alleged  harmful  result  of 
the  giving  of  this  instruction.  Elsewhere  in  the  charge  the 
jury  had  been  told  by  the  court  that  ''plaintiff  must  estab- 
lish her  case  by  a  preponderance  of  the  evidence."  We  may 
not  assume  that  the  jurors  disregarded  this  rule,  nor  that  they 
were  misled  by  the  statement  of  a  canon  of  construction  of  in- 
surance contracts,  which  is,  undoubtedly,  one  recognized  by 
the  courts. 

The  twenty-sixth  instruction  began  with  the  words,  **If  you 
find  from  all  the  facts  and  circumstances,"  and  these  words 
CL.XXZ  c«L— a 
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are  followed  by  a  recital  of  the  details  of  the  accident,  the 
contusion  and  the  shock  to  his  nerves,  which  Mr.  Clarke  ex- 
perienced. Then  occur  the  words,  **and  if  you  find  or  be- 
lieve'' (the^  italics  are  ours),  followed  by  a  recital  of  respond- 
ent's theory  of  the  proximate  cause  of  death,  which  they  were 
told,  if  believed  by  them,  would  justify  a  verdict  for  plain- 
tiff. Appellant's  counsel  insist  that  this  instruction  is  preju- 
dicially erroneous,  citing  in  that  behalf  Fries  v.  American 
Lead  Pencil  Co,,  141  Cal.  610,  [75  Pac.  164].  That  author- 
ity does  not  sustain  the  contention.  It  is  true  that  in  the 
Fries  case  an  instruction  was  condemned  which  began  with 
the  words,  **if  in  this  case  you  believe  from  the  evidence,"  etc., 
but  the  error  lay  not  in  the  use  of  the  word  ''believe,"  but  in 
the  statement  to  the  jurors  that  they  could  award  such  dam- 
ages as  they  jnight  ''feel"  the  child  entitled  to  receive.  This 
gave  the  jurors,  as  the  court  held,  a  right  to  allow  **play  to 
their  emotions  of  sympathy  for  the  injured  child."  [8]  It 
is  clear  that  the  instruction  there  held  erroneous  is  not  at  all 
similar  to  the  one  here  criticised. 

It  is  further  asserted  that  the  court  committed  radical  error 
by  instructing  the  jury  that  in  order  to  defeat  the  claim  the 
diseased  condition  of  the  heart  or  appendix  **must  hav6 
existed  in  the  body  of  James  T.  Clarke  at  the  time  of  the  acci- 
dent." This  statement,  wrenched  from  its  context,  would  of 
course  be  an  erroneous  one,  but  it  occurs  in  the  course  of  a 
long  instruction  to  the  effect  that  if  the  diseased  condition 
existing  at  the  time  of  the  operation  or  autopsy  was  **not  con- 
current with  the  injury,  or  existing  prior  thereto,"  and  was 
"a  natural  result  of  the  injury,  and  that  the  resulting  death 
was  solely  due  to  the  bodily  injuries,  and  not  to  any  independ- 
ent cause,"  the  verdict  must  be  for  the  plaintiff.  The  part 
of  the  instruction  to  which  objection  is  made  was  followed  by 
this  sentence :  "If  you  believe  from  the  evidence  that  the  acute 
suppurative  appendicitis  and  the  valvular  heart  disease,  with 
hypertrophy  of  the  heart,  was  brought  about  by  the  weakened 
condition  of  the  body  of  James  T.  Clarke,  as  the  result  of  said 
injuries,  and  not  from  some  condition  existing  at  the  time  or 
prior  to  the  injury  on  December.  10,  1914,  then  your  verdict 
must  be  in  favor  of  the  plaintiff  and  against  the  defendant." 
[9]  The  instruction  was  proper  by  reason  of  the  conflicting 
claims  of  the  litigants  as  to  the  existence  or  nonexistence  of 
disease  prior  to  the  accident.    Undoubtedly,  death  from  any 
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independent  cause,  whether  existing  prior  to  or  supervening 
at  a  time  subsequent  to  the  accident,  would  defeat  the  riaim 
of  plaintiff,  but  the  instruction  was  dealing  with  one  phase  of 
the  problem,  namely,  the  existence  or  nonexistence  of  disease 
prior  to  the  accident.  Nevertheless,  the  jurors  were  told  that 
death  from  **any  independent  cause"  would  prevent  recovery. 
Therefore,  we  are  of  the  opinion  that  the  jurors  were  not  mis- 
led by  the  instruction.  An  instruction  somewhat  similar  was 
approved  in  New  Amsterdam  Casudiy  Co.  v.  Shields,  155 
Fed.  54,  [85C.  C.  A.  122].       ^ 

No  other  alleged  errors  in  the  giving  or  refusing  of  instruc- 
tions require  further  comment  than  that  we  are  of  the  opinion 
that  the  very  exhaustive  charge  was  fair  and  free  from  sub- 
stantial error. 

The  judgment  is  affirmed. 

Sloss,  J.,  Shaw,  J.,  Lawlor,  J.,  and  Angellotti,  C.  J.,  con- 
curred. 

Behearing  denied. 

Melvin,  J.,  Olney,  J.,  Shaw,  J.,  and  Angellotti,  C.  J.,  con- 
curred. 


[S.  F.  No.  7743.    In  Bank.— February  »8,  1919.] 

CITY  OP  OAKLAND  (a  Municipal  Corporation),  Respond- 
ent, V.  SAIVIUEL  H.  BUTEAU  et  al.,  as  Trustees,  etc., 
Appellants. 

[1]  BouNDAKiEs  —  Land  Bordered  bt  Bunnino  dosEAic  —  Shiitino 
Boundary. — Where  land  is  bordered  by  a  running  stream,  a  bound- 
ary marked  by  a  water  line  is  a  shifting  boundary,  going  landward 
with  erosion  and  waterward  with  accretion,  and  express  statutory 
declaration  to  this  effect  is  found  in  section  1014  of  the  Civil  Code. 
The  rule  is  the  same  in  this  state  as  to  lands  bordering  tidal  waters. 

[2]  Municipal  Corporations — City  of  Oakland — ^Legislative  Grant 
OF  Waterfront  Lands — "Ship  Channel"  as  Boundary — Meaning 
of  Term. — Under  the  act  of  the  legislature  of  May  4,  1852  (Stats. 
1852,  p.  180),  incorporating  the  town  of  Oakland  and  granting  to 
the  town  the  waterfront  lands  lying  within  certain  limits  **between 
high  tide  and  ship  channel,"  the  true  interpretation  of  the  term 
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"ship  channel"  is  th«  line  of  low  tide,  as  affected  by  such  gradual 
and  imperceptible  changes  as  may  from  time  to  time  take  place  in 
the  location  of  that  line. 

[3]  Id. — AcmoN  by  City  foe  Becoviby  op  Land  Below  Ship  Chan- 
nel— ^PossEssiofi  BY  Defendants  pob  Whakfino  Porposes — ^Loca- 
tion OP  Low  Tide  Line  op  1862 — Burden  op  Proop. — In  an  action 
by  the  city  of  Oakland  to  recover  the  possession  of  certain  water- 
front land  lying  below  the  line  of  ship  channel  held  by  defendants 
and  used  by  them  for  wharfing  purposes,  the  city  having  by  prior 
condemnation  proceedings  acquired  the  right  of  possession  of  the 
land  above  ship  channel  theretofore  owned  by  the  defendants  in 
fee,  the  burden  was  upon  the  city  to  show  where,  with  reference 
to  the  present  low  tide  line,  the  line  of  1852  lay,  and  that  defend- 
ants were  wrongfully  in  the  possession  of  the  land  sought  to  be 
recovered. 

[4]  Id. — Pleading — Answer — True  Boundary  Line — Absence  op  Es- 
toppel.— In  euch  action,  the  defendants  were  not  precluded  from 
contending  that  the  boundary  was  not  the  tide  line  of  May  4,  1862, 
by  setting  up  in  their  answer  that  the  true  boundary  was  the  line 
of  extreme  low  tide,  rather  than  ordinary  low  tide. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chapman  &  Trefethen,  Goodfellow,  Eells,  Moore  &  Orrick, 
S.  A.  Bailey,  William  B.  Bosley  and  Garret  W.  McEnemey 
for  Appellants. 

Paul  C.  Morf,  H.  L.  Hagan,  City  Attorneys,  and  John  J. 
Earle,  Assistant  City  Attorney,  for  Respondent. 

SLOSS,  J. — The  defendants  appeal  from  a  judgment  award- 
ing the  possession  of  real  property  to  the  plaintiflf. 

This  action  and  a  prior  one  entitled  City  of  Oakland  v. 
Wheeler  et  al.,  34  Cal.  App.  442,  [168  Pac.  23],  are  companion 
cases.  In  each  the  city  of  Oakland,  a^  plaintiflf,  proceeded 
against  the  same  defendants  as  trustees  of  the  Merritt  Hos- 
pital. The  suits  aflfect  adjacent  parts  of  a  tract  of  land  on 
the  waterfront  of  Oakland.  The  property  involved  in  the 
two  actions,  viewed  as  a  unit,  consists  of  a  parcel  bounded  on 
the  north  by  First  Street,  on  the  east  by  Washington  Street 
extended  southerly,  on  the  west  by  the  center  line  of  Clay 
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Street  extended  southerly,  and  on  the  south  by  the  north  pier- 
head line  of  Oakland  harbor,  as  established  by  the  United 
States  government.  Washington  and  Clay  Streets  are  paral- 
lel, and  First  Street  runs  at  right  angles  to  them.  The  pier- 
head  line  has  the  same  general  direction  as  First  Street,  but 
is  not  exactly  parallel  thereto.  At  the  intersection  of  the 
westerly  line  of  Washington  Street  projected,  the  pierhead 
line  is  about  510  feet  southerly  from  First  Street.  At  its  in- 
tersection with  the  center  line  of  Clay  Street  projected  it  is 
some  560  feet  distant  from  First  Street.  The  distance  be- 
tween the  westerly  line  of  Washington  Street  and  the  center 
line  of  Clay  Street  is  340.25  feet.  Part  of  the  land  involved 
is  above  the  line  of  low  tide  and  part  of  it  below,  the  pierhead 
line  established  by  the  federal  government  lying  some  distance 
southerly  from  the  low  tide  line. 

Prior  to  the  institution  of  either  action  the  defendants  were 
admittedly  the  owners  of  so  much  of  the  tract  as  lay  above 
the  line  of  low  tide.  They  held  as  successors  to  the  Oakland 
Water  Front  Company,  which  had  acquired  its  title  from 
Horace  W.  Carpentier,  who,  in  turn,  deraigned  title  from  the 
city  of  Oakland.  The  history  of  the  legislation,  and  the  sub- 
sequent dealings  of  the  city,  affecting  the  waterfront  lands  is 
fully  set  forth  in  the  decision  of  this  court  in  City  of  Oakland 
V.  Oakland  Water  Front  Co,,  118  Cal.  160,  [50  Pac.  277],  and 
we  need  not  repeat  it  here.  It  will  suflSce  to  say  that  by  an 
act  of  the  legislature  of  May  4,  1852  (Stats.  1852,  p.  180), 
incorporating  the  town  of  Oakland,  the  legislature  granted  to 
the  town  (the  predecessor  of  the  present  city  of  Oakland)  the 
lands  l3dng  within  certain  limits  * 'between  high  tide  and  ship 
channel."  The  term  **ship  channel,"  used  to  mark  one  of 
the  boundaries  of  the  grant,  has  been  the  subject  of  much  dis- 
cussion  in  this  court  and  elsewhere,  and  we  shall  have  occasion 
to  advert  to  it  at  a  later  stage  of  this  opinion. 

The  earlier  case  to  which  we  have  referred  (City  of  Oakland 
V.  Wheeler)  was  a  suit  in  eminent  domain,  by  which  the  city 
of  Oakland  sought  to  condemn  so  much  of  the  tract  occupied 
by  the  defendants  as  lay  above  the  line  of  **ship  channel." 
The  judgment  of  condemnation  was  made  December  21, 
1911,  the  damages  to  be  paid  defendants  being  assessed  at 
$211,315.06.  A  final  order  of  condemnation  was  made  Feb- 
ruary 10, 1912,  and  an  order  letting  the  municipality  into  pos- 
session on  March  9, 1912. 
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Appeals  from  the  judgment  of  condemnation  and  the  two 
orders  were  taken  and  w^re  heard  in  the  district  court  of 
appeal  for  the  first  appellate  district,  where  the  judgment  and 
orders  were  affirmed  on  August  23,  1917.  {City  of  Oakland 
V.  Wheeler,  34  Cal.  App.  442,  [168  Pac.  23].)  A  petition  for 
transfer  of  the  case  to  this  court  was  denied. 

The  present  action  was  begun  on  February  23,  1912,  after 
the  judgment  and  the  final  order  of  condemnation,  and  shortly 
prior  to  the  order  letting  the  city  into  possession  of  the  con- 
demned area.  It  is  brought  to  recover  possession  of  the  land 
lying  below  the  line  of  ship  channel.  The  theory  upon  which 
the  city  went  in  the  litigation  was  that  by  the  condemnation 
proceedings  it  had  acquired  the  right  of  possession  of  the  land 
above  ship  channel  theretofore  owned  by  the  defendants  in  fee, 
and  that  in  the  present  action  it  was  entitled  to  recover  pos- 
session of  the  land  below  ship  channel,  heldT>y  the  defend- 
ants and  used  by  them  for  wharfing  purposes.  The  claim  was, 
and  48,  that  the  defendants  and  their  predecessors  had  origi- 
nally gone  into  occupancy  of  the  land  here  involved  as  tenants 
of  the  city  of  Oakland  under  a  lease  which  had  expired  before 
this  suit  was  commenced.  The  appellants  strongly  atta(*  the 
soundness  of  this  claim,  but  the  conclusions  we  have  reached 
on  other  points  will  dispose  of  the  appeal  without  the  neces- 
sity of  passing  on  the  question  just  suggested. 

In  the  condemnation  suit,  as  well  as  in  the  present  action, 
the  city  took  the  position  that  the  line  marking  the  boundary 
of  the  property  granted  to  the  city  of  Oakland  by  the  act  of 
May  4,  1852,  and,  consequently,  the  southerly  boundary  of  the 
land  owned  by  the  defendants  as  successors  of  Carpentier,  to 
whom  the  city  had  conveyed,  was  the  line  of  low  tide,  as  that 
line  existed  on  the  fourth  day  of  May,  1852,  the  date  of  the 
enactment  of  the  granting  statute.  In  the  proceeding  in  emi- 
nent domain  the  property  sought  to  be  acquired  was  described 
as  bounded  on  the  south  by  **the  line  of  ordinary  low  tide  of 
May  4,  1852,"  and  this  description  was  carried  into  the  judg- 
ment and  the  final  order  of  condemnation.  In  the  present 
action  the  plaintiff  sought  to  recover  possession  of  a  tract  de- 
scribed as  bounded  on  the  north  by  **the  line  of  ordinary  low 
tide  of  May  4,  1852,"  and  the  judgment  under  review  awards 
to  the  plaintiff  recovery  of  the  possession  of  a  parcel  of  land 
so  bounded.  The  boundary'  of  the  corporate  limHs  of  the  town 
of  Oakland  and  of  the  lands  granted  to  the  town  by  the  state. 


Digitized  by  VjOOQ IC 


Feb.  1919.]        City  op  Oakland  v.  Butbau.  87 

aa  described  by  the  act  of  1852,  is  the  line  of  *'ship  chahnel." 
Until  the  decision  otthis  court  in  City  of  Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  160,  [50  Pac.  277],  the  meaning  of 
the  term  **ship  channel'*  had  never  been  authoritatively,  de- 
clared. Both  parties  to  that  litigation  contended  for  a  con- 
struction which  would  extend  the  grant  beyond  the  shore  and 
over  navigable  water.  The  assumption  on  all  hands  was  that 
the  legislature,  in  using  the  words  **ship  channel,"  meant 
"the  three  fathom  line  or  the  four  fathom  line  in  the  bay.'* 
(118  Cal.  177,  [50  Pac.  283].)  Such  interpretation  was  defi- 
nitely rejected  by  this  court,  which  declared  that  the  term 
*'ship  channel/'  as  used  in  the  act  of  1852,  meant  the  line  of 
low  tide.  To  this  extent  both  parties  to  the  present  appeal 
are  agreed.  But,  as  we  have  already  observed,  the  city  con- 
tends that  the  boundary  is  the  line  of  low  tide  as  it  existed  at 
the  date  of  the  passage  of  the  act,  while  the  appellants  main- 
tain that  the  boundary  described  in  the  act  is  the  line  of  low 
tide  as  such  line  may  appear  from  time  to  time.  [1]  In 
otheir  words,  the  appellants  contend  for  the  application  of  the 
rule  that  a  boundary  marked  by  a  water  line  is  a  shifting 
boundary,  going  landward  with  erosion  and  waterward  with 
accretion.  This  is  unquestioned  law  where  the  land  is  bor- 
dered by  a  running  stream.  {Philadelphia  Co.  v.  Stimson, 
223  U.  8.  605,  [56  L.  Ed.  570,  32  Sup.  Ct.  Rep.  340] ;  Mis^ 
souri  V.  Nebraska,  196  U.  S.  23,  35,  [49  L.  Ed.  372,  25  Sup. 
Ct.  Rep.  155] ;  Tappendorff  v.  Downing,  76  Cal.  169,  [18  Pac. 
247] ;  FiUmore  v.  Jennings,  78  Cal.  634,  [21  Pac.  536] ;  9  C.  J. 
195.)  Express  statutory  declaration  to  this  effect  is  found  in 
section  1014  of  our  Civil  Code.  But  at  common  law  the  rule 
was  fhe  same  where  the  land  was  bounded  by  tidal  water 
{Scraiton  v.  Broum,  4  B.  &  C.  485),  and  in  a  recent  case  this 
court  has  declared  this  to  be  the  law  of  our  state,  expressly  de- 
clining to  accede  to  the  claim  that  section  1014  of  the  Civil 
Code  limits  the  application  of  the  rule  to  lands  bordering  on 
flowing  streams.  (Strand  Improvement  Co,  v.  Long  Beach, 
173  Cal.  765,  [161  Pac.  975].) 

[2]  It  would  seem,  therefore,  that  the  true  interpretation 
of  the  term  **ship  channel,"  as  used  in  the  act  of  May  4,  1852, 
is  the  line  of  low  tide,  as  affected  by  such  gradual  and  imper- 
ceptible changes  as  may  from  time  to  time  take  place  in  the 
location  of  that  line.  The  city'^s  claim  that  the  boundary  is 
an  unchanging  one,  fixed  by  the  line  as  it  existed  on  May  4, 
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1852,  finds  its  source  of  inspiration  in  an  expression  used  by 
Chief  Justice  Beatty  in  his  opinion  in  Oakland  v.  Oakland 
Water  Front  Co,,  118  Cal.  180,  [50  Pac.  284].  In  the  course 
of  ^is  elaborate  and  learned  discussion  the  late  chief  justice 
said:  "My  conclusion  is,  that  the  line  of  low  tide  as  it  existed 
on  the  4th  of  May,  1852,  was  the  western  boundary  of  tho 
town  of  Oakland  intended  by  the  original  act  of  incorpora- 
tion.'' Too  much  weight  is  not  to  be  attributed  to  this  refer- 
ence to  a  specific  date.  The  argument  based  upon  it  affords 
a  very  apt  illustration  of  the  wisdom  of  the  settled  rule  that 
expressions  in  a  judicial  opinion  must  be  read  in  the  light  of 
the  particular  question  presented  for  decision  and  under  con- 
sideration. In  the  argument  of  the  Oakland  Water  Front 
case  no  contention  on  the  point  now  under  discussion  had  been 
made  by  either  party.  As  we  have  already  said,  both  sides 
were  contending  for  a  deep  water  line.  It  was  this  issue 
which  the  chief  justice  was  meeting,  and  he  met  it  by  de- 
claring that  **ship  channel*'  meant  the  line  of  low  tide,  rather 
than  a  three  or  four  fathom  line.  The  reference  to  the  line 
as  it  existed  on  a  given  date  was,  in  a  sense,  inadvertent  or 
accidental.  But  beyond  all  this,  the  opinion  of  Chief  Justice 
Beatty  did  not  receive  the  assent  of  a  majority  of  the  court. 
Two  justices  only  concurred  in  it,  while  two  others  filed  sepa- 
rate concurring  opinions,  m  which  they  stated  merely  that 
they  agreed  that  the  land  was  limited  by  the  line  of  low  tide. 
The  remaining  members  of  the  court  dissented,  and  expressed 
no  view  on  the  question  of  the  boundary  of  the  legislative 
grant.  The  concurrence  of  four  members  of  the  court  is 
necessary  to  a  decision  in  bank,  and  the  only  thing  decided 
with  reference  to  the  point  under  discussion  was,  therefore, 
that  the  boundary  of  the  town  of  Oakland,  and  of  the  grant 
to  the  town,  was  the  line  of  low  tide.  (Del  Mar  Water  etc,  Co, 
V.  Eshlemnn,  167  Cal.  666,  682,  [140  Pac.  591,  948].)  The 
judgment  was  reversed,  and  upon  further  proceedings  a  new 
judgment  was  entered  in  which  the  lands  granted  by  the  act 
of  1852  were  described  as  bounded  by  the  line  of  ordinary  low 
tide.  This  judgment,  which  was  subsequently  aflSrmed  by  this 
court  (Oakland  v.  Oakland  Water  Front  Co,,  162  Cal.  675, 
[124  Pac.  251] ),  did  not  fix  the  line  as  of  May  4,  1852,  or  any 
other  date.  Whether  or  not  the  second  judgment,  which  was 
introduced  in  evidence  at  the  trial  of  this  action,  is  available 
to  the  appellants  as  an  adjudication  of  the  true  limits  of  the 
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grant  under  which  they  claim  is  not  the  point  here.  We  refer 
to  it  simply  to  show  that  the  case  of  Oakland  v.  Oakhnd 
Water  Front  Co,,  does  not  contain  a  judicial  determination 
in  favor  of  the  respondent's  contention  that  the  boundary  is 
the  low  tide  line  aa  of  May  4,  1852. 

As  further  support  for  its  construction  of  the  legislative 
grant,  respondent  relies  upon  the  decision  of  the  United  States 
circuit  court  of  appeals  in  Western  Pacific  Ry,  Co,  v.  South- 
ern Pacific  Co,,  151  Fed.  376,  [80  C.  C.  A.  606].  It  is  true 
that  in  that  case  the  court  expressed  the  view  that  **the  grant 
made  by  the  state  to  the  town  of  Oakland  in  1852  was  in- 
tended to  have  fixed  and  permanent  boundaries,"  and  reached 
the  conclusion,  apparently,  that  to  give  effect  to  this  intention 
it  was  necessary  to  hold  that  the  land  was  bounded  by  the 
low  tide  line  as  of  the  date  of  the  act.  The  question  was  one 
of  the  interpretation  of  an  act  of  the  state  legislature,  a  matter 
in  which  the  federal  court  was  concededly  bound  by  the  con- 
struction placed  upon  the  act  by  the  highest  court  of  the  state. 
If  the  circuit  court  of  appeals  was  influenced  in  any  degree 
by  the  belief  that  this  court  had  decided  on  the  first  appeal  in 
the  Oakland  Water  Front  case  that  the  line  was  that  of  May 
4,  1852,  its  view  of  the  former  decision  is  not  in  accord  with 
what  we  have  here  said.  Another  ground  for  the  interpre- 
tation placed  on  the  grant  by  the  learned  federal  court  was 
its  conclusion  that  section  1014  of  the  Civil  Code  covers  **the 
whole  subject  of  the  right  to  alluvion,  and  confines  it  to  that 
.  .  .  which  is  formed  on  the  banks  of  rivers  or  streams." 
Since  the  decision  of  the  Western  Pacific  case,  however,  this 
court,  as  noted  above,  has  held  in  Strand  Improvement  Co, 
V.  Long  Beach,  173  Cal.  765,  [161  Pac.  975],  that  the  code  sec- 
tion is  not  to  be  given  this  effect.  In  that  case  we  expressly 
declined  to  accept  the  construction  placed  upon  the  code  sec- 
tion by  the  circuit  court  of  appeals. 

To  the  suggestion  that  a  boundary  shifting  with  the  location 
of  the  tide  line  would  be  incapable  of  definite  ascertainment, 
we  respond  that  in  our  judgment  such  a  line  is  more  readily 
.  susceptible  of  location  on  the  ground  than  a  line  not  marked 
by  permanent  monuments,  and  to  be  determined  by  conditions 
as  they  existed  many  years  ago.  To  fix  the  latter  line,  resort 
must  be  had  to  oral  testimony  which  is,  in  its  nature,  uncer- 
tain, and  may  be  difficult  or  impossible  to  obtain.  At  any 
rate,  the  question  being  one  of  the  construction  of  a  statute  of 
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this  state,  we  cannot  be  bound  by  the  decision  of  a  federal 
court,  however  great  our  respect  for  that  court,  when  such  de- 
cision is  at  variance  with  the  views  expressed  by  the  highest 
court  of  this  state. 

Nor  was  anything  decided  in  City  of  Oakland  v.  Wheeler, 
34  Cal.  App.  442,  [168  Pac.  23],  which  precludes  us  from  now 
holding  that  the  true  line  is  the  line  of  low  tide  as  it  may  exist 
from  time  to  time.  In  its  opinion  in  that  case,  the  district 
court  of  appeal  quoted  the  language  of  Chief  Justice  Beatty 
to  which  we  have  referred.  But  the  question  under  discussion 
was  simply  whether  the  complaint  and  the  judgment  contained 
a  sufficient  description  of  the  property  sought  to  be  con- 
demned. The  property  was  described  as  bounded  by  the  line 
of  ordinary  low  tide  of  May  4,  1852,  and  the  court  was  not 
called  upon  to  decide  whether  this  land  marked  the  limits  of 
the  legislative  grant.  The  city  had  the  right  to  condemn  as 
much  or  as  little  land  as  it  chose.  Having  undertaken  to  con- 
demn to  the  low  tide  line  of  May  4,  1852,  the  only  question 
was  whether  that  line  was  clearly  ascertainable.  The  holding 
of  the  court  waa  that,  as  a  matter  of  pleading,  the  description 
was  not  insufficient,  and  that  by  the  evidence  in  the  caae  the 
line  of  May  4,  1852,  had  been  located  and  identified.  Any 
expression  of  opinion  on  the  limits  of  the  legislative  grant,  if 
there  was  such  expression,  waa  entirely  ifnnecessary  to  the 
decision. 

[3]  Concluding,  then,  that  the  southerly  limit  of  the  lands 
formerly  owned  in  fee  by  the  defendants  was  the  low  tide  line 
as  it  might  exist  from  time  to  time,  it  is  apparent  that  the 
plaintiff  has  not  established  its  right  to  the  possession  of  the 
land  here  involved.  It  did  not  on  the  trial  undertake  to  show 
where,  with  reference  to  the  present  low  tide  line,  the  line  of 
1852  lay.  The  burden  was  upon  it  to  show  that  the  defend- 
ants were  wrongfully  in  possession  of  the  land  sought  to  be 
recovered.  If  the  low  tide  line  at  the  time  of  the  condemna- 
tion suit  was  south  of  the  low  tide  line  of  1852,  the  plaintiff 
was,  by  this  judgment,  awarded  possession  of  an  intervening 
strip  belonging  to  the  defendants.  It  was  not  for  the  latter, 
resisting  this  action  for  possession,  to  show  affirmatively  that 
they  were  entitled  to  some  of  the  land  claimed.  It  was  for 
the  plaintiff,  asserting  its  right,  to  show  that  the  present  low 
tide  line  was  located  at  or  north  of  the  northerly  boundary  of 
the  property  described  in  this  complaint,  and  that  it  there- 
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fore  was  entitled  to  the  possession  of  all  of  such  land.  But, 
going  beyond  the  mere  question  of  failure  of  proof,  the  record 
makes  it  apparent  that  the  aflBrmanee  of  this  judgment  would 
work  a  real  and  substantial  injustice  to  the  defendants.  The 
area  of  land  included  between  First  Street  on  the  north  and 
a  stone  wall  on  the  south  was  162,947  square  feet.  This  stone 
wall  lies  northerly,  that  is  to  say  above,  the  line  claimed  by 
the  defendants  to  be  the  low  tide  line  as'of  the  time  of  the  con- 
demnation proceeding.  The  jury  in  that  proceeding  returned, 
in  addition  to  its  general  verdict,  a  special  finding  that  the 
land  bounded  on  the  south  by  the  low  tide  line  of  May  4, 1852, 
included  80,961  square  feet,  and  this  verdict  was  carried  into 
the  judgment  by  way  of  recital.  If,  as  matter  of  law  and 
fact,  the  defendants  really  owned  the  rest  of  the  parcel  north 
of  the  stone  wall,  they  still  retained,  after  the  condemnation 
suit,  the  ownership  of  an  area  of  81,986  square  feet,  and  the 
effect  of  the  present  judgment  clearly  is  to  take  this  land  from 
them  without  compensation,  if  in  fact  the  low  tide  line  of 
1911  was  southerly  of  the  stone  wall.  The  same  result,  in 
different  degree,  would  follow  if  the  low  tide  line  of  1911  lay 
anywhere  southerly  of  a  line  drawn  to  include,  between  itself 
and  First  Street,  the  80,961  square  feet  which  the  jury  found 
to  be  covered  by  the  description  in  the  condemnation  com- 
plaint. Before  the  plaintiff  can  prevail  in  this  action  it  must 
either  establish  that  the  land  condemned  by  it  includes  all  of 
the  land  above  the  low  tide  line  as  it  existed  at  the  date  of 
the  institution  of  the  condemnation  suit,  or  it  must  acquire 
by  eondenmation  or  purchase  the  land  between  the  low  tide 
line  of  May  4,  1852,  and  the  low  tide  line  of  the  date  of  such 
acquisition. 

These  views  make  it  unnecessary  to  consider  a  number  of 
points  argued  by  counsel.  [4]  We  may  say  that  we  do  not 
agree  with^the  respondent's  contention  that  the  pleadings  of 
the  defendants  were  such  as  to  preclude  them  from  contending 
that  the  boundary  was  not  the  tide  line  of  May  4,  1852.  In 
their  answer  they  set  up  that  the  true  boundary  was  the  line 
of  extreme  low  tide,  rather  than  ordinary  low  tide.  But  there 
was  nothing  in  the  pleading  which  binds  them  to  the  position 
that  either  line  is  to  be  fixed  as  of  its  location  at  the  date  of 
the  passage  of  the  act  of  1852. 

Whether  or  not  the  respondent  would  be  entitled  to  the 
benefit  of  any  changes  in  the  low  tide  line  produced  by  artifi- 
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cial  structures  is  a  question  suggested  in  the  briefs,  but  not 
argued  to  any  extent.    We  do  not  find  it  necessary  to  decide 
it  here,  and  mention  it  merely  to  avoid  the  implication  that  a 
view  either  way  is  involved  in  what  we  have  said. 
The  judgment  is  reversed. 

Shaw,  J.,  Wilbur,  X,  Melvin,  J.,  Lennon,  J.,  Lawlor,  J.,  aiid 
Angellotti,  C.  J.,  concurred. 

Behearing  denied* 

Shaw,  J.,  Melvin,  J.,  Wilbur,  J.,  and  Lennon,  D".,  concurred. 


[S.  p.  No.   76S8.    In  Bank.— Pebniary  28,  1919.] 

FRANK  SHEAN,  Appellant,  v.  VIOLET  M.  COOK,  as 
Administratrix,  etc..  Respondent. 

[1]  Corporations — Stockholdee's  Liability — Construction  of  Term 
"Stockholdir" — Constitutional  Law. — A  st^kholder  of  a  cor- 
poration, within  the  meaning  of  article  XII,  section  8,  of  the  con- 
stitution, declaring  stockholder's  liability,  is  one  who  owns  shares 
in  a  corporation  which  has  a  capital  stock,  being  so  defined  in  sec- 
tion 298  of  the  Civil  Code,  which  was  in  effect  at  the  time  of  the 
adoption  of  the  constitutional  provision,  and  the  legislature  in  pro- 
viding in  section  322  of  the  Civil  Code  that  the  term  "stockholder" 
applies  not  only  to  such  person  as  appears  upon  the  books  of  the 
corporation  to  be  such,  but  also  to  every  equitable  owner  of  stock, 
although  the  same  appears  on  the  books  in  the  name  of  another, 
had  in  mind  the  provisions  of  section  324  of  said  code,  providing 
that  title  to  the  stock  may  be  transferred  by  indorsement  and  de- 
livery of  the  certificate,  but  such  transfer  is  not  valid  except  as  to 
the  parties  thereto  until  the  same  is  so  entered  upon  the  books  of 
the  corporation. 

[2]  Id. — Transfer  of  Stock  to  Wife — iRepusal  to  Accept — Indorse- 
ment FOR  Purpose  of  Transfer  —  Nonliability  to  Creditors. — 
Where  the  president  of  a  corporation  caused  a  new  certificate  for 
shares  of  stock  of  which  he  was  the  owner  to  be  issued  to  his  wife, 
and  she,  upon  being  tendered  the  certificate,  immediately  repudiated 
the  transaction  and  refused  to  accept  the  stock,  but  for  the  purpose 
of  perfecting  her  repudiation  and  permitting  the  ownership  of  the 
stock  to  appear  upon  tho  books  of  the  corporation  in  accordance 
with  the  real  fact  indorsed  the  certificate  so  that  such  stock  ought 
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be  transferred  on  the  books  in  the  usual  manner,  she  did  not  thereby 
recognize  ownership  so  as  to  make  her  liable  to  creditors  of  the 
corporation  under  article  "KIT,  section  3,  of  the  constitution,  upon 
lier  husband's  failure  to  transfer  the  stock  from  her  name;  her 
indorsement  being  more  in  the  nature  of  a  quitclaim  than  the  usual 
power  of  attorney  consistent  with  an  assumption  of  ownership. 
[8]  Id. — Action  upon  Stockholder's  Liabiuty  —  Denial  of  Owner- 
ship— Abssngs  or  Estoppel. — In  an  action  tct  recover  from  the 
wif0  upon  her  alleged^  st6ckholder's  liability,  the  doctrine  of  es- 
toppel ito  deny  ownership  cannot  be  invoked  where  the  creditors  did 
not  know  at  the  time  the  credit  was  extended  that  shA  was  shown 
by  the  books  of  the  corporation  to  be  a  stockholder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Pranciseo.  E.  P.  Shortall,  Judge. 
Affirmed. 

The  facts  arc  stated  in  the  opinion  of  the  court. 

Pillsbury,  Madison  &  Sutro  and  A.  E.  Both  for  Appellant. 

Bert  Schlesinger  for  Bespondent. 

Heller,  Powers  &  Ehrman,  Amictus  Curiae. 

WILBUB,  J. — This  action  was  brought  by  plaintiff  to  re- 
cover from  Carrie  M.  Cook  upon  her  stockholder's  liability 
for  indebtedness  incurred  by  the  Morton  L.  Cook  Company,  a 
corporation,  in  which  it  was  alleged  she  owned  49,095  shares 
of  the  total  capital  stock  of  fifty  thousand  shares.  Morton 
L.  Cook,  her  husband  and  guardian,  was  joined  as  defend- 
ant. The  court  found  that  Carrie  M.  Cook  was  not  a  stock- 
holder in  the  corporation  and  rendered  judgment  in  favor  of 
defendants.  Plaintiff  appeals.  Mrs.  Cook  has  since  died  and 
the  administratrix  of  her  estate  with  the  will  annexed  has 
been  substituted.  The  main  question  presented  by  the  appeal 
is  as  to  the  suflBciency  of  the  evidence  to  support  the  finding 
of  the  court  that  Mrs.  Cook  was  not  a  stockholder  in  the  cor- 
poration. In  determining  that  question  we  must  consider  the 
evidence  from  the  view  most  favorable  to  the  conclusion  of 
the  court.  The  corporation  was  organized  March  6,  1903. 
Morton  L.  Cook  was  the  owner  of  49,095  shares.  On  the  28th 
of  October,  1908,  he  caused  a  new  certificate  for  these  shares 
to  be  issued  to  Carrie  M.  Cook.    Mr.  Cook  took  this  certifi- 
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cate  to  his  wife,  telling  her  that  they  had  decided  to  make  her 
the  principal  stockholder  of  the  Morton  L.  Cook  Company. 
She  immediately  repudiated  the  transaction  and  refused  to 
accept  the  stock  or  to  have  anything  to  do  with  the  matter. 
Two  or  three  days  later  her  husband  told  her  that  if  she  was 
not  going  to  have  anything  to  do  with  the  corporation  she 
should  sign  an  indorsement  that  he  had  written  upon  the  back 
of  the  stock  as  follows:  ** October  28,  1908.  I  hereby  assign 
any  and  all  int.  I  may  have  to  this  stock  to  Morton  L.  Cook.'' 
She  thereupon  signed  said  indorsement.  Mr.  Cook,  who  was 
during  this  whole  period  president  of  the  corporation,  took 
the  stock  to  Mr.  Alderson,  who  was  the  secretary,  and  said, 
"Mr.  Alderson,  that  is  all  oflf ;  just  let  that  matter  remain  in 
abeyance,  I  will  take  it  up  again  at  a  later  date.'*  The  stock 
certificate  ever  since  October,  1908,  has  remained  in  the  cus- 
tody of  Morton  L.  Cook  in  his  safe  deposit  box  in  San  Fran- 
cisco. Mrs.  Cook  never  had  anything  to  do  with  the  corpora-' 
tion  or  with  said  stock  other  than  as  stated.  The  corporation 
was  actively  engaged  in  business  and  the  indebtedness  upon 
which  plaintiff  sued  was  incurred  by  the  corporation  between 
the  first  day  of  January,  1912,  and  the  first  day  of  February, 
1914.  Before  that  time  Mrs.  Cook,  on  December  10,  1910, 
had  been  declared  an  incompetent  and  her  husband  had  been 
appointed  her  guardian.  She  was  under  this  guardianship 
up  to  the  time  of  her  death.  It  is  obvious  that  there  never 
was  any  contract  or  agreement  between  Mrs.  Cook  and  the 
corporation  that  she  should  become  a  stockholder.  Upon 
being  tendered  the  stock  she  refused  the  same  and  returned 
it  to  the  president  of  the  corporation,  who  had  presented  it  to 
her,  and  for  the  purpose  of  perfecting  her  repudiation  and 
permitting  the  ownership  of  the  stock  to  appear  upon  the 
books  in  conformity  witTi  the  real  fact  she  indorsed  the  same, 
so  that  such  stock  might  be  transferred  on  the  books  of  the 
corporation  in  the  usual  and  proper^manner.  Morton  L.  Cook 
was  at  all  times  the  owner  of  the  stock.  Appellant's  conten- 
tion is  that  as  Mrs.  Cook  was  shown  by  the  books  of  the  cor- 
poration to  be  a  stockholder  and  by  reason  of  the  presentation 
to  her  of  the  stock  certificate  and  her  indorsement  thereof 
must  have  known  that  fact,  she  was  liable  for  her  proportion- 
ate share  of  the  indebtedness  of  the  corporation  during  such 
period  as  the  stock  continued  to  appear  upon  the  books  of  the 
corporation  in  her  name.    This  contention  is  based  upon  the 
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following  provision  contained  in  section  322  of  tte  Civil  Code 
rdating  to  stockholders'  liability:  **The  term  stockholder,  as 
used  in  this  section,  applies  not  only  to  such  persons  as  appear 
by  tiic  books  of  the  corporation  to  Jje  such,  but  also  to  every 
equitable  owner  of  stock,  although  the  same  appears  on  the 
booka  in  the  name  of  another;  .  .  .  '*  The  statutory  liability 
of  stockholders  is  declared  by  our  constitution  (article  XII, 
section  3) :  *'Eaeh  stockholder  of  a  corporation,  or  joint  stock 
association,  shall  be  individually  and  personally  liable  for  such 
proportion  of  all  its  debts  and  liabilities  contracted  or  incurred, 
during  the  time  he  was  a  stockholder,  as  the  amount  of  stock 
or  shares  owned  by  him  bears  to  the  whole  of  the  subscribed 
capital  stock,  or  shares  of  the  corporation  or  association. ' '  At 
the  time  this  constitutional  amendment  was  adopted,  the  Civil 
Code,  in  accordance  with  the  general  law  concerning  the  sub- 
ject, declared:  **The  owners  of  shares  in  a  corporation  which 
has  a  capital  stock  are  called  stockholders.''  (Civ.  Code,  sec. 
298,  enacted  1871.)  [1]  The  term  ''stockholder,"  there- 
fore, as  used  in  the  constitution,  must  be  construed  in  the 
light  of  this  definition,  and  the  liability,  therefore,  attaches 
to  the  owner  of  the  stock.  Section  322  of  the  Civil  Code  uses 
the  exact  language  with  reference  to  stockholders'  liability  as 
that  contained  in  the  constitution,  excepting  that  the  words 
*'of  joint  stock  association"  and  the  words  **or  association" 
are  omitted  in  the  statutory  declaration  of  liability.  The  re- 
maining provisions  of  section  322  are  obviously  and  neces- 
sarily for  the  purpose  of  carrying  out  the  constitutional  and 
statutory  liability  thus  declared.  Under  the  constitutional 
declaration  of  liability,  carried  into  asection  322,  that  liability 
is  predicated  upon  ownership  of  the  stock.  (Western  Pacific 
By.  Co.  V.  Godfrey,  166  Cal.  346,  [4^nn.  Cas.  1915B,  825,  136 
Pac.  284].)  It  is  evident  that  the  legislature  in  its  declara- 
tion that  "the  term  stockholder  .  .  .  applies  not  only  to  such 
persons  as  appear  by  the  books  of  the  corporation  to  be  such, " 
etc.,  had  in  mind  the  provisions  of  section  324  of  the  Civil 
Code,  relating  to  transfers  of  stock  upon  the  books  of  the  cor- 
poration, and  the  effect  of  such  books  as  evidence  of  owner- 
ship. The  term  "stockholder"  had  already  been  defined  (Civ. 
Code,  sec.  298),  and  it  was  neither  necessary  nor  desirable  to 
again  define  the  term.  By  the  terms  of  section  324  of  the  Civil 
Code,  it  is  provided  that  title  to  the  stock  may  be  transferred 
."by  indorsement  .  .  .  and  tie  delivery  of  the  certificate j  but 
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such  transfer  is  not  valid,  except  as  to  the  parties  thereto,  until 
the  same  is  so  entered  upon  the  books  of  the  corporation." 
In  considering  whether  the  fact  that  the  name  of  Mrs.  Cook 
appeared  upon  the  books  of  the  corporation  as  a  stockholder  ^ 
made  her  liable  under  the  statute  to  plaintiff,  it  will  be  neces- 
sary to  consider  some  of  the  previous  decisions  of  this  court 
upon  the  subject.    In  Welch  v.  GiUelen,  147  CaL  571,   [82 
Pac.  248],  and  Shattuch  &  Desmond  etc,  Co.  v.  OUlelen,  154 
Cal.  778,  [99  Pac.  348],  the  court  had  under  consideration  the 
statutory  liability  of  a  stockholder  in  a  nonbankin^  corpora- 
tion, where  the  books  of  the  corporation  showed  the  defend- 
ant to  be  a  stockholder  at  the  time  the  indebtedness  sued  upon 
was  incurred.     Gillelen  was  a  pledgee  of  the  stock,  but  by 
mistake,  which  he  endeavored  to  correct,  the  stock  was  issued 
to  him  personally,  and  he  was  shown  by  the  books  of  the  cor- 
poration to  be  a  stockholder.     In  the  latter  case  it  was  said, 
with  reference  to  section  322  of  the  Civil  Code:  *'  .  .  .  the 
only  rational  construction  of  the  section,  that  the  language 
'such  persons  as  appear  by  the  books,'  etc.,  must  be  limited 
to  persons  who  knowingly  or  voluntarily  permit  their  names 
to  appear  as  stockholders."    In  both  cases  it  was  held  that  a 
construction  of  the  section  which  would  lead  to  the  result  that 
**  would  necessarily  preclude  one  from  showing  that  while 
upon  the  face  of  the  corporate  books  he  appeared  to  be  a 
stockholder,  yet  in  fact  he  was  not ;  that  he  had  never  owned 
or  subscribed  for  any  stock  or  authorized  the  issuance  of  any 
to  him  by  the  corporation,  .  .  .  cannot  seriously  be  consid- 
ered.".   In  Welch  v.  Gillelen,  supra,  it  was  held  that  the  rela- 
tion of  the  stockholder  to  the  corporation  was  one  of  contract ; 
that  one  could  not  become  a  stockholder,  and  liable  to  the  cred- 
itors of  the  corporation,  because  of  entries  in  the  stock  book  of 
the  corporation  made  without  his  consent.     (See,  also,  People's 
Home  Sav.  Bimk  v.  StadtmvUer,  150  Cal.  108,  [88  Pac.  280]  ; 
Oeary  St  etc.  R.  R.  Co,  v.  Bradbury  Estate  Co.,  179  Cal.  46, 
[175  Pac.  457].)    In  Shattuck  &  Desmond  etc.  Co.  v.  OUlelen, 
supra,  concerning  appellant's  contention  that  the  stockholders 
were  liable,  it  was  said:  **The  decisions  relied  upon  by  the 
appellant  in  that  case  {Welch  v.  Oillelen,  supra)  were  shown 
to  be  cases  where  the  imrty  asserting  that  he  was  not  a 
stockholder  had  either  knowingly  and  voluntarily  assumed 
that  position  upon  the  books  of  the  corporation,  or,  if  he  had 
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not  originally  done  so,  had  by  his  subsequent  conduct  estopped 
himself  from  denying  the  relationship.''  The  case  of  HurU 
hurt  V.  Arthur,  140  Cal.  106,  [98  Am.  St.  Rep.  17,  73  Pae. 
734],  involved  the  statutory  liability  of  stockholders  in  a 
banking  corporation  under  sections  321  and  322  of  the  Civil 
Code.  The  question  of  an  unauthorized  issuance  or  transfer 
of  stock  was  not  involved  or  considered.  While  the  construc- 
tion of  sections  321  and  322  of  the  Civil  Code  are  there  con- 
sidered, the  effect  of  the  opinion  must  be  determined  in  the 
light  of  the  point  under  discussion,  namely,  the  liability  of 
stockholders  in  a  banking  corporation.  In  such  case  the  stock 
books  and  public  notice  of  transfers  are  by  statute  declared 
to  be  conclusive  evidence  of  the  ownership  of  stock  (Civ.  Code, 
sec.  321).  It  was,  therefore,  held  that  where  the  holder  of 
stock  as  pledgee  had  the  stock  transferred  to  him  in  his  own 
name  and  was  shown  on  the  books  as  owner  thereof  and  not  as 
a  pledgee,  he  was  liable  as  a  stockholder  to  creditors.  The 
same  rule  also  holds  good  in  other  corporations.  {Welch  v. 
OiUelen,  supra;  Shattuck  &  Desmond  etc,  Co.  v.  Oillelen, 
supra;  Baines  v.  Babcock,  95  Cal.  581,  [29  Am.  St.  Rep.  158, 
27  Pac.  674,  30  Pac.  776].)  In  Baines  v.  Babcock,  supra,  the 
defendant,  who  was  shown  by  the  books  of  the  corporation  to 
be  the  owner  of  stock,  offered  to  prove  that  he  was  the  real 
owner  of  only  425  shares  issued  to  him  by  the  corporation, 
and  that  the  others  standing  in  his  name  on  its  books  were 
owned  by  other  parties,  and  that  they  were  issued  to  him  as 
matter  of  convenience  to  enable  him  to  negotiate  a  loan  for 
such  owners.  The  evidence  was  excluded  because  of  the  rule 
which  was  there  stated  to  be  well  settled,  **that  one  to  whom 
stock  is  issued  by  the  corporation,  and  who  has  the  same 
placed  in  his  name  on  the  corporation  books  as  the  owner,  is 
liable  to  the  creditors  of  the  corporation  as  though  he  were 
the  absolute  owner ;  and  this  whether  he  was  in  fact  a  pledgee, 
agent,  or  trustee  for  the  real  owner."  As  was  suggested  in 
Hurlhurt  v.  Arthur,  supra,  the  construction  placed  upon  the 
sections  of  the  National  Banking  Act  by  the  federal  courts  is 
of  assistance  in  construing  sections  321  and  322  of  the  Civil 
Code.  Section  5151  of  the  United  States  Revised  Statutes 
provides:  ** Shareholders  of  every  national  banking  associa- 
tion shall  be  individually  responsible,''  etc.  Section  5210  of 
the  United  States  Revised  Statutes,  [6  Fed.  Stats.  Ann.  (2d 
ed.),  p.  789;  Comp.  Stats.  (1916  ed.),  sec.  9773],  like  section 
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321  of  our  Civil  Code,  requires  the  keeping  of  a  list  of  stock- 
holders for  the  inspection  of  shareholders  and  creditors,  but 
it  does  not  provide  that  such  list  shall  be  ''conclusive  evidence 
as  to  who  are  stockholders,"  as  does  section  321  of  the  Civil 
Code.  The  general  tenor  of  the  decisions  of  the  federal  courts 
is  very  well  set  forth  in  Williams  v.  Vreeland,  244  Fed.  346, 
[156  C.  C.  A.  632],  circuit  court  of  appeals,  third  district. 
In  that  case  the  facts  were  very  similar  to  the  instant  case. 
There  the  wife  indorsed  a  dividend  check  which,  however,  was 
issued  in  her  husband's  name,  and  also  signed  a  power  of 
attorney  upon  the  back  of  the  stock  authorizing  its  transfer. 
She  did  not  know  that  the  stock  liad  been  issued  in  her  name, 
and  her  signature  to  the  power  of  attorney  for  the  transfer  of 
the  stock  was  procured  without  her  seeing  the  face  of  the  cer- 
tificates  or  knowing  what  they  were.  Her  husband  placed  the 
certificates  before  her,  face  down,  and  said,  ''Mary,  will  you 
sign  these  papers  for  me?"  She  said,  "What  are  they?" 
He  replied,  "They  are  some  bank  stock;  I  have  made  a  mis- 
take." The  court  states  the  rule  to  be  applied  in  testing  the 
question  of  liability,  to  the  creditors  of  the  corporation,  of 
the  wife  under  the  circumstances  as  follows :  "The  test  of  lia- 
bility, therefore,  seems  to  be  the  fact  of  being  a  record  share- 
holder, knowledge  of  that  fact,  and  some  act  in  approval  or 
ratification  of  it.  Along  this  line  the  cases  have  been  tried." 
The  court  cited  with  approval  the  decision  of  the  court  of 
appeals  of  New  York  in  Glenn  v.  Oarth,  133  N.  Y.  35,  43,  [30 
N.  E.  651,  31  N.  E.  346],  and  quoted  therefrom  a  part  of  the 
opinion  pertinent  here,  as  follows:  "It  [a  ratification]  implies 
a  conscious  and  intended  approval  of  the  act  done.  It  rests 
upon  the  actual  and  existing  purpose  to  make  such  approval. 
Hence,  the  courts  say  that  it  must  occur  with  full  knowledge 
of  all  the  facts.  .  .  .  Where  the  shareholder  consciously  ac- 
cepts that  relation,  he  ought  to  bear  its  burdens  as  well  as 
enjoy  its  benefits,  and  it  is  easy  to  imply  a  promise  to  perform 
that  duty.  But  where  he  does  not  accept  the  relation,  where 
it  was  put  upon  him  by  another  without  authority  and  against 
his  will,  where,  instead  of  accepting  its  benefits,  he  repudiates 
them  at  serious  loss,  where  his  mind  and  that  of  the  company 
never  met  in  any  contractual  relation,  where  it  was  not  his 
duty  to  pay,  and  he  explicitly  refused  to  take  w*  at  wis  offered, 
all  foundation  for  an  implied  promise  is  gone.  The  facts  do 
not  admit  of  it^  for  the  law  does  not  raise  a  fiction  to  accom- 
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plish  a  wrong.  And  thus  again  we  come  to  the  proposition 
that  the  real  truth  must  be  ascertained,  and  when  ascertained 
must  control.  And  that  real  truth  is  that  the  defendants 
repudiated  and  did  not  ratify  the  unauthorized  act  of  McKim. 
The  whole  force  of  a  ratification  lies  in  conscious  and  intended 
assent  with  full  knowledge  of  the  facts.  If  there  is  no  such 
intent  and  no  such  volition,  but  a  contrary  intent  and  an  oppo- 
site purpose,  there  is  no  ratification.  The  absence  of  any  such 
btent  and  the  presence  of  a  different  one  is  clearly  disclosed 
by  the  facts."  The  United  States  circuit  court  of  appeal  sus- 
tained the  finding  of  the  trial  court  that  Mrs.  Vreeland  was 
not  liable  as  a  stockholder  of  the  bank  to  the  creditors  of  the 
corporation.  [2]  In  the  instant  case  Mrs.  Cook  refused  to 
accept  the  stock  offered  her,  and  her  indorsement  is  not  the 
usual  power  of  attorney  consistent  with  an  assumption  of 
ownership  of  the  stock,  but  is  more  in  the  nature  of  a  quit- 
daim.  [3]  There  is  no  element  of  estoppel  in  the  case.  The 
creditors  did  not  know  at  the  time  credit  was  extended  that 
Mrsw  Cook  was  shown  by  the  books  of  the  corporation  to  be  a 
stockholder. 

Appellant  relies  upon  the  case  of  Abbott  y.  Jack,  136  Cal. 
510,  [69  Pac  257].  In  that  case,  at  the  request  of  the  hus- 
band, a  certificate  for  330  shares  of  stock  had  been  issued  to 
Mrs.  Jack  a»  owner,  March  14,  1896,  and  the  same  stood  in 
her  name  on  the  books  of  the  corporation  until  July  17,  1899, 
when  it  was  surrendered  and  canceled,  ''and  her  acceptance 
of  the  stock  is  shown  by  her  written  assignment  of  it  to  R.  E. 
Jack,  her  husband,  of  date  March  16,  1896."  It  was  there 
held:  **From  this  it  appears  that  she  became  a  stockholder 
of  the  corporation  on  or  before  March  16,  1896,  and  that  she 
eontinxied  to  appear  as  such  on  the  books  of  the  company 
until  the  cancellation  of  the  certificate,  July  17,  1899.  She 
therefore  continued  to  be  a  stockholder  as  the  term  is  defined 
in  section  322  of  the  Civil  Code,  and  under  the  provisions  of 
that  section  (no  facts  being  found  to  exonerate  her)  she  con- 
tinued to  be  liable,  along  with  her  husband.  (Civ.  Code,  sees. 
322,  324 ;  Duke  v.  Huntington,  130  Cal.  274,  [62  Pac.  510]  ; 
Baines  v.  Babcock,  95  Cal.  593,  [29  Am.  St.  Rep.  158,  27  Pac. 
674,  30  Pac.  776] ;  Moore  v.  Boyd,  74  Cal.  174,  [15  Pac.  670] ; 
O'Connor  v.  Witherby,  111  Cal.  528,  [44  Pac.  227].)''  The 
holding  of  the  court  would  thus  seem  to  be  that  the  issuance 
of  the  certificate,  coupled  with  the  indorsement  and  the  fact 
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that  her  name  appeared  upon  the  books  of  the  corporation, 
ipso  facto  created  Mrs.  Jack  a  stockholder,  and  the  finding  of 
the  coutt  to  the  contrary  was  erroneous.  The  court  added: 
**R.  E.  Jack  indeed  testified  that  on  notifying  her  of  the  issue 
of  the  stock  she  refused  to  receive  it;  and  he  further  testified 
that  he  told  her,  if  she  would  not  receive  it,  she  must  assign 
to  him.  ...  On  a  new  trial,  the  question  of  her  liability  as 
affected  by  the  facts  testified  to  by  B.  E.  Jack,  or  otherwise 
appearing,  can  be  considered ;  and  as  it  is  clear  that  there  is  a 
liability  on  her  or  her  husband,  or  on  both,  the  plaintiflF,  if 
he  be  so  advised,  should  be  permitted  to  amend  his  complaint 
by  charging  the  latter  with  such  liability.''  The  reversal  of 
the  trial  court  in  that  case  seems  to  be  based  rather  upon  the 
condition  of  the  record  than  upon  the  substantive  rights  of 
the  parties.  It  is  said :  '*But  there  is  no  finding  as  to  these  or 
other  facts  tending  to  exonerate  her,  and  their  effect  cannot, 
on  the  record  as  presented,  be  considered."  The  necessary 
implication  from  the  decision  is  that  if  the  court  had  found  the 
fact  to  be  that  the  wife  had  refused  to  receive  the  stock  and 
had  assigned  it  to  her  husband  for  the  purpose  of  making 
effective  her  repudiation,  she  should  not  be  held  as  a  stock- 
holder. In  view  of  the  construction  placed  upon  the  record 
in  that  case,  the  .decision  cannot  be  said  to  be  an  authority  for 
the  plaintiff  in  this  case,  but  rather,  on  the  whole,  either  leaves 
open  the  question  as  to  the  effect  of  the  repudiation  by  the 
wife  of  the  transaction,  or  decides  that  question  in  favor  of 
the  nonliability  of  the  wife.  In  the  case  of  Abbott  v.  Jack, 
supra,  the  fact  that  section  321  of  the  Civil  Code  makes  the 
books  conclusive  evidence  of  the  liability  of  the  stockholder  is 
apparently  not  relied  upon  by  the  court.  In  so  far,  however, 
as  this  case  can  be  considered  an  authority  for  the  proposition 
that  the  stock  books  of  the  corporation  are  conclusive  as  to 
the  liability  of  stockholders  in  a  nonbanking  corporation,  the 
case  has  been  overruled  by  the  subsequent  cases  of  Welch- v. 
GxUelen,  147  Cal.  571,  [82  Pac.  248],  and  Shattuck  &  Desmond 
etc.  Co.  V.  Oaielen,  154  Cal.  778,  [99  Pac.  348].  (See,  also, 
Western  Pac.  Ry,  Co.  v.  Godfrey,  166  Cal.  346,  [Ann.  Cas. 
1915B,  825,  136  Pac.  284].) 

In  addition  to  th^  facts  heretofore  stated  it  may  be  said 
that  M.  L.  Cook,  the  husband,  while  acting  as  guardian,  re- 
ported to  the  court  sitting  in  probate,  on  several  occasions, 
that  the  stock  in  question  belonged  to  his  wife  and  was  a  part 


Digitized  by  VjOOQ IC 


Feb.  1919.]     County  op  Riverside  v.  Brinsmead.  '  101 

of  her  estate.  These  declarations,  however,  merely  went  to 
the  question  of  his  credibility,  and  the  court  having  based  its 
decision  upon  the  truth  of  his  statement  concerning  the  origi- 
nal transaction,  if  we  hold  his  statement  suflScient  to  support 
the  finding  that  she  was  not  a  stockholder,  as  we  must  do  upon 
the  authorities  above  quoted,  the  judgment  must  be  aflBrmed. 
The  judgment  is  affirmed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor,  3",,  and  Angellotti, 
C.  J.,  concurred. 


[L.  A.  No.  4826.    Department  Two.— February  28,  1»19.] 

COUNTY  OF  RIVERSIDE,  Respondent,  v.  ELIZABETH 
BRIN3MEAD,  Appellant. 

[1]  liiBN  —  Costs  of  Fumioawnq  Obchabd  —  Notice  to  Eradicate 
Pksts — Sebvice  upon  Pbqfeb  FABriT — Evidence. — ^In  an  action  by 
a  county  for  the  foreclosure  of  a  lien  for  the  costs  of  fumigating 
an  orchard  based  upon  the  proTisions  of  section  2322  of  the 
Political  Code  et  seq.,  a  finding  that  the  notice  required  by  section 
2322a  was  served  upon  the  person  in  charge  and  in  possession  of  the 
property  for  the  owner  as  agent  is  supported  by  evidence  of  ser- 
vice upon  the  only  person  living  on  the  property  and  that  the  owner 
resided  in  a  foreign  country. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County.    Hugh  H.  Craig,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  A.  Massey  and  Peyton  H.  Moore  for  Appellant 

Lyman  Evans  for  Respondent.  ^ 

WILBUR,  J. — Plaintiff  recovered  judgment  against  the  de- 
fendant for  the  costs  of  fumigating  her  orchard,  amounting 
to  $871.45.  Defendant  appeals  from  the  judgment.  The  lien 
is  based  upon  the  provisions  of  section  2322  of  the  Political 
Code  et  acq.  Appellant  claims  that  the  notice  required  by 
section  2322a  was  not  served  upon  the  proper  party.    Plain- 
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tiff  alleged  and  the  court  found  that  the  notice  was  served 
**upon  the  person  in  charge  and  in  possession  of  said  prem- 
ises and  orchard  for  the  defendant  as*  his  agent."  It  is 
claimed  that  the  evidence  was  insufficient  to  justify  this  find- 
ing. The  proof  showed  that  the  notice  was  served  upon  Regi- 
nald Brinsmead,  who  was  living  in  a  residence  upon  the  prop- 
erty in  question.  The  owner  of  the  property  was  living  in 
England.  C.  White  Mortimer,  living  in  Los  Angeles,  had 
charge  of  the  property,  ahd  a  Mr.  J.  A.  Thompson  cultivated 
and  cared  for  the  property.  Mr.  Brinsmead,  upon  whom  the 
notice  was  served,  had  lived  upon  the  property  for  years  while 
he  was  the  owner  thereof,  and  remained  in  the  same  house 
after  transferring  the  property  to  the  defendant,  his  mother. 
No  one  else  lived  upon  the  property  or  was  in  visible  posses- 
sion thereof.  The  defendant  claims  that  the  decision  in  San 
Berrmrdino  v.  Stewart,  173  Cal.  236,  [159  Pac.  717],  controls. 
In  that  case,  however,  the  owner  was  living  on  the  property 
and  was  there  at  the  time  the  notice  was  served.  Here  the 
owner  was  living  in  England  and  no  one  was  on  the  prop- 
erty at  the  time  of  the  service  otl^er  than  the  party  served. 
[1]     The  evidence  sustained  the  finding  of  the  court. 

Appellant  further  claims  that  because  the  inspector  only 
inspectcfd  one-eighth  of  the  trees  that  it  must  be  assumed  that 
the  other  trees  were  not  infected,  and  that  no  recovery  should 
be  had  thereon.  This  point  hardly  merits  consideration,  par- 
ticularly in  view  of  the  testimony  that  the  orchard  was  gen- 
erally infected. 

The  judgment  is  affirmed. 

Lennon,  J.^  and  Melyin,  J.,  concurred. 
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[L.  A.  No.  4727.    Department  One.— February  28,  1919.] 

BYRON  M.  SPENCER  et  al.,  Respondents,  v.  CITY  OF  LOS 
ANGELES  (a  Municipal  Corporation),  et  al.,  Appellants. 

[11  Taxation  —  Payment  Undeb  Pkotest — Recovery — Duress.— The 
general  role  is  that  money  paid  to  an  officer  upon  taxes  or  assess- 
ments which  are  alleged  to  be  illegal  and  void  is  not  deemed  in  law  to 
have  been  paid  under  compulsion,  so  as  to  allow  a  recovery  thereof 
where  there  was  nothing  to  induce  or  compel  payment  except  the  mere 
threat  by  the  officer  of  a  sale  of  property  or  a  suit  for  the  recovery 
thereof  if  payment  was  not  made.  There  must  have  been  in  addi- 
tion some  coercion  or  compulsion  which  amounted  to  a  duress  of 
the  person  or  property  of  the  payer. 

[21  Street  Law  —  Von>  Street  Opening  Assessment  —  Payment 
Under  Pr9TEst — ^Recovery  from  City — Act  of  1903 — Deed  Prima 
Facie  EJvidence  op  Title. — In  view  of  the  provision  of  the  Street 
Opening  Act  of  1903  declaring  that  the  deed  of  the  purchaser  at 
the  sale  of  property  for  a  delinquent  assessment  shall  be  prima 
facie  evidence  of  the  title  of  the  grantee  (Stats.  1903,  p.  383), 
moneys  paid  under  protest  upon  assessments  for  the  opening  of  a 
street  after  published  notice  of  the  sale,  but  before  the  sale,  may 
be  subsequently  recovered  in  an  action  against  the  city,  where  the 
assessment  and  all  proceedings  leading  up  to  it  were  declared  void 
because  of  a' latent  defect  in  the  description  of  the  boundaries  of 
the  district  formed  for  the  purposes  of  the  assessment. 

[3]  Id. — ^Latent  Defect  in  Street  Proceedings — Threatened  Sale — 
Bight  to  Make  Payment  Under  Protest. — ^Where  the  invalidity  of 
a  street  opening  proceeding  is  due  to  a  latent  defect  in  the  descrip- 
tion of  the  boundaries  of  the  district  formed  for  the  purposes  of  the 
assessment,  such  defect,  therefore,  not  appearing  on  the  face  of  the 
proceedings,  the  property  owner  would  in  any  litigation  with  the 
grantee  be  compelled  to  establish  the  facts  showing  the  defect, 
which  brings  the  case  within  the  rule  that  his  property  is  imperiled 
by  the  threatened  sale  and  that  he  may  pay  the  assessment  under 
protest  and  subsequently  recover  it  in  an  action. 

[4]  Id. — Payment  Under  Protest  —  Sufficiency  of  Finding.  —  In  an 
action  to  recover  money  paid  under  protest  upon  a  street  opening 
assessment  under  the  act  of  1903,  a  finding,  with  respect  to  the 
protest,  that  the  owners  paid  their  respective  assessments  "under 
protest,  and  did,  at  the  time  of  s^id  payment,  then  and  there  reserve 
to  themselves  and  each  of  them  the  right  to  fully  recover  the 
same,''  is  a  sufficient  finding  of  the  ultimate  fact. 

[6]  Id.— WwTTEN  Protest — Statement  of  Grounds — Oode  Provision 
Inapplicable  to  Street  Opening  Assessment.— Section  3819  of 
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the  Political  Code,  prariding  that  the  protest  there  authorized  must 
'  be  in  writing  and  must  specify  the  grounds  upon  which  the  payer 
claims  that  the  tax  is  void,  refers  only  to  ordinary  taxes  for  state 
and  county  purposes,  and  does  not  apply  to  special  assessments 
made  under  the  Street  Opening  Act  of  1903  nor  to  other  special 
asseseunents,  except  where  the  act  providing  therefor  makes  the  pro- 
visions of  section  3819  applicable. 

[6]  Id. — Payment  of  Street  Opening  Assessment  —  Parol  Protest 
Sufficient. — In  view  of  the  fact  that  the  Street  Opening  Act  of 
1903  contains  no  provision  on  the  subject  of  the  payments  of  as- 
sessments under  protest,  and  the  sufficiency  of  such  protests  must 
be  determined  by  the  rules  of  the  common  law,  it  is  competent  to 
make  such  protests  in  parol,  and  in  an  action  to  recover  the  assess- 
ments so  paid,  it  is  not  error  to  admit  testimony  of  the  conrersa- 
tions  on  the  subject  between  the  persons  making  the  payments  and 
the  collecting  officer  at  the  times  of  the  respective  payments. 

[7]  Ii>. — Action  to  Test  Validity  of  Assessment — ^Notice  to  City  of 
Claim  of  Property  Owners — Payment  of  Assessment — Specifi- 
cation of  Grounds  of  Protest  Unnecessary. — The  bringing  of  an 
action  to  test  the  validity  of  street  opening  proceedings  was  express 
notice  to  the  city  and  to  all  of  its  agencies  empowered  to  act  on  the 
matter  that  the  plaintiffs  in  such  action  claimed  that  the  assess- 
ments were  illegal,  and  as  to  such  plaintiffs  it  was  unnecessary  in 
making  payments  of  the  assessments  after  published  notice  of  the 
sale  but  before  the  sale  of  their  properties  for  delinquent  assess- 
ments to  specify  their  grounds  of  protest. 

[6]  Id. — Specification  of  Grounds  of  Protest— EuLE.--In  cases  where 
the  collecting  officer  has  not  paid  over  the  money  and  is  therefore 
still  subject  to  action,  specifications  of  the  grounds  of  protest  are 
not  necessary  where  such  officer  is  chargeable  with  knowledge  of  the 
illegality  of  the  tax,  or  is  aware  of  the  facts  which  make  it  illegal, 
and  in  such  cases  a  general  statement  that  it  is  illegal  is  sufficient. 

[9]  Id. — Interest  on  Becovered  Assessments. — The  rule  that  in  an 
action  to  recover  taxes  paid  under  protest  under  section  3819  of  the 
Political  Code  no  interest  from  the  time  of  payment  to  the  date 
of  judgment  can  be  allowed  should  apply  to  money  paid  under 
protest  and  governed  by  the  common  law,  and  the  proper  rule 
applicable  in  an  action  to  recover  money  paid  upon  a  street  opening 
assessment,  where  the  assessment  has  been  judicially  declared  to  be 
void,  is  to  allow  interest  from  the  date  the  invalidity  was  established 
by  the  final  judgment. 

[10]  Id. — ^Recovery  of  Illegal  Assessment  from  Collecting  Offi- 
cers— ^When  Permissible. — An  action  will  not  lie  against  collect- 
ing officers  or  boards,  such  as  the  board  of  public  works  and  its 
members,  to  recover  money  paid  upon  an  illegal  assessment,  unless 
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th€  money  still  remains  in  the  hands  of  the  board  or  its  members 
at  the  time  such  action  is  begun. 

[11]  Js>. — Recoyeet  Against  Members  of  Boabd  op  Pubuc  Worts. — 
An  action  to  recoyer  money  paid  upon  assessments  for  the  opening 
of  a  street  will  not  lie  against  the  persons  who  at  the  time  of  the 
payments  were  members  of  the  board  of  public  works,  where  at  the 
time  the  action  was  commenced  the  money  collected  upon  the  assess- 
ments was  all  paid  into  the  treasury  of  the  city  and  paid  out  of  the 
treasury  in  satisfaction  of  damages  awarded  to  the  persons  whose 
lands  were  taken  and  damaged  by  the  opening  of  the  street. 

[12]  Id. — Appucabiuty  op  Rule  to  City  or  County. — ^Wherever  a  city 
or  a  eounty  occupies  a  position  similar  to  that  of  a  collection 
agent  who  has  paid  the  money  collected  over  to  his  principal,  this 
rule  applies. 

[13]  Id.— Recovery  Against  City. — ^A  city  is  liable  to  the  payers  of  a 
▼old  assessment  for  the  opening  of  a  street,  where  payments  were 
made  under  protest,  notwithstanding  the  city  had  prior  to  the  be- 
ginning of  the  action  to  recover  the  payments  paid  out  the  money 
as  damages  to  the  persons  whose  land  wto  taken  or  damaged  for  the 
opening  of  the  street. 

[14]  Id. — Recovery  op  Assessments  —  Statute  op  Limitations. — An 
action  to  recover  money  paid  upon  assessments  for  the  opening  of  a 
street  is  not  founded  upon  an  instrument  in  writing,  and  section 
339,  subdivision  1,  of  the  Code  of  Civil  Procedure  is  applicable 
thereto. 

[16]  Id. — ^Dbmands  Against  City  —  Pretsentation  —  Charter  —  A<;- 
csuAL  op  Cause  op  Action. — Where  the  charter  of  a*  city  provides 
that  demands  must  be  presented  to  its  council  or  some  officer  of 
the  city  for  approval  or  rejection,  and  that  no  payments  can  be 
made  nor  suit  be  brought  thereon  until  after  such  presentation  and 
rejection,  the  cause  of  action  does  not  accrue  until  such  presenta- 
tion has  taken  place. 

[16]  Id. — Action  not  Barred  by  Statute. — An  action  to  recover 
money  paid  upon  assessments  for  the  opening  of  a  street  was  not 
barred  l^y  the  provisions  of  section  339,  subdivision  1,  of  the  Code 
of  Civil  Procedure,  notwithstanding  the  payments  were  made  five 
days  more  than  the  two  years  prior  to  the  beginning  of  the  action, 
where  the  city  charter  provides  for  the  presentation  and  approval 
or  rejection  of  claims  before  bringing  suit  thereon,  since  it  cannot 
reasonably  be  claimed  that  the  parties  could  have  had  action  upon 
their  claims  by  the  city  officials  within  the  five-day  period. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Reversed 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Albert  Lee  Stephens,  City  Attorney,  Charles  S.  Burnell, 
Ajssistant  City  Attorney,  and  Wm.  P.  Mealey,  Deputy  City 
Attorney,  for  Appellants. 

W.  W.  Hyams,  F.  E.  Davis  and  Davis  &  Hyams  for  Re- 
spondents. 

SHAW,  J. — ^In  this  action  the  plaintiflEs  seek  to  recover 
money  paid  upon  assessments  for  the  opening  of  a  street  in 
Los  Angeles,  under  the  Street  Opening  Act  of  1903  (Stats. 
1903,  p.  376).  The  court  below  gave  judgment  in  favor  of 
plaintiffs  against  all  of  the  defendants.  The  appeal  is  from 
the  judgment.  The  record  also  presents  for  review  an  order 
denying  a  motion  for  a  new  ttial. 

The  ground  of  the  action  was  that  the  assessments  were 
invalid  and  that  the  payments  were  made  by  compulsion  and 
under  protest.  The  proposition  that  the  assessments  in  ques- 
tion were  invalid  was  established  by  the  decision  of  the  dis- 
trict court  of  appeal  in  Walker  et  ah  v.  Los  Angeles  et  aL,  23 
Cal.  App.  634,  [139  Pa6.  89].  The  board  of  public  works 
and  the  persons  who  were  members  thereof  at  that  time  were 
parties  defendant  to  that  action.  The  court  there  held  that 
said  assessment  and  all  proceedings  leading  up  to  it  were  void 
because  of  the  fact  that  there  was  a  latent  ambiguity  in  the 
description  of  the  boundaries  of  the  district  in  the  ordinance 
of  intention  under  which  the  proceedings  were  instituted  and 
that  this  anlbiguity,  when  shown,  made  the  description  of  the 
district  uncertain  and  void.  The  defendants  do  not  question 
the  soundness  of  that  decision.  In  the  present  action  the 
plaintiffs  claim  as  assignees  of  fifty-four  of  the  property  own- 
ers who,  it  is  alleged,  paid  said  assessment  under  protest,  the 
amount  paid  being  in  the  aggregate  $46,599.32.  The  court 
below  made  findings  in  favor  of  the  plaintiffs,  covering  the 
claims  of  forty  of  the  plaintiffs'  assignors,  amounting  to 
$30,609.25. 

The  appellants  present  the  following  points  as  cause  for  re- 
versal :  1.  That  the  payments  were  not  made  under  any  duress 
of  person  or  property  and  were  not  accompanied  by  any  valid 
or  suflBcient  protest,  and  hence  that  they  were  voluntary  pay- 
ments which  cannot  be  recovered.  2.  That  the  court  erred  in 
allowing  the  plaintiffs  interest  accruing  from  the  time  of  mak- 
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ing  of  the  payments.  3.  That  the  personal  judgment  against 
the  members  of  the  board  of  public  works  is  not  sustained  by 
the  findings  or  the  evidence.  4.  That  the  action  was  not  begun 
until  after  the  money  paid  in  upon  the  assessments  had  been 
paid  out  by  the  city  upon  the  damages  allowed  in  the  proceed- 
ing for  the  opening  of  the  street,  and  that  in  such  a  case  the 
money  cannot  be  recovered  from  the  city  or  its  pflScers.  5.  That 
with  respect  to  some  of  the  assignors  of  the  plaintiffs  the  ac- 
tion is  barred  by  the  two  years'  statute  of  limitations.  Some 
minor  points  regarding  rulings  upon  the  admission  of  evidence 
will  be  considered  in  connection  with  the  question  of  voluntary 
payments.  We  will  consider  the  i)oint8  in  the  order  above 
stated. 

[1]  1.  The  general  rule  is  that  money  paid  to  an  officer 
upon  taxes  or  assessments  which  are  alleged  to  be  illegal  and 
void  is  not  deemed  in  law  to  have  been  paid  under  compul- 
sion so  as  to  allow  a  recovery  thereof  where  there  is  nothing 
to  induce  or  compel  payment  except  the  mere  threat  by  the 
officer  of  a  sale  of  property  or  a  suit  for  the  recovery  thereof 
if  payment  is  not  made.  There  must  be  in  addition  some 
coercion  or  compulsion  which  amounts  to  a  duress  of  the  per- 
son or  property  of  the  payer.  (Phelan  v.  San  Francisco,  120 
Cal.  5,  [52  Pac.  38] ;  Maxwell  v.  San  Luis  Obispo  County,  71 
CaL  466,  [12  Pac.  484].)  In  the  present  case,  however,  we 
think  the  facts  show  that  there  was  such  coercion  and  com- 
pulsion. 

The  conditions  under  which  the  payments  were  made  were 
as  follows :  Under  the  charter  of  the  city  of  Los  Angeles,  its 
board  of  public  works  exercised  the  powers  conferred  by  the 
act  of  1903,  aforesaid,  on  the  street  superintendent.  (Stats. 
1905,  p.  983.)  In  pursuance  of  the  ordinance  above  men- 
tioned, the  board  made  and  filed  an  assessment  for  the  ex- 
penses of  the  street  opening  and  published  notice  thereof. 
The  assessment  charged  certain  sums  of  money  against  lands 
of  the  plaintiff 's  assignors.  These  assessments  thereafter  be- 
came delinquent  and  on  December  8, 1911,  the  board  published 
a  notice  of  the  sale  of  the  property  for  such  delinquent  assess- 
ments, stating  therein  that  the  property  would  be  sold  on 
December  27,  1911,  unless  the  assessments  thereon  with  penal- 
ties and  costs  were  paid  in  the  meantime.  Prior  to  the  day 
of  sale  the  plaintiffs'  assignors  paid  their  respective  assess- 
ments.   The  act  of  1903  provides  that  if  a  delinquent  assess- 
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ment  is  not  paid,  the  property  assessed  must  be  sold  to  any 
person  who  will  take  the  least  quantity  of  land  and  pay  the 
assessment,  penalty,  and  costs ;  that  a  certificate  of  sale  must 
be  issued  to  such  purchaser,  which  vests  in  him  the  lien  of  the 
assessment ;  that  after  twelve  months  from  the  sale,  if  the  pur- 
chaser has  given  proper  notice  of  his  application  therefor,  a 
deed  of  the  property  sold  must  be  made  to  him;  that  at  any 
time  prior  to  the  execution  of  such  deed  the  property  may  be 
redeemed  from  such  sale;  and  that  such  deed  ** shall  be  prima 
facie  evidence  of  the  truth  of  all  matters  recited  therein,  and 
of  the  legality  of  all  proceedings  prior  to  the  execution  thereof, 
and  of  title  in  the  grantee. ' '  ( Stats.  1903,  p.  383,  sees.  25-29. ) 
The  rule  regarding  payments  made  under  such  circum- 
stances is  well  established  by  our  decisions.  CHll  v.  Oakland, 
124  Cal.  335,  [57  Pac.  150],  is  a  case  in  point.  That  was  an 
action  to  recover  money  paid  under  protest  upon  a  street  open- 
ing assessment,  made  under  the  act  of  1889  (Stats.  .1889, 
p.  70),  which  in  all  essential  particulars,  so  far  as  this  ques- 
tion is  concerned,  was  identical  with  the  act  of  1903.  Con- 
cerning the  claim  that  payment  made  after  the  giving  of 
notice  of  sale  and  before  the  sale  was  to  take  place  was  volun- 
tary, the  court  said  (124  Cal.  341,  [57  Pac.  152]):  **  Under 
the  rule  stated  in  Pixley  v.  Huggins,  15  Cal.  128,  many  times 
approved  by  this  court,  the  deed  would  cast  a  cloud  upon 
plaintiff's  title.  It  has  been  recently  held  here  that  where  an 
oflScer  is  about  to  sell  property  under  a  void  assessment  he 
may  be  enjoined.  {Chase  v.  City  Treasurer,  122  Cal.  540, 
[55  Pac.  414].)  This  remedy  was  open  to  plaintiff  in  the 
present  case.  But  it  was  not 'the  only  remedy  available  to 
him.  [2]  He  also  had  the  right  to  pay  the  assessment  under 
protest,  setting  forth  the  grounds  of  its  illegality,  in  order  to 
prevent  the  sale  and  clouding  the  title  of  his  property;  and 
he  could  look  for  relief  in  an  action  at  law,  which  this  is.  The 
facts  which  gave  the  remedy  of  injunction  gave  the  remedy 
at  law,  and  pajonent  after  protest,  under  the  circumstances 
here  disclosed,  was  payment  under  duress.  Where  the  deed 
shows  on  its  face  that  the  tax  or  assessment  was  void,  or  the 
law  under  which  it  was  levied  was  invalid,  a  payment  has  been 
held  to  be  voluntary  and  not  recoverable.  Such  were  the  facts 
in  the  cases  cited  by  appellant.  In  the  present  case,  however, 
plaintiff's  rights  would  have  been  cut  off  if  he  had  not  paid 
the  assessment  or  enjoined  the  sale."    The  reason  for  the  dis- 
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tinction  made  between  this  and  the  other  cases  where  payment 
was  held  to  be  voluntary  is  that  in  those  cases  the  deed  upon 
the  invalid  sale  would,  when  executed,  show  on  its  face  its  in- 
validity, so  that  when  the  grantee  therein  sought  to  establidi 
his  right  under  the  deed,  his  very  attempt  to  do  so  would  de- 
feat such  right.  In  such  a  case  it  is  well  established  that 
equity  will  not  enjoin  the  making  of  the  sale  or  the  execution 
of  the  deed,  and  it  has  also  been  held  that  the  threat  of  such 
sale  and  deed  does  not  constitjite  suflBcient  duress  of  property 
to  make  the  papnent  under  protest  involuntary  within  the 
doctrine  that  an  involuntary,  payment  may  be  recovered.  In 
the  present  case  the  proceedings  were  not  void  on  their  face, 
and  the  deed,  when  executed,  would  have  been  prima  facie 
evidence  of  the  title  of  the  grantee  to  the  land  purporting  to 
be  conveyed  thereby.  The  defect  in  the  description  of  the 
boundary  was  a  latent  defect.  It  did  not  appear  on  the  face 
of  the  ordinance,  but  was  made  to  appear  in  the  case  of 
Walker  v.  Los  Angeles,  23  Cal.  App.  634,  [139  Pac.  89],  by 
extrinsic  proof  showing  that  the  calls  in  the  boundary  lines 
were  so  uncertain  that,  when  applied  to  the  extrinsic  facts, 
the  point  to  which  they  would  lead  could  not  be  ascertained. 
In  any  litigation  By  the  property  owner  with  a  grantee  under 
such  sale,  it  would  be  necessary  for  such  owner  to  establish 
these  facts.  [3]  For  these  reasons  the  case  comes  within  the 
rule  that  his  property  is  imperiled  by  the  threatened  sale  and 
that  he  may  pay  the  assessment  under  protest  and  subse- 
quently recover  it  in  an  action.  In  the  cases  of  WUliams  v. 
Corcoran,  46  Cal.  553 ,  WUls  v.  AtisUn,  53  Cal.  152,  and  Byrne 
V.  Drain,  127  Cal.  663,  [60  Pac.  433],  cited  by  the  appellant, 
the  deed  and  the  proceedings  thereunder  were  invalid  on  their 
face  and  consequently  did  not  create  any  doud  upon  the  title 
to  the  land  or  constitute  duress  of  property  sufficient  to  make 
such  payment  involuntary.  (Maskey  v.  Lackmann,  146  Cal. 
780,  [81  Pac.  115].)  They  do  not  conflict  with  the  doctrine 
stated  in  OUl  v.  Oakland,  supra. 

It  is  urged  that  the  previous  decisions  on  the  subject  favor- 
able to  the  respondent  were  overruled  in  Crocker  v.  Scotty  149 
Cal.  575,  [87  Pac.  102].  The  point  now  under  consideration 
was  not  involved  in  that  case.  It  was  a  suit  to  enjoin  a  sale 
by  the  tax  collector.  The  main  question  discussed  was  the 
discretionary  power  of  courts  of  equity  to  enjoin  the  ordinary 
proceedings  for  the  collection  of  taxes.    It  was  said  to  be  the 
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rule  that  such  injunction  would  not  issue  unless  it  was  neces- 
sary to  protect  the  rights  of  the  property  owner,  or  unless  it 
appeared  that  he  had  no  adequate  remedy  at  law,  and,  there- 
fore, that  *'a  court  of  equity  will  go  no  further  than  is  neces- 
sary to  protect  the  rights  of  the  property  owner,  apd  will  not 
to  any  greater  extent  impede  the  officers  of  the  state  in  the 
performance  of  their  duties''  (149  Cal.  594,  [87  Pac.  110]). 
Upon  this  principle  the  court  held  that  under  the  law  then 
existing,  under  which  the  only  thing  done  on  the  day  of  sale 
would  be  a  formal  entry  of  the  sale  to  the  state  itself  of  all  de- 
linquent property  on  the  roll,  a  sale  redeemable  at  any  time 
within  five  years,  and  thereafter  until  the  state  should  receive 
a  deed  from  the  tax  collector  and  should  offer  the  property 
for  resale,  that  neither  the  certificate  of  sale  nor  anything  to 
be  done  prior  to  the  execution  of  the  deed,  more  than  five 
years  afterward,  consj^ituted  prim<i  facie  evidence  of  the  valid- 
ity of  the  proceedings,  and  therefore  that  equity  would  not 
interpose  to  prevent  the  performance  of  the  preliminary  acts 
by  the  tax  collector.  Although  not  stated  in  the  opinion,  it 
might  have  been  said  as  another  reason  for  denying  the  in- 
junction that  the  property  owner  would  have  a  remedy  at  law 
under  section  3819  of  the  Political  Code,  by  paying  the  alleged 
illegal  tax  and  proceeding  with  the  action  there  authorized  to 
recover  it  from  the  county.  This  case  is  not  in  conflict  with 
the  rule  that  in  cases  not  covered  by  section  3819,  where  the 
ultimate  result  of  the  threatened  sale  will  be  the  execution  of 
a  deed  prima  facie  valid,  the  party  may  prevent  the  sale  by 
payment  under  protest,  and  that  such  payment  will  not  be 
deemed  voluntary  but  may  be  recovered  in  an  action  for  money 
paid. 

[4]  With  reapect  to  the  protest,  the  finding  is  that  the 
owners  paid  their  respective  assessments  ''under  protest,  and 
did,  at  the  time  of  said  payment,  then  and  thpre  reserve  to 
themselves  and  each  of  them  the  right  to  fully  recover  the 
same.  '*  This  is  a  sufficient  finding  of  the  ultimate  fact.  The 
evidence  in  support  of  this  finding  is  claimed  to  be  insufficient. 
It  appears  that  the  action  of  Walker  et  al,  v.  Los  Angeles  et 
al,  was  begun  some  time  prior  to  December  4,  1911 ;  that  its 
object  was  to  enjoin  the  city  of  Los  Angeles  and  the  board  of 
public  works  from  making  any  sale  of  the  property  of  plain- 
tiffs therein  upon  the  assessment  in  question ;  that  the  amended 
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complaint  therein  was  served  on  the  defendants  on  December 
4,  1911 ;  that  on  December  8,  1911,  as  above  stated,  the  board 
of  public  works  gave  the  necessary  notice  of  sale,  fixing  the 
date  of  the  sale  as  December  27,  1911 ;  that  almost  all  of  the 
plaintiffs'  assignors  in  this  action  were  plaintiffs  in  the  afore- 
said action  to  enjoin  the  sale ;  that  while  this  action  was  pend- 
ing, the  payments  herein  sued  for,  with  two  exceptions  to  be 
hereafter  noticed,  were  made  to  the  board  of  public  works. 
The  books  of  the  board  show  that  opposite  the  entries  therein 
of  the  assessments  against  twenty-three  of  plaintiffs'  assignors 
there  was  indorsed  in  red  ink  at  the  lime  of  payment  thereof 
by  the  collecting  oflScer  the  words,  ''paid  under  protest.'* 
Ten  of  the  persons  whose  payments  were  not  so  marked  tes- 
tified on  the  trial  that  when  they  made  the  ps^ments  they 
orally  stated  to  the  collecting  oflBcer  that  they  paid  the  same 
under  protest.  Oi^e  or  two  of  these  do  not  appear  to  have  used 
the  word  "protest,*'  but  merely  objected  that  the  tax  was  un- 
just, because  their  property  was  assessed  in  greater  proportion 
than  the  property  of  some  others  within  the  district.  As  the 
case  must  be  reversed  for  other  reasons,  it  is  unnecessary  to 
determine  here  whether  with  respect  to  these  two  persons  the 
protest  was  sujSeient.  There  was  no  evidence  that  any  of 
the  persons  paying  under  protest  specified  at  that  time,  as 
grounds  thereof,  that  the  assessments  were  void  because  of  the 
latent  ambiguity  in  the  description  above  referred  to.  As  to 
those  whose  payments  were  marked  as  paid  under  protest  on 
the  collector's  book  there  was  no  other  evidence  of  the  nature 
of  the  protest  except  the  entry  on  said  book.  The  complaint 
in  Walker  et  d.  v.  Los  Angeles  et  al,  stated  clearly  the  facts 
concerning  the  latent  ambiguity  in  the  description  upon  which 
the  assessment  was  finally  adjudged  to  be  void.  From  the 
testimony  of  the  witnesses  concerning  the  conversations  at  the 
time  of  payment,  and  from  the  pendency  of  the  Walker  case, 
and  the  allegations  of  the  complaint  therein,  the  court  below 
might  reasonably  have  inferred  that  the  grounds  upon  which 
the  parties  claimed  that  the  assessments  were  invalid  were 
fully  understood,  both  by  the  protesting  owners  and  by  the 
collecting  officers,  as  including  those  stated  in  said  complaint ; 
and  that  there  was  no  necessity  for  further  specification  to 
make  the  reasons  for  the  protest  fully  understood  by  such 
officers. 
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The  appellant  contends  that  the  protests  should  have  been 
in  writing  and  fuilher  that,  whether  written  or  oral,  the  law 
requires  that  a  protest  shall  specify  the  particulars  in  which 
the  assessment  is  claimed  to  be  illegal. 

Section  3819  of  the  Political  Code  provides  that  the  protest 
there  authorized  must  be  in  writing  and  must  specify  the 
grounds  upon  which  the  payer  claims  that  the  tax  is  void. 
But  this  section  refers  only  to  ordinary  taxes  for  state  and 
county  purposes.  It  does  not  apply  to  special  assessments 
made  under  the  Street  Opening  Act  of  1903  nor  to  other  spe- 
cial assessments,  except  where  the  act  providing  therefor 
makes  the  provisions  of  section  3819  applicable.  (Davis  v. 
San  Francisco,  115  Cal.  67,  [46  Pac.  863] ;  Easterhrook  v.  San 
Francisco,  5  Cal.  Unrep.  341,  [44  Pac.  800] ;  Phelan  v.  San 
Francisco,  120  Cal.  4,  [52  Pac.  38] ;  Jtvstice  v.  Robinson,  142 
Cal.  199,  [75  Pac.  776].)  The  act  of  1903  contains  no  pro- 
vision on  the  subject.  [5]  Consequently  the  stiflBciency  of 
the  protests  in  question  must  be  determined  by  the  rules  of 
the  common  law.  {Justice  v.  Robinson,  supra.)  The  com- 
mon-law rule  is  that  a  writing  is  not  essential  to  the  validity 
or  effect  of  any  transaction  or  contract.  Careful  persons  re- 
sorted to  writings  in  order  to  preserve  a  more  accurate  memo- 
rial of  the  terms  of  the  agreement  or  statement  so  as  to  facili- 
tate the  proof  thereof.  But  this  was  a  measure  of  convenience 
only  and  the  affair,  when  proven,  was,  at  common  law,  as 
effectual  when  in  parol  as  when  it  was  in  writing.  [6]  It 
was  competent,  therefore,  for  the  parties  to  make  their  pro- 
tests in  parol,  and  it  necessarily  follows  that  the  court  did  not 
err  in  admitting  the  testimony  of  the  conversations  on  the  sub- 
ject between  the  persons  making  the  payments  and  the  col- 
lecting officer  at  the  times  of  the  respective  payments.  It 
being  a  matter  that  could  have  been  accomplished  in  parol,  all 
the  conversation  and  all  the  circumstances  that  would  tend  to 
show  the  understanding  of  the  parties  regarding  the  matter 
at  the  time  the  respective  payments  were  made  would  be 
admissible. 

[7]  We  think  an  analysis  of  our  decisions  shows  that 
under  the  circumstances  of  this  case  it  was  not  necessary  that 
the  grounds  should  be  specified  at  the  time  of  making  the  pay- 
ment. The  question  was  under  discussion  in  Meek  v.  Mc- 
Clure,  49  Cal.  628,  where  the  court  said :  '*In  most  of  the  cases 
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in  whidi  the  effect  of  a  protest  is  considered,  the  payment 
was  made  to  a  public  oflficer ;  and  the  only  purpose  of  the  pro- 
test was  to  give  the  ofiBcer  notice  that  the  money  was  not 
legally  due,  and  thus  to  enable  the  officer  to  protect  himself 
against  the  consequences  of  an  action  to  recover  the  money 
back  from  him.  The  officer  is  thereby  put  on  inquiry  as  to 
whether  the  money  is  legally  due ;  and  if  he  finds  that  the  de- 
mand is  illegal,  he  may  protect  himself  by  refusing  to  receive 
the  money ;  or,  if  he  finds  that  it  is  of  doubtful  legality,  he 
may  take  the  proper  steps  to  avoid,  or  protect  himself  against 
respdAsibility.  If  the  officer  has  notice  of  the  matter  which 
rendttrs  the  demand  illegal,  another  notice  in  the  form  of  a 
protest  would  be  useless ;  but  if  he  has  no  knowledge  of  such 
matter,  he  ought  not  to  be  subjected  to  the  costs  and  conse- 
quences of  an  action  to  recover  the  money  from  him — and 
that,  too,  perhaps,  after  he  has  paid  over  the  money  in  the 
usual  course  of  official  business — without  notice  from  the  party 
paying  the  money  of  the  grounds  upon  which  he  claims  that 
the  demand  is  not  legally  due."  It  is  true  that  in  that  case 
the  court  further  said  that  wherever  a  protest  is  essential,  it 
was  **  necessary  to  state  the  grounds  upon  which  the  party 
pacing  the  money  daims  that  the  demand  is  illegal."  But 
that  was  an  action  against  the  collecting  officer  alone,  and 
there  was  nothing  to  show  that  he  had  actual  knowledge  of 
the  defect  which  made  the  tax  void  and  the  statement  last 
quoted  obviously  referred  to  that  phase  of  the  case.  In  Mason 
V.  Johnson,  61  Cal.  612,  the  protest  did  not  state  the  grounds 
upon  which  it  was  claimed  the  tax  was  void,  but  merely  stated 
that  it  was  unlawful.  The  officer  was  not  authorized  by  law 
to  collect  the  tax.  The  court  held  the  protest  to  be  sufficient, 
because  the  tax  collector  **was  bound  to  take  notice  of  the 
matter  which  rendered  the  tax  illegal,"  it  being  a  matter  of 
law.  So  in  Smith  v.  Farrelly,  52  Cal.  77,  a  tax  was  held  to 
be  illegal  because  it  was  made  by  a  county  assessor  instead  of 
a  district  assessor,  and  the  tax  collector  of  the  county  was  not 
authorized  to  collect  it  because  of  the  fact  that  he  was  elected 
as  the  county  tax  collector  and  not  as  the  district  tax  collec- 
tor. The  protest  did  not  state  either  of  these  facts  as  grounds 
thereof.  It  was  held  that  this  wa^  not  necessary,  because  the 
tax  collector  must  know  that  he  was  not  elected  as  the  tax 
collector  6t  the  district  and  that  the  assessment  had  not  been 
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made  by  the  proper  assessor,  the  court  saying:  **It  is  not 
necessary  for  the  person  paying  taxes  under  protest  to  state 
facts  of  which  the  tax  collector  has  notice."  Parenthetically, 
it  may  be  remarked  that  the  court  in  that  case  further  de- 
cided that  a  tax  paid  after  the  delinquent  list  had  come  into 
the  hands  of  the  tax  collector,  and  after  the  publication  of  the 
notice  of  the  delinquent  sale,  was  a  payment  under  dureai. 
Again,  in  De  Fremery  v.  Aiistin,  53  Cal.  382,  the  court  said 
on  this  subject :  *'The  protest  in  this  case  does  not  specify  any 
grounds  of  illegality  of  the  taxes.  It  was  not  necessary  for 
the  plaintiflFs  to  specify  the  illegality  of  the  tax  upon  the  sol- 
vent debts,  or  of  the  state  tax  upon  the  other  property,  for 
the  tax  collector  is  chargeable  with  notice  of  their  illegality; 
but  if  they  desired  to  recover  back  any  portion  of  the  tax  on 
the  ground  that  the  levy  for  certain  of  the  funds  specified  in 
the  order  of  the  board  levying  the  city  and  county  tax  was 
illegal,  they  should  have  specified  the  grounds  of  the  alleged 
illegality  of  the  tax,  for  there  is  nothing  in  the  case  showing 
that  the  tax  collector  was  chargeable  with  notice  of  the  alleged 
illegality.''  In  each  of  these  cases  the  action  was  against  the 
collecting  oflScer  alone.  The  public  corporation  for  which  he 
acted  was  not  sued.  In  the  case  at  bar  the  action  is  against 
the  city  of  Los  Angeles.  The  members  of  the  board  of  public 
works  are  also  parties  defendant,  but,  as  will  presently  appear, 
they  are  not  personally  or  officially  liable  in  the  action.  The 
case  may  therefore  be  considered  as  if  it  were  against  the  city 
alone.  The  action  in  the  Walker  case  was  express  notice  to 
the  city,  and  to  all  of  its  agencies  empowered  to  act  on  the 
matter,  that  the  plaintifEs  therein  claimed  that  these  assess- 
ments were  illegal  and  of  the  particular' facts  upon  which  such 
claim  was  based.  [8]  It  is  obvious  that  no  further  infor- 
mation to  the  city  was  necessary.  The  rule  established  by  the 
foregoing  decisions  is  that  even  in  cases  where  the  collecting 
officer  has  not  paid  over  the  money  and  is  therefore  still  sub- 
ject to  action,  specifications  of  the  grounds  of  protest  are  not 
necessary  where  such  officer  is  chargeable  with  knowledge  of 
the  illegality  of  the  tax,  or  is  aware  of  the  facts  which  make 
it  illegal,  and  that  in  such  cases  a  general  statement  that  it  is 
illegal  is  sufficient.  We  conclude,  therefore,  that  the  evidence 
was  sufficient  to  support  the  finding,  at  least  with  respect  to 
all  the  payers  who  were  parties  plaintiff  in  the  Walker  case 
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and  who  paid  after  the  notice  of  sale  was  given  and  who  paid 
tinder  protest. 

There  were  two  of  plaintiffs'  assignors,  Abbott  and  Straube, 
who  paid  their  assessments  before  the  notice  of  sale  was  given. 
As  has  already  been  shown,  there  was  at  that  time  no  duress 
of  property.  There  was  only  an  apparent  lien  upon  that 
property.  At  that  time  no  proceeding  to  enforce  the  lien  by 
a  sale  had  been  instituted.  The  protest  was  therefore  unavail- 
ing. (Brumagim  v.  TiUingkast,  18  Cal.  266,  [79  Am.  Dec. 
176].)  The  judgment,  so  far  as  these  claims  are  concerned, 
was  erroneous,  because  the  payments  were  voluntary. 

2.  The  judgment  in  this  case  exceeds  the  aggregate  amount 
of  the  payments  which  were  allowed  to  plaintiffs  by  about 
nine  thousand  doUiirs.  The  appellants  claim  that  it  is  exces- 
sive to  that  extent.  The  excess  is  made  up  of  interest  accru- 
ing on  the  payments  from  December,  1911,  to  the  date  of 
judgment.  It  has  become  established  by  our  decisions  that  in 
an  action  to  recover  taxes  paid  under  protest  under  section 
3819  of  the  Political  Code  no  interest  from  the  time  of  payt 
ment  to  the  date  of  judgment  can  be  allowed.  {Savings  &  L. 
Society  v.  Sm  Francisco,  131  Cal.  356,  [63  Pac.  665] ;  Column 
bia  Savings  Bank  v.  Los  Angeles,  137  Cal.  471,  [70  Pac.  308] ; 
MiUer  v.  Kern  County,  150  Cal.  797,  [90  Pac.  119].)  In  the 
Columbia  Sa-vings  Bank  case  the  court  said  that  interest  was 
not  allowable  for  the  reasons,  first,  that  the  statute  did  not 
provide  for  it ;  second,  that  the  money  could  not  be  said  to  be 
due  from  the  county  *' until  its  liability  was  fixed  by  the  judg- 
ment of  a  court^of  competent  jurisdiction,*'  and,  third,  that 
it  was  not  a  loan  of  money  which  could  be  presumed  to  be 
made  upon  interest.  [9]  We  think  the  same  rule  should 
apply  to  money  paid  under  protest  and  governed  by  the  com- 
mon law,  and  that  the  proper  rule  applicable  here  is  that 
interest  should  not  have  been  charged  against  the  city  of  Los 
Angeles  until  the  invalidity  of  the  assessments  was  established 
by  the  final  judgment  of  the  court  against  the  city  in  the 
action  of  Walker  and  Others  v.  Los  Angeles  aforesaid.  That 
judgment  established  the  invalidity  of  the  assessment  and  set- 
tled the  question  that  the  defendant  city  was  withholding 
money  from  the  plaintiffs  without  right.  It  brings  the  case 
within  the  provision  of  section  1915  of  the  Civil  Code,  allow- 
ing interest  for  the  ** detention  of  money."    It  is  true  that, 
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while  the  assignors  of  plaintiflEs  were  parties  to  that  action  ajt 
the  time  the  payments  were  made,  they  afterward  withdrew 
therefrom  and  dismissed  the  action  so  far  as  they  were  con- 
cerned, but  it  is  at  least  a  fair  presumption  that  this  with- 
drawal was  made  because  of  the  fact  that  in  the  meantime 
they  had  preserved  their  rights  to  recover  the  money  by  mak- 
ing the  protest  accompanying  the  payment  thereof,  and  under 
these  circumstances  we  see  no  reason  why  they  were  not  en- 
titled to  interest  as  soon  as  it  was  adjudged  that  the  city  had 
no  right  to  exact  payment  and  that  it  was  unjustly  withhold- 
ing the  money  from  the  plaintiffs.  The  court  erred  in  so  far 
as  it  allowed  interest  for  a  time  antedating  the  final  judgment 
in  that  action. 

3.  The  judgment  appealed  from  purports  to  run,  not  only 
against  the  city  of  Los  Angeles,  but  also  against  the  persons 
who  at  the  time  of  the  payments  were  members  of  the  board 
of  public  works,  and  against  the  board  of  public  works  also. 
The  board  of  public  works  is  an  agency  of  the  city;  it  has 
no  separate  corporate  existence,  and  so  far  as  we  are  aware 
it  is  incapable  of  either  suing  or  being  sued,  except  perhaps 
in  marulamv^  to  compel  the  performance  of  its  duty.  Conse- 
quently the  judgment,  so  far  as  the  board  is  concerned,  is  un- 
authorized. With  respect  to  the  liability  of  the  members 
thereof  who  were  in  oflSce  at  the  time  the. payments  were 
made,  it  appears  from  the  evidence  that  the  money  collected 
upon  these  assessments  was  all  paid  into  the  treasury  of  the 
city  and  paid  out  of  the  treasury  in  satisfaction  of  damages 
awarded  to  the  persons  whose  lands  were  taken  and  damaged 
by  the  opening  of  the  street,  and  that  this  all  occurred  before 
the  beginning  of  the  present  action.  [10]  It  is  settled  by 
our  decisions  that  an  action  will  not  lie  against  collecting  offi- 
cers or  boards,  such  as  the  board  of  public  works  and  its  mem- 
bers, to  recover  money  paid  upon  an  illegal  assessment,  unless 
the  money  still  remains  in  the  hands  of  the  board  or  its  mem- 
bers at  the  time  such  action  is  begun.  (Hartford  etc,  Co.  v. 
Jordan,  168  Cal.  270,  [142  Pac.  839] ;  Craig  v.  Boone,  146 
Cal.  718,  [81  Pac.  22].)  [11]  It  follows  that  the  judgment 
against  the  members  of  the  board  is  not  sustained  by  the 
evidence. 

4.  As  has  just  been  said,  there  can  be  no  recovery  in  cases 
like  the  present  against  one  who  is  a  mere  collection  officer 
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and  who  before  the  action  is  be^un  has  paid  the  money  over 
to  his  principal  in  due  course  of  law.  The  appellants  contend 
that  this  rule  applies  to  the  city  itself  and  that  it  cannot  be 
held  liable  because  of  the  fact  that  before  the  action  was  begun 
the  money  collected  upon  these  assessments  had  all  been  paid 
out  upon  the  damages  allowed  to  the  persons  whose  land  was 
taken  or  damaged  for  the  opening  of  the  street.  [12]  Wher- 
ever a  city  or  a  county  occupies  a  position  similar  to  that  of 
a  collection  agent  who  has  paid  the  money  collected  over  to  his 
principal,  this  rule  applies.  The  cases  cited  by  the  appellants 
are  of  this  character.  They  are  Elberg  v.  County  of  San  Luis 
Obispo,  112  Cal.  316,  [41  Pac.  475,  44  Pac.  572] ;  Pacific  etc. 
Co.  V.  Cownty  of  San  Diego,  112  Cal.  314,  [41  Pac.  423,  44 
Pac.  571] ;  Easterbrook  v.  San  Francisco,  5  Cal.  Unrep.  341, 
[44  Pac.  800],  and  Davis  v.  San  Francisco,  115  Cal.  67,  [46 
Pac.  863].  In  these  cases  it  was  held  that  where  a  collection 
officer  of  one  public  corporation,  a  county  tax  collector,  for 
example,  is  also  and  ex  officio  empowered  to  collect  taxes  levied 
for  another  public  corporation,  such  as  a  school  district,  which 
tax,  when  collected,  belongs  to  and  is  to  be  paid  over  to  such 
other  corporation,  a  suit  against  the  county  for  the  recovery 
of  the  money  paid  to  such  collecting  officer  upon  such  a  tax, 
upon  the  ground  that  the  tax  was  illegal  and  void,  cannot  be 
maintained,  unless  it  is  begun  before  the  money  has  been  paid 
over  to  the  other  public  corporation  for  which  it  was  collected 
and  to  which  it  belonged.  These  decisions  have  no  applica- 
tion here  so  far  as  the  city  of  Los  Angeles  is  concerned.  The 
street  opening  district  formed  for  the  purposes  of  the  assess- 
ment was  not  a  public  corporation,  but  was  a  mere  area  or 
taxing  district  which  the  proper  authority  had  declared  to  be 
specially  benefited  by  the  proposed  improvement.  The  city 
had  the  right  of  possession  and  control  of  the  funds  raised  by 
the  assessment.  It  had  the  power  to  raise  funds  for  such 
street  opening  either  by  a  proceeding  for  a  special  assessment, 
as  here  attempted,  or  by  general  taxation  upon  all  the  taxable 
property  in  the  city.  (Sec.  2,  subds.  13,  16,  18  and  19,  City 
Charter,  Stats.  1911,  p.  2061.)  The  money  when  raised  be- 
longed to  the  city.  The  protest  made  to  the  city  preserved  to 
the  assessment  payers  the  right  to  recover  the  same  against 
the  city,  and  it  could  not  thereafter  pay  out  the  money  in  pur- 
suance of  the  illegal  assessment  and  thereby  escape  liability 
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to  the  property  owners.  Upon  receiving  the  money  under  a 
protest  properly  made  it  was  the  duty  of  the  city  to  withhold 
the  funds  until  the  legality  of  the  assessment  was  ascertained, 
and  when  that  point  was  decided  against  the  city  it  became  its 
duty  iinmediately  to  return  the  money  to  those  from  whom  it 
had  been  received.  This  is  clearly  the  effect  of  the  decision 
of  this  court  in  GUI  v.  Oakland,  124  Cal.  335,  [57  Pac.  150], 
where  the  facts  were  in  all  essential  particulars  the  same  as 
those  here  existing.  The  only  difference  is  that  in  that  case 
the  city  had  previously  advanced  money  from  its  general  fund 
for  the  opening  of  the  street,  and  the  assessment  which  was 
declared  to  be  illegal  was  levied  for  the  purpose  of  refunding 
the  same  to  the  city.  [18]  Here  the  city  having  used  the 
money  it  had  illegally  collected  to  pay  for  the  opening  of  the 
street  must  be  deemed  to  be  in  the  same  position  as  if  it  had 
paid  out  the  same  from  its  general  fund.  The  difference  in 
the  two  cases  does  not  justify  any  different  rule  regarding  the 
city's  liability. 

5.  Appellants  claim  that  with  respect  to  the  payments  made 
by  Straube  and  Abbott,  Lee,  and  Parish,  the  action  is  barred 
by  the  two  years'  statute  of  limitations,  as  an  action  not 
founded  upon  an  instrument  in  writing.  (Code  Civ.  Proe., 
sec.  339,  subd.  1.)  [14]  There  can  be  no  question  but  that 
the  action  is  not  founded  upon  an  instrument  in  writing,  and 
therefore  this  statute  applies.  The  action  was  begrun  on 
December  20,  1913.  The  payments  of  the  above-named  par- 
ties were  all  made  more  than  two  years  before  that  time. 
Those  of  Straube  and  Abbott  were  made  in  November,  1911. 
As  we  have  already  decided  that  these  two  parties  did  not  pay 
under  duress  or  compulsion  and  could  not  recover,  it  is  un- 
necessary to  consider  the  effect  of  the  statute  of  limitations 
upon  that  part  of  the  plaintiff's  claim.  The  payments  of  Lee 
and  Parish  were  made  on  December  15,  1911,  five  days  more 
than  the  two  years  prior  to  the  beginning  of  the  action. 

If  the  cause  of  action  to  recover  the  money  accrued  immedi- 
ately upon  such  payment,  these  claims  would  be  barred.  But 
this  is  not  the  case.  The  city  charter  provides  that  claims 
against  the  city  shall  be  paid  only  on  demands  as  provided 
therein;  that  every  claim  must  be  first  presented  to  and  ap- 
proved by  the  board  authorized  to  incur  the  liability  repre- 
sented thereby,  in  this  case  the  board  of  public  works;  that  if 
such  claim  is  approved^  it  must  then  be  presented  to  the  city 
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auditor  to  be  audited  by  him,  and  that  if  he  rejects  it  or 
approves  it  in  part  only,  it  shall  then  go  to  the  finance  com- 
mittee of  the  council;  that  it  must  then  be  considered  by  such 
committee  and  reported  to  the  council  for  its  action  thereon ; 
that  the  eouneil  may  overrule  or  sustain  the  objection  of  the 
auditor  and  shall  thereupon  return  the  same  t9  the  auditor 
with  it9  action  indorsed  thereon ;  that  no  payment  can  be  made 
from  the  city  treasury  or  out  of  the  public  funds  of  the  city 
unless  the  demand  therefor  be  so  pi*esented  to  and  approved 
by  every  officer,  board,  or  body,  as  required  by  the  charter,  all 
of  which  must  appear  on  the  face  of  the  paper  representing 
the  demand,  and,  finally,  that  no  suit  can  be  brought  on  any 
claim  for  money  or  damages  against  the  city  or  any  of  its 
agencies  or  officers  until  a  demand  for  the  same  has  been  pre- 
sented in  the  manner  above  stated,  and  rejected,  in  whole  or 
in  part.  (City  Charter,  sees.  216,  217,  219,  220,  222a,  222g, 
StatB.  1911,  p.  2152.)  [16]  It  has  been  decided,  and  must 
now  be  considered  as  settled,  that  where  the  charter  of  a  city 
provides  that  demands  must  be  presented  to.  its  council  or 
some  officer  of  the  city  for  approval  or  rejection,  and  that  no 
payments  can  be  made  nor  suit  be  brought  thereon  until  after 
such  presentation  and  rejection,  that  the  cause  of  action  does 
not  accrue  until  such  presentation  has  taken  place.  Whether 
failure  of  the  city  officers  to  act  upon  the  claim  will  presently 
set  in  motion  the  right  to  begin  a  suit  it  is  unnecessary  to 
determine.  At  all  events  there  must  be  a  presentation  and 
time  given  for  action  by  the  city  authorities  before  the  cause 
of  action  accrues.  (Farmers*  etc.  Bank  v.  Los  Angeles,  151 
Cal.  655,  [91  Pac.  795] ;  Sonihem  Pac.  Co,  v.  Santa  Cruz,  26 
CaL  App.  26,  [145  Pac.  736].)  The  appellants  resort  to  the 
doctrine  laid  down  in  a  number  of  decisions  where  it  was  held 
that  in  cases  where  a  demand  is  necessary  to  complete  a  cause 
of  action,  the  party  having  the  claim  cannot  delay  the  time 
when  the  statute  of  limitati6ns  begins  to  run  by  failing  to 
make  the  demand.  {WUliams  v.  Bergin,  116  Cal.  56,  [47  Pac. 
877] ;  Barnes  v.  Glide,  117  Cal.  1,  [59  Am.  St.  Rep.  153,  48 
Pac.  804] ;  San  Lms  Obispo  County  v.  Oage,  139  Cal.  398,  [73 
Pac.  174],  and  other  cases  which  we  need  not  mention.)  In 
WUliams  v.  Bergin  this  rule  is  laid  down,  and  it  is  said  that  a 
party  **  cannot  suspend  indefinitely  the  running  of  the  statute 
of  limitations  by  a  delay  in  performing  such  preliminary  act, 
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and  that  if  the  time  within  which  such  act  is  to  be  performed 
is  indefinite  or  not  specified,  a  reasonable  time  will  be  allowed 
therefor,  and  the  statute  will  begin  to  run  after  the  lapse  of 
such  reasonable  time.  What  is  a  reasonable  time  will  depend 
upon  the  circumstances  of  each  case.  .  .  .  The  rule  rests  upon 
the  principle  that  the  plaintiff  has  it  in  his  power  at  all  times 
to  do  the  act  which  fixes  his  right  of  action.  The  reason  of 
the  rule,  however,  ceases  when  the  right  of  action  is  not  under 
his  control,  but  depends  upon  the  act  of  another;  and  wben 
the  act  upon  which  his  right  to  maintain  an  action  depends 
is  an  oflScial  act  to  be  performed  by  a  public  officer  in  the  line 
of  his  official  duty,  there  is  no  presumption  that  any  delay  in 
its  performance  was  unreasonable.  *'  (116  Cal.  61,  [47  Pac 
878].)  Under  the  rule  thus  stated  the  action  upon  these 
claims  cannot  be  deemed  to  have  been  barred  by  the  statute. 
The  payments  were  made  on  December  15th,  only  five  days 
before  the  beginning  of  the  two-year  period  preceding  the  be- 
ginning of  the  action.  It  cannot  reasonably  be  claimed  that 
within  that  five-day  period  the  parties  could  have  secured  ac- 
tion upon  their  claims  by  the  several  city  officers  and  board 
who  were  required  to  act  thereon  before  the  claim  could  have 
been  paid,  or  that  the  reasonable  time  within  which  to  procure 
action  of  the  city  authorities  did  expire  before  the  explication 
of  the  said  five  days.  (See,  also,  Dennis  v.  Bint^  122  Cal.  45, 
[68  Am.  St.  Rep.  17,  54  Pac.  378].)  It  appears  from  the 
record  that  demands  were  presented  long  before  the  expira- 
tion of  the  two  years,  and  that  they  were  duly  rejected  before 
this  action  was  begun.  The  precise  question  was  not  before 
the  court  in  San  Luis  Obispo  County  v.  Oage,  supra,  and  what 
IS  there  said  is  not  in  conflict  with  the  rule  just  stated. 
[16]  We  are  of  the  opinion  that  these  demands  were  not 
barred  by  the  statute  of  limitations. 

Some  of  the  questions  we  have  treated  would  not  be  abso- 
lutely necessary  to  a  determination  of  the  case,  but  we  have 
considered  them  because  of  the  fact  that  the  judgment  must 
be  reversed  and  a  new  trial  may  ensue  in  which  the  same  ques- 
tions may  again  arise.  Although  from  what  we  have  said  it 
is  apparent  that  the  judgment  against  the  city  of  Los  Angeles 
was  correct  as  to  a  part  of  the  claim  of  the  plaintiffs,  yet  the 
record  does  not  present  facts  sufficient  to  enable  us  to  deter- 
mine with  certainty  how  much  should  be  recovered,  and  we 
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therefore  deem  it  better  to  reverse  the  entire  judgment,  so  that 
upon  a  new  trial  the  facts  may  be  more  clearly  established 
The  judgment  is  reversed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 

All  the  Justices  concurred. 


[S.  F.  No.  8921.    In  Bank.—^rcli  4,  1919.] 

SAN  FRANCISCO-OAKLAND  TERMINAL  RAILWAYS 
(a  Corporartion),  Petitioner,  v.  INDUSTRIAL  ACCI- 
DENT COMlvnSSION  et  al.,  Respondents. 

[1]  WoaKMEN'0  Compensation  Act  —  Flagman  Employed  by  Two 
Bajlboad  Companies — Relationship  or  Employes  and  Employes 
AS  TO  Each  Company. — Where  one  railroad  carrier  engaged  indis- 
tingnishablj  in  interstate  and  suburban  traffic  employed  a  fagman 
at  a  crossing,  and  another  railroad  carrier  engaged  solely  in  intra- 
state commerce  and  operating  its  road  on  parallel  tracks  paid  one- 
half  of  the  monthly  salary  of  such  flagman,  the  flagman  acting  for 
both  carriers,  the  relation  of  employer  and  employee  existed  be- 
tween each  carrier  and  the  flagman,  within  the  meaning  of  the 
t^ms  as  defined  in  the  Workmen's  Compensation,  Insurance  and 
Safety  Act. 

[2]  Id. — ^Killing  of  Flagman — Jurisdiction  of  Commission — Right 
TO  AwAAD  Compensation  Against  Intrastate  Cabsieb. — ^Where  a 
flagman  thus  employed  was  killed  by  a  train  of  the  interstate  car- 
rier at  a  time  when  a  train  of  the  intrastate  carrier  was  also 
arriving,  the  jurisdiction  of  the  Industrial  Accident  Commission  to 
award  eomx>ensation  was  not  lost  as  to  the  intrastate  carrier  by 
reason  of  the  federal  employer's  liability  law,  which  excluded  the 
jurisdiction  of  the  commission  to  award  compensation  against  the 
interstate  carrier. 

[8]  Id. — ^Jurisdiction  of  Commission  —  Exclusion  by  Federal  Em- 
ployers' Liabiuty  Law— Extent  of.— The  jurisdiction  of  the  In- 
dustrial Accident  Commission  is  excluded  by  the  federal  employers' 
liability  law  only  as  to  such  matters  as  are  covered  by  the  act,  and 
necessarily  the  federal  act  cannot  be  held  to  affect  the  rights  under 
the  state  law  of  an  employee  of  a  common  carrier  by  railroad  in  no 
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way  engaged  in  interstate  commerce,  or  the  rights  of  his  de- 
pendents in  the  event  of  his  death,  to  obtain  compensation  under 
such  state  law  on  account  of  injuries  or  death  occurring  in  the 
course  of  his  employment  hj  such  carrier,  and  arising  out  of  such 
emploTment. 
[4]  Id. — Beleasb  of  Inteestatk  Carrier — Right  to  Compensation 
Under  State  Act. — A  written  release  executed  by  the^  surviving 
wife  of  a  flagman  thus  employed  to  the  interstate  carrier  releas- 
ing it  from  all  claims  and  causes  of  action  on  account  of  the  death 
of  her  husband,  is  invalid,  in  So  far  as  any  claim  under  the  Work- 
men's Compensation  Act  is  concerned,  where  it  did  not  provide  for 
the  payment  of  full  compensation  in  accordance  with  the  provisions 
of  the  acty  and  was  never  approved  by  the  commission. 

PROCEEDING  in  Certiorari  originally  commenced  in  the 
Supreme  Court  to  annul  an  award  of  the  Industrial  Accident 
Commission.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Smith  for  Petitioner. 

Christopher  M.  Bradley  and  James  P.  Montgomery  for 
Eespondents. 

ANGELLOTTI,  C.  J.— This  is  a  proceeding  in  certiorari 
having  for  its  purpose  the  annulment  of  an  award  in  favor  of 
Abigail  M.  Robinson  against  petitioner  for  death  benefit  and 
burial  expense  on  account  of  the  death  of  her  husband,  Wash- 
ington L.  Robinson,  who  was  killed  as  the  result  of  an  acci- 
dent occurring  in  the  course  of  his  employment  and  arising 
out  of  his  employment  as  a  crossing  watchman  at  the  cross- 
ing of  Shattuck  Avenue  and  Bancroft  "Way,  in  the  city  of 
Berkeley. 

The  proceeding  before  the  commission  was  against  both  peti- 
tioner and  the  Southern  Pacific  Company,  upon  the  theory 
that  they  were  both  the  employers  of  deceased.  The  findings 
of  the  commission  substantially  declare  that  on  January  20, 
1918,  deceased  **was  in  the  service,  other  than  as  an  independ- 
ent contractor,  jointly  of  defendants  ...  as  a  flagman  at  a 
certain  street  crossing'';  that  his  duties  in  said  employment 
were  to  warn  and  signal  indiscriminately  the  operators  of  the 
trains  of  both  defendants  as  to  vehicles  and  pedestrians  at  or 
approaching  said  street  crossing  and  to  warn  and  signal  pedes- 
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trians  and  the  drivers  of  vehicles  as  to  the  approach  at  said 
crossing  of  the  trains  of  both  defendants;  **that  at  the  said 
time  and  place,  while  engaged  in  rendering  service  for  both 
of  said  defendants,  the  employed  sustained  an  injury,  to  wit, 
he  was  struck  accidentally  by  a  passing  train  of  said  South- 
em  Pacific  Company  while  engaged  in  flagging;  that  such  ' 
injury  arose  out,  and  in  the  course  of,  ''his  joint  employment 
by  said  defendants,"  and  was  proximately  caused  thereby; 
"that  said  injury  proximately  caused  death  on  the  twenty- 
third  day  of  January,  1918,"  and  **that  the  earnings  of  the 
employee  in  said  employment  at  said  time  were  forty-five  dol- 
lars ($45)  per  month,  one-half  whereof  was  paid  by  each  de- 
fendant."  It  was  further  found  that  the  system  of  the  South- 
em  Pacific  Company  at  said  crossing  was  ''at  all  times 
engaged  indistinguishably  in  interstate  and  suburban  trafSc, 
and  therefore  as  to  said  defendant  the  employee  was  engaged 
in  interstate  commerce,"  with  the  result  that  as  to  the  South- 
em  Pacific  Company  the  commission  was  without  jurisdiction. 
The  award,  therefore,  was  made  solely  against  petitioner. 

We  construe  these  findings  as  sufficiently  declaring  that  at 
the  time  of  the  accident  deceased  was  in  the  employ  of  both 
defendants;  that  at  the  time  of  the  accident  he  was  actually 
engaged  in  rendering  service  for  both  of  the  defendants,  and 
that  his  injury  arose  out  of,  and  in  the  course  of,  said  employ- 
ment while  rendering  such  service.  They  sufficiently  show 
the  relation  of  employer  and  employee  within  the  meaning  of 
the  "Workmen's  Compensation,  Insurance  and  Safety  Act," 
(Stats.  1917,  p.  831),  which  defines  an  employer  as  one  "who 
has  any  person  in  service  under  any  appointment  or  contract 
of  hire,  .  .  .  ,  express  or  implied,  oral  or  written,  ..." 
(section  7),  and  an  employee  as  "every  person  in  the  service 
of  an  employer  as  defined  by  section  seven  hereof  under  any 
appointment  or  contract  of  hire  .  .  .  ,  express  or  implied, 
oral  or  written,  .  •  .  "  (section  8),  as  well  as  under  the  gen- 
eral law. 

It  is  earnestly  urged  that  the  evidence  received  by  the  com- 
mission fails  to  furnish  any  support  for  a  conclusion  that  the 
relation  of  employer  and  employee  existed  between  petitioner 
and  deceased,  or  that  deceased  was  injured  while  engaged  in 
any  service  for  petitioner.  The  situation  in  this  connection 
was  as  follows: 
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Both  petitioner  and  tlie  Southern  ^Pacific  Company  operated 
suburban  electric  lines  to  and  through  parts  of  Berkeley,  the 
interstate  character  of  the  Southern  Pacific  Company  being 
based  on  the  fact  that  interstate  passengers  and  freight,  as 
well  as  United  States  mail,  were  carried  on  its  trains.  At  and 
near  the  place  of  the  accident  the  tracks  of  both  companies 
are  along  Shattuck  Avenue,  a  street  running  in  a  northerly 
and  southerly  direction.  Each  company  haa  two  tracks,  and 
the  four  are  parallel,  the  two  Southern  Pacific  Company  tracks 
being  on  the  westerly  side  of  the  avenue,  and  there  being  about 
15  feet  between  the  two  sets  of  tracks.  These  tracks  run 
along  Shattuck  Avenue,  across  its  intersection  with  Bancroft 
Way,  and  then  on  along  Shattuck  Avenue  northerly.  Just 
across  this  intersection,  on  the  northerly  side,  is  a  stopping 
place  or  station  for  both  systems.  The  evidence  shows  very 
clearly  that,  acceding  to  a  request  of  the  Berkeley  authorities 
made  for  the  purpose  of  giving  protection  to  pedestrians  and 
vehicles  passing  over  the  tracks  of  the  two  companies  at  cer- 
tain street  crossings,  including  that  of  Shattuck  Avenue  and 
Bancroft  Way,  the  two  companies  had  entered  intp  an  oral 
understanding  several  years  before  under  which  the  Southern 
Pacific  Company  was  to  place  crossing  watchmen  at  such 
crossings,  and  bill  one-half  the  wages  of  such  watchmen  to 
petitioner.  This  arrangement  had  been  faithfully  complied 
with  from  the  time  it  was  made  up  to  and  including  the  time 
of  the  accident,  and  the  Southern  Pacific  Company  had  each 
month  rendered  its  bill  to  petitioner  for  one-half  the  wages 
of  each  man  so  employed,  and  petitioner  had  each  month  paid 
such  bill.  At  the  time  of  the  accident  and  for  some  weeks 
prior  thereto  deceased  was  the  crossing  watchman  so  installed 
at  the  Shattuck  Avenue  Bancroft  Way  crossing.  While  the 
two  systems  of  railroad  were  absolutely  separate  and  distinct, 
the  duties  of  these  watchmen  were  absolutely  the  same  as  to 
each,  and  they  were  so  instructed.  But  they  were  directly 
selected  and  employed  by  the  Southern  Pacific  Company,  were 
carried  on  the  pay-roll  of  that  company  for  all  of  their  wages, 
were  directly  paid  all  of  their  wages  by  that  company,  were 
under  the  supervision  of  that  company  in  the  performance  of 
their  duties,  and  that  company  alone  exercised  directly  the 
power  of  discharge,  though  it  was  admitted  that  such  power 
would  be  exercised  as  to  any  watchman  whose  discharge  was 
insisted  on  by  petitioner. 
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The  accident  occurred  about  5:57  P.  M.  on  January  20, 
1918.  Trains  of  both  companies  going  north  arrived  at  the 
Shattuck  Avenue  Bancroft  Way  station  about  the  4same  time, 
petitioner's  train  being  a  little  ahead  of  the  other.  Deceased 
was  standing  near  the  west  rail  of  the  track  of  the  Southern 
Pacific  Company  on  which  the  train  of  that  company  ap- 
proached, facing  east,  apparently  in  the  discharge  of  his 
duties  as  crossing  watchman  and  apparently  looking  in  the 
direction  of  petitioner's  train.  The  evidence  is  not  entirely 
in  accord  as  to  the  relative  position  of  the  trains  at  the 
moment  of  the  accident,  but  in  view  of  the  findings  we  must 
consider  it  in  the  light  most  favorable  to  the  claimant. 
According  to  some  of  the  evidence,  the  trains  came  in  prac- 
tically together,  the  head  of  petitioner's  train  being  only  about 
half  a  cap-length  ahead  going  **into  the  station,"  and  stopped 
at  the  same  time  in  that  relative  position.  Deceased  was 
apparently  standing  too  near  the  Southern  Pacific  Company 
track,  and  was  struck  by  the  first  car  and  thus  received  his 
injury. 

The  evidence  is  in  such  condition  as  to  fairly  warrant  a  con* 
elusion  that  at  the  time  of  the  accident  deceased  was  actually 
engaged  in  his  duties  as  crossing  watchman  with  reference  to 
the  two  trains  which  were  then  arriving,  and  so  was  actually 
engaged,  as  found  by  the  commission,  in  rendering  service,  in 
the  course  of  his  employment,  for  both  of  the  defendants.  It 
is  true  that  there  was  other  evidence  tending  to  show  that 
petitioner's  train  had  arrived  earlier  than  indicated  by  the 
evidence  above  referred  to,  and  that  the  duties  of  deceased  in 
connection  therewith  had  ended  before  the  accident,  but,  upon 
the  whole  case,  that  was  a  question  of  fact  for  the  commis- 
sion, and  its  finding  is  conclusive  in  so  far  as  the  courts  are 
concerned. 

[1]  We  are  also  of  the  opinion  that,  upon  the  facts  we 
have  stated,  the  commission  correctly  held  that  deceased  was 
in  the  employ  of  both  companies,  and  that,  therefore,  the  re- 
lation of  employer  and  employee  existed  between  deceased 
and  petitioner.  This  appears  to  us  to  necessarily  be  the  re- 
sult of  the  arrangement  between  the  companies  and  their 
course  of  conduct  thereunder.  The  deceased  was  engaged  to 
perform  his  service  for  both  companies  and  was  in  reality  paid 
his  wages  by  the  two  companies,  each  paying  one-half.  That 
he  was  selected  for  this  service  by  the  Southern  Pacific  Com- 
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pany,  was  placed  on  its  pay-roll  as  its  employee,  was  under 
its  supervision,  direction,  and  control,  and  was  given  his  wages 
by  it,  was  simply  tlie  result  of  the  arrangement  between  the 
two  companies  as  to  the  method  by  which  the  thing  contem- 
plated should  be  done.  In  all  this,  including  the  contract  of 
employment,  the  Southern  Pacific  Company  was  acting  on 
behalf  of  petitioner  as  well  as  itself,  and  in  no  respect  as  an 
independent  contractor.  We  cannot  see,  looking  at  the  sub- 
stance of  the  transaction,  why  petitioner  and  deceased  did  not 
fully  measure  up  to  the  definitions  of  employer  and  employee 
contained  in  our  ''Workmen's  Compensation,  Insurance  and 
Safety  Act."  That  such  is  the  situation  under  the  general 
law  to  which  it  has  been  held  ''we  must  look''  in  determin- 
ing such  questions  (see  Employers'  Liability  Assur,  Corp.  v. 
Industrial  Ace.  Com.,  17»  Cal.  432,  [177  Pac.  273],  is  fully 
sustained  by  such  cases  as  Vary  v.  Burlington  C.  R.  &  M.  B. 
Co.,  42  Iowa,  246,  and  Atlanta  Coast  Lines  B.  Co.  v.  Tredr 
way's  Admx.,  120  Va.  735,  [93  S.  E.  560].  None  of  the  cases 
cited  by  petitioner  is  in  point  upon  such  facts  as  we  have  in 
this  case. 

[2]  Although  petitioner  is  not  a  common  carrier  by  rail 
engaged  in  interstate  commerce,  it  is  claimed  that  if  deceased 
was  at  the  time  of  the  accident  rendering  service  for  both 
petitioner  and  the  Southern  Pacific  Company,  which  was  en- 
gaged in  interstate  commerce,  his  service  as  to  the  latter  being 
of  an  interstate  character,  that  character  must  attach  to  the 
whole  of  his  service,  and  thi^  in  view  of  the  Federal  Employ- 
ers' liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65, 
[U.  S.  Comp.  Stats.,  sees.  8657-8665]),  exclude  the  jurisdie- 
tion  of  the  state  commission,  even  as  to  the  petitioner,  which 
is  not  engaged  in  interstate  commerce.  This  claim  loses  sight 
of  the  fact  that  the  service  as  to  each  company,  though  con- 
fused in  point  of  time  of  rendition,  was  absolutely  separate 
and  distinct  in  every  other  way.  For  one  company  he  was 
doing  one  thing  and  for  the  other  company  an  entirely  differ- 
ent and  distinct  thing,  and  his  service  for  petitioner  had  no 
element  of  an  interstate  character.  [8]  The  claim  further 
loses  sight  of  the  fact  that  the  jurisdiction  of  the  state  com- 
mission is  excluded  by  the  federal  employers'  liability  law 
only  as  to  such  matters  as  are  covered  by  the  act,  and  neces- 
sarily the  federal  act  cannot  be  held  to  affect  the  rights  under 


Digitized  by  VjOOQ IC 


March,  1919.]     Terminal  Rys.  v.  Industrial.  Acjc.  Com.    127 

the  state  law  of  an  employee  of  a  common  carrier  by  railroad 
in  no  way  engaged  in  interstate  commerce,  or  the  rights  of  his 
dependents  in  the  event  of  his  death,  to  obtain  compensation 
under  such  state  law  on  account  of  injuries  or  death  occurring 
in  the  course  of  his  employment  by  such  carrier,  and  arising 
out  of  such  employment. 

[43  It  is  suggested,  though  not  argued  by  petitioner  in  his 
briefs,  that  a  release  given  by  the  claimant  to  the  Southern 
Pacific  Company  had  the  effect  of  releasing  petitioner.  It 
appears  that  prior  to  the  commencement  of  this  proceeding 
before  the  commission,  the  claimant,  in  consideration  of  $250 
paid  her  by  such  company,  executed  a  written  release  of  the 
company  from  all  claims  and  causes  of  action  on  account  of 
the  death  of  her  husband.  This  amount  was  credited  by  the 
commission  to  petitioner  in  its  final  award,  thereby  reducing 
the  full  compensation  of  $1,539  by  $250.  The  release  did  not 
"provide  for  the  payment  of  full  compensation  in  accordance 
with  the  provisions  of  the  act,  and  it  was  never  **  approved 
by  the  commission."  In  so  far  as  any  claim  under  the  Work- 
men's Compensation  Insurance  and  Safety  Act  is  concerned, 
it  was  therefore  invalid  (section  27),  and  it  is  material  only 
in  considering  any  claim  that  may  be  asserted  against  the 
Southern  Pacific  Company}  under  the  federal  employers'  lia- 
bility law. 

No  written  notice  was  served  on  petitioner  within  thirty 
days  after  the  injury  to  Robinson  stating  name  and  address 
of  person  injured,  etc.,  as  required  by  section  15  of  the  com- 
pensation act.  That  section  provides,  however,  "that  the 
failure  to  give  any  such  notice,  .  .  .  shall  not  be  a  bar  to  re- 
covery under  this  act  if  it  is  found  as  a  fact  in  the  proceed- 
ings for  the  collection  of  the  claim  that  there  was  no  intention 
to  mislead  or  prejudice  the  employer  in  making  his  defense, 
and  that  he  was  not  in  fact  so  misled  or  prejudiced  thereby.'* 
The  commission  so  found  in  this  proceeding.  Section  19  (d) 
of  the  act  provides  that  ''prejudice  to  the  employer  by  failure 
of  the  employee  to  give  notice,  as  required  by  section  fifteen," 
is  an  afilrmative  defense,  and  that  **the  burden  of  proof  shall 
rest  upon  the  employer  to  establish  them."  In  the  light  of 
these  provisions  it  certainly  cannot  be  held  that  the  finding  of 
the  commission  is  without  sufiScient  support  in  the  evidence. 
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What  we  have  said  disposes  of  all  points  in  the  briefs  as  to 
which  discussion  is  necessary. 
The  award  is  affirmed. 

Shaw,  J.,  Melvin,  J.,  Wilbur,  J.,  Lennoni  'J.,  Lawlor,  J.,  and 
Olney,  J.,  concurred. 


[L.  A.  No.  4800.    Department  Two.— March  5,  1919.] 

CLINTON  CAMPBELL,  Respondent,  v.  PRANK  J.  SPARE 
et  al.,  Appellants. 

[1]  Lease — Payment  of  Ebnt  —  Dealings  of  Parties  —  Temporary 
Concession — Future  Rents  Unapfectio). — Where  the  lessor  under 
a  written  lease  in  which  the  rents  reserved  are  payable  in  specified 
monthly  installmeifts,  in  order  to  assist  the  lessees  in  tiding  ovef 
certain  slack  months,  accepts  varying  sums,  each  for  less  than  that 
specified  in  the  lease,  as  payment  in  full  for  such  months,  such 
concessions  do  not  operate  as  a  modification  of  the  lease  in  refer- 
ence to  the  amount  of  future  monthly  installments  of  rent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  P.  Wood,  Judge.    Affirmed. 

The^  facts  are  stated  in  the  opinion  of  the  court. 

Oscar  C.  Mueller,  Alfred  Wright,  and  Wm.  W.  Lovett,  Jr., 
for  Appellants. 

James,  Smith  &  McCarthy  and  Neil  S.  McCarthy  for  Re- 
spondent. 

LENNON,  J. — In  this  action  the  plaintiff  recovered  a  judg- 
ment in  the  sum  of  $2,329,  found  to  be  due  to  the  plaintiff  as 
the  unpaid  balance  of  rent  reserved  by  the  terms  of  a  written 
lease  entered  into  on  January  29,  1913,  between  the  plaintiff 
as  lessor  and  the  defendants,  Frank  J.  Spare  and  Anna  E. 
Spare,  his  wife,  as  lessees.  The  demised  premises  consisted 
of  a  furnished  apartment  house  in  the  city  of  Los  Angeles 
known  as  the  Campbellton  and  the  lease,  which  was  to  con- 
tinue for  a  term  of  five  years,  prescribed  as  rental  the  sum  of 


Digitized  by  VjOOQ IC 


March,  1919.]  Campbell  v.  Spare.  129 

$675  a  month,  payable  monthly  in  advance,  from  February  1, 

1913,  to  and  including  January  31, 1914,  and  the  sum  of  seven 
hundred  dollars  a  month  payable  in  advance  for  the  remain- 
der of  the  term.  The  defendants  T.  L.  Henderson,  George 
J.  Morgan,  and  P.  Nutting  were  sureties  on  a  bond  in  the  sum 
of  two  thousand  five  hundred  dollars  conditioned  for  the  faith- 
ful performance  of  the  covenants  of  the  lease. 

Substantially  stated,  the  further  facts  of  the  case  as  re- 
vealed by  the  pleadings  and  proof  are  as  follows :  The  lessees 
took  possession  of  the  leased  premises  under  the  lease  on  the 
first  day  of  February,  1913,  and  vacated  them  on  August  10, 

1914,  without  paying  any  rent  for  the  months  of  June,  July, 
and  August  of  that  year.  At  the  beginning  of  the  term  the 
lessees  regularly  made  monthly  payments  of  rent  as  provided 
in  the  lease  up  to  and  including  the  month  of  May,  1913, 
when  they  notified  the  plaintiff  by  letter  addressed  to  him  at 
Phoenix,  Arizona,  that  they  found  **it  utterly  impossible  to 
produce  an  income  commensurate  with  the  rent  required  by 
the  terms  of  the  lease,"  and  were,  therefore,  **in  the  posi- 
tion of  either  continuing  in  the  occupancy  under  the  lease  at 
a  heavy  loss  ...  or  surrendering  possession,''  and  the  lessees, 
so  the  letter  said,  called  the  situation  to  the  attention  of  the 
plaintiff  to  the  end  that  he  might  judge  which  he  desired  they 
should  do.  The  letter  assumed  that  the  plaintiff  appreciated 
the  conditions  which  existed  during  that  i)eriod  of  the  year, 
and  following  an  assertion  that  the  house  was  substantially 
vacant,  concluded  by  saying,  ''We  feel  that  it  is  no  more  than 
right  for  us  to  ask  that  you  lower  the  rent  to  such  a  reason- 
able amount  which  will  enable  us  to  meet  it  promptly  at  the 
time  it  is  due.*'  The  plaintiff  on  May  29,  1913,  replied  by 
letter  that  he  had  written  his  wife  to  call  on  the  lessees  ''and 
talk  matters  over  regarding  the  Campbellton. "  Accordingly, 
plaintiff's  wife,  who  was  then  residing  in  Los  Angeles  for 
the  summer,  called  upon  the  lessees  and  as  the  result  of  oral 
negotiations  an  arrangement  was  entered  into  whereby  she 
was  to  occupy  an  apartment  of  the  leased  premises  and  the 
lessees  were  to  pay  whatever  they  could  from  month  to  month 
over  and  above  their  living  expenses  and  the  cost  of  operating 
the  apartments.  On  October  10,  1913,  the  lessees  mailed 
plaintiff  a  check  in  the  sum  of  $350,  which  the  letter  accom- 
panying stated  was  "sent  in  full  for  September."  On  Octo- 
ber 24,  1913,  the  plaintiff  acknowledged  the  receipt  of  the 
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check  and  requested  the  lessees  to  "render  ...  a  statement 
of  the  receipts  and  expenditures  for  the  month  of  Septem- 
ber.'' On  January  2,  1914,  plaintiff  wrote  to  the  lessees  call- 
ing attention  to  the  fact  that  he  had  not' received  the  rent  due 
for  the  preceding  month  of  December, and  also  to  remind  the 
lessees  that  the  terms  of  the  lease  provided  **that  this  rent 
shall  be  paid  in  advance  on  the  first  of  each  month  and  I  must 
insist  upon  the  payments  being  made  promptly  as  provided.'* 
On  April  30,  1914,  the  lessees  wrote  plaintiff  as  follows: 

**Los  Angeles,  Calif.,  April  30,  1914. 
**Mr.  Clinton  Campbell, 
**  Phoenix,  Arizona. 

*'Dear  Sir:  Referring  to  the  rent  proposition.  It  is  impos- 
sible to  state  at  this  time  what  can  be  done  in  the  future,  but 
can  say  that  since  the  1st  of  April  we  have  had  several  empties, 
and  at  this  writing  have  nine  vacant  apartments,  which  re- 
duce the  rent  income  $320.  You  may  think  these  are  a  great 
many  vacancies  for  this  time  of  the  year  but  I  can  assure  you 
that  most  of  the  apartment  houses  are  about  half  empty.  Sev- 
eral of  the  new  apartment  houses  are  unable  to  get  anyone  to 
lease  them,  and  those  that  are  running  are  obliged  to  reduce 
their  rents,  so  that  we  have  had  to  do  likewise. 

**We  have  had  several  people  looking  within  the  last  few 
days  and  hope  to  land  some  of  them. 

**I  had  a  real  estate  man  here  yesterday  looking  over  the 
proposition  but  it  is  all  exchange  and  no  cash,  for  land  situ- 
ated in  the  §an  Joaquin  valley.  I  am  still  working  on  a  sale 
of  the  property.  Yours  truly, 

*'F.  J.  Spare.'' 

The  plaintiff  did  not  reply  to  this  last  letter  and  on  May 
5,  1914,  the  lessees  again  wrote  plaintiff  as  follows: 

* 'Los  Angeles,  5/5/14, 
"Mr.  Clinton  Campbell, 
*' Phoenix,  Arizona. 
*' Dear  Sir: 

''Not  having  had  a  reply  to  my  letter  of  April  30th  regard- 
ing the  rent  proposition,  I  would  like  to  know  what  conces- 
sion you  are  willing  to  make  from  April  1st.  The  net  income 
for  April  did  not  exceed  $400  and  for  May  the  rent  income  is 
not  likely  to  exceed  $700,  unless  we  are  able  to  rent  some  of 
our  vacant  apartments.    Owing  to  other  apartment  houses 
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reducing  the  rents  we  have  also  been  obliged  to  do  so,  making 
our  rent  income  less. 

**  Kindly  let  me  hear  from  you  by  return  mail. 

**  Yours  truly, 
*'P.  J.  Spare.'' 

To  this  letter  plaintiflP  replied  as  of  May  7,  1914,  acknowl- 
edging the  receipt  of  it  and  the  preceding  letter  and  declaring 
in  eflfect  that  in  so  far  as  he  was  concerned  neither  letter 
seemed  to  need  a  reply,  and  then  proceeded  to  say :  *  *  I  presume 
from  your  explanation  about  vacancies,  reduced  rents,  etc., 
that  you  desire  that  I  make  a  reduction  in  rentals;  you  will 
remember  that  your  original  contract  calls  for  a  rental  of  $700 
per  month  and  in  many  ways  I  think  that  I  have  made  all  the 
concessions  that  I  want  to  and  as  I  have  said  before  I  must 
insist  upon  your  getting  your  account  to  date." 

This  last  letter  from  the  plaintiff,  notwithstanding  its  tenor 
and  text,  was  not  acknowledged  nor  directly  replied  to  by  the 
lessees,  and  on  June  14, 1914,  the  defendant  F.  J.  Spare  wrote 
plaintiff,  inclosing  a  check  for  one  hundred  dollars  **in  full 
for  May  rent,"  and  expressing  the  regret  *.*that  business  is 
not  better,"  which  brought  a  reply  from  plaintiff  dated  July 
8,  1914,  acknowledging  the  receipt  of  the  **  check  for  $100  on 
April  account,"  and  stating  that  the  inscription  thereon  *4n 
full  for  May  rent"  was  erased  by  plaintiff  because  he  did  not 
care  to  commit  himself  to  an  acceptance  of  that  amount  **in 
full  settlement  for  that  month."  In  addition  to  these  letters 
of  the  parties  there  were  offered  and  received  in  evidence 
numerous  receipts  of  the  plaintiff  ^s  and  checks  of  the  lessees 
accepted  by  plaintiff  evidencing  the  payment  of  sums  varying 
in  amounts  from  $150  to  five  hundred  dollars,  all  of  which — 
receipts  and  checks — by  express  inscription  purport  to  have 
been  made,  given,  and  accepted  as  evidencing  payment  in  full 
of  the  rent  for  the  particular  month  specified  in  each  instance, 
commencing  with  the  month  of  May,  1913,  and  covering  each 
of  the  following  months  ending  with  and  including  the  month 
of  March,  1914. 

The  foregoing  facts  constitute  primarily  the  basis  of  appel- 
lants' contention  that  the  dealings  of  the  parties  with  regard 
to  the  lease  of  the  premises  operated  as  a  modification  of  the 
original  terms  of  the  lease  relative  to'  the  payment  of  rent  re- 
served thereunder  to  the  extent  that  the  lease  itself  was  aban- 
doned and  the  lessees'  occupancy  of  the  premises  thereby  and 
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thereafter  transformed  into  a  tenancy  from  montli  to  month. 
The  inception  of  this  contention  is  found  in  the  arrangement 
which  was  entered  into  in  the  first  instance  by  plaintiff's  wife 
and  the  lessees  which  it  is  claimed  contemplated  creating,  and 
fixed  a  modification  of  the  terms  of  the  lease  which,  though 
orally  made  subsequently,  became  by  the  parties  performing 
pursuant  to  its  terms,  an  executed  agreement,  and  therefore 
binding  upon  and  enforceable  against  both  parties  despite  the 
fact  that  the  lease  itself  provided  that  it  should  **not  be 
changed,  altered,  or  modified  except  by  writing  indorsed 
hereon  and  signed  by  the  parties  hereto." 

We  find  nothing  in  the  evidence  which  would  have  com- 
pelled the  trial  court  to  find  and  conclude  that  the  initial 
arrangement  was  sought,  intended,  and  understood  by  the  par- 
ties to  be  a  permanent  modification  of  the  terms  of  the  lease, 
or  that  it  eventuated  into  anything  more  than  a  mere  tem- 
porary abatement  of  the  rent  from  month  to  month  which  was 
acceded  to  from  time  to  time  in  response  to  the  urgent  and 
insistent  importunities  of  the  lessees.  Clearly,  the  corre- 
spondence of  the  parties,  considered  in  its  entirety,  cannot 
be  taken  as  decisively  indicating  that  the  initial  agreement 
was  at  its  inception  intended  to  extend  beyond  and  control 
the  situation  for  any  greater  length  of  time  than  might  be 
necessary  to  temporarily  tide  the  lessees  over  the  slack  sum- 
mer months.  To  the  contrary,  that  correspondence,  we  think, 
tends  to  show  that  the  lessees  understood  the  initial  arrange- 
ment to  be  nothing  more  than  a  temporary  concession;  other- 
wise why  should  they  as  late  as  April  and  May,  1914,  writing 
plaintiff  say:  ** Referring  to  the  rent  proposition.  It  is  im- 
possible to  state  at  this  time  what  can  be  done  in  the  future 
.  .  .  What  concessions  are  you  willing  to  make  from  April 
1st."  Then,  again,  there  is  the  evidence  of  plaintiff's  wife 
to  the  effect  that  at  no  time  was  there  any  discussion  with 
her  concerning  a  permanent  reduction  in  the  rent  and  that 
she  entered  into  the  initial  arrangement  with  the  lessees  *'only 
because  they  said  they  were  up  against  it ;  that  the  house  was 
nearly  empty  and  wanted  to  know  if  we  would  do  that  for  the 
summer  months."  The  testimony  of  plaintiff's  wife  in  the 
particular  that  the  arrangement  was  only  for  the  slack  sum- 
mer months  is  fortified  in  a  measure  by  a  letter  of  the  lessee 
Anna  Spare,  dated  November  20,  1913,  to  the  plaintiff,  wherein 
she  said:  "I  arranged  with  Mrs.  Campbell  before  she  left  to 


Digitized  by  VjOOQ IC 


March,  1919.]  Campbell  v.  Spare.  133 

endeavor  to  pay  a  monthly  rent  of  $400  during  the  winter 
months  commencing  with  October  providing  the  business  jus- 
tified." Aside  from  the  fact  that  the  truth  o£  the  statement 
contained  in  this  letter  concerning  a  new  arrangement  for  a 
fixed  rental  for  the  winter  months  was  flatly  denied  by  the 
testimony  of  the  plaintiff's  wife  and  was,  therefore,  a  contro- 
verted fact  in  the  case,  the  letter  itself  not  only  falls  short 
of  supporting,  but  in  a  measure  tends  to  defeat  the  conten- 
tion that  the  initial  arrangement  was  intended  to  extend  be- 
yond certain  months,  and  contemplated  the  permanent  sub- 
stitution of  a  varying  sum  in  payment  of  the  rentals  to  be 
derived  from  the  contingent  profits  of  the  business  in  lieu  of 
the  sum  certain  fixed  and  reserved  as  rentals  by  the  terms  of 
the  lease.  (DriscoU.Y.  Myers,  34  Cal.  App.  490,  [168  Pac. 
145].)  [1]  The  fair  inference,  it  seems  to  us,  to  be  drawn 
from  the  dealings  and  conduct  of  the  parties  is  that  they  were 
desirous  and  willing  to  meet  and  overcome  an  embarrassing 
financial  situation  through  the  medium  of  temporary  conces- 
sions which  were  not  intended  or  accepted  by  the  parties  as 
permanently  impairing  or  abrogating  the  original  terms  of 
the  lease.  The  case  of  Raymond  v.  Kratcskopf,  87  Iowa,  602, 
[54'N.  W.  432],  so  strongly  relied  upon  to  support  appellants' 
contention  does  not  seem  to  us  to  be  in  point..  That  case  was 
an  action  to  recover  rent  originally  reserved  in  a  written  lease 
of  land  which  required  the  lessee  to  farm  the  land  in  a  farmer- 
like manner,  to  plant  com  by  the  20th  of  May,  and  to  deliver 
to  the  lessor  by  the  twenty-fifth  day  of  the  following  Novem- 
ber, sixteen  bushels  of  com  per  acre.  The  lessee  cultivated 
the  land  as  required,  but  the  growing  crops  thereon  having 
been  damaged  by  storms,  the  parties  entered  into  a  parol 
agreement  whereby  the  lessee  was  to  replant  the  leased  land 
to  com,  farm  it  to  the  best  of  his  ability  and  then"  deliver  to 
the  lessor  "in  full  of  all  demands  for  rent"  one-half  of  the 
replanted  corn.  In  keeping  with  the  new  agreement  the 
lessee  replanted  the  land  to  com,  farmed  it  during  the  re- 
mainder of  the  season,  and  of  the  350  bushels  of  com  ulti- 
mately harvested,  delivered  about  two  hundred  bushels  to  the 
lessor  in  payment  of  the  rent.  The  appeal  was  from  a  judg- 
ment entered  upon  a  directed  verdict  in  favor  of  the  lessor 
in  the  sum  of  $204,  which  evidently  represented  the  differ- 
ence between  the  value  of  the  delivered  and  accepted  two  hun- 
dred bushels  of  com  and  that  of  480  bushels  which  the  lessor 
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claimed  was  due  him  under  the  provisions  of  the  written  lease. 
It  will  be  noted  that  in  that  case  no  question  of  a  periodical 
reduction  in  the  payment  of  rent  was,  as  here,  involved,  and 
that  when  disposing  of  the  appeal  the  court  evidently  pro- 
ceeded upon  the  theory  that  the  evidence  showed,  as  it  doubt- 
less did,  that  the  oral  negotiations  of  the  parties  had  ripened 
into  a  fully  executed  contract  and  the  only  question  really 
decided  was  whether  or  not  the  oral  agreement  was  supported 
by  a  good  consideration.  In  discussing  that  question,  the 
court,  while  distinguishing,  in  effect,  approved  the  case  of 
Wheeler  v.  Baker,  59  Iowa,  86  [12  N.  W.  767],  where  it  was 
held  that  the  rental  terms  of  a  written  lease  for  the  entire 
term  were  not  abrogated,  nor  was  the  lessor  bound  to  accept 
for  the  full  term  the  reduced  rental  of  certain  months,  be- 
cause of  the  fact  that  tlie  lessor  had  ex  mera  gratia  accepted 
the  reduced  rental  for  a  portion  of  the  time.  The  case  of 
Sinnige  v.  Oswald,  170  Cal.  55,  [148  Pac.  203],  seems  to  be 
decisive  of  the  point  presented  here.  Its  facts  are  practically 
parallel,  in  their  essential  features  with  the  facts  of  the  pres- 
ent case,  and  it  was  there  said:  '*The  finding  that  there  was 
no  change  in  the  terms  of  the  lease  in  the  alleged  particular 
of  reducing  the  rent  is  sustained  by  the  evidence. ,  Conces- 
sions of  the  kind  that  were  shown  by  the  defendants,  when 
supported  by  a  consideration,  are  valid  to  the  extent  that  a 
lower  rent  has  been  tendered  and  accepted  as  satisfaction  in 
full  of  the  installments  thus  paid.  They  are  not  sufficient  to 
establish  a  change  in  the  written  contract  so  as  to  affect  the 
amount  of  future  installments  of  rent  where  no  such  change 
of  terms  has  been  made  in  writing." 
The  judgment  is  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  4673.    Department  Two.— March  10,  1919.] 

CHARLES   I.   WHITE,   AppeUant,   v.    E.   H.   KINCAID, 

Respondent. 

[1]  OoNiHAcr  —  Dbuvkby  of  Lumber  in  Payment  of  Debt  —  Agbes- 
MENT  Between  Pabtnesship  and  Credftoe — Subsequent  Inoor- 
PcuiATiON  OF  Partnership  —  Lack  of  Knowledge  of  Creditor  — 
Liability  for  Lumber — Agency. — Where  a  creditor  of  a  partner- 
ship operating  a  lumber-jard  agreed  to  accept  lumber  in  payment 
of  a  firm  debt  to  him,  and  without  his  knowledge  the  firm  incor- 
porated after  he  had  received  several  deliveries  extending  over  a 
period  of  months,  and  the  corporation  was  managed  by  the  manager 
of  the  partnership,  such  partners  were  the  agents  of  the  undisclosed 
principal,  the  corporation,  and  where  settlement  was  made  with 
them,  the  creditor  is  not  liable  to  the  corporation  for  the  lumber. 

[2]  Id. — Transfer  of  Business — Want  of  Change  of  Possession — 
Void  as  to  Creditor. — Under  such  circumstances,  the  transfer  of 
the  lumber-yard  business  from  the  partnership  to  the  corporation 
was  Yoid  as  to  the  creditor  for  want  of  change  of  possession  as 
provided  by  section  3440  of  the  Cbnl  Code,  and  the  lumber,  so  far 
as  the  creditor  was  concerned,  still  belonged  to  the  partnership. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Wm.  D.  Dehy,  Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Duke  Stone  for  Appellant. 

Haas  &  Dunnigan^  for  Respondent. 

WILBUR,  J. — The  plaintiff  sued,  as  assignee  of  Clark 
Brothers  Lumber  Company,  a  corporation,  for  lumber  alleged 
to  have  been  sold  by  said  corporation  to  the  defendant.  Clark 
Brothers,  a  copartnership,  for  more  than  twenty  years  had 
transacted  business  with  the  defendant.  For  three  years  pre- 
vious to  October  10,  1913,  they  had  operated  a  lumber-yard  in 
Los  Angeles.  In  July,  1913,  the  copartnership  owed  the"  de- 
fendant about  six  thousand  dollars,  evidenced  by  a  promise 
sory  note.  At  that  time  it  entered  into  an  agreement  with 
the  defendant  to  sell  and  deliver  him  lumber,  and  the  defend-  , 
ant  agreed  to  credit  the  purchase  price  thereof  on  the  promis- 
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sory  note  of  the  copartnership.  The  defendant  procured 
lumber  from  time  to  time  at  the  lumber-yard  operated  by  the 
copartnership,  and  on  October  14,  1&14,  a  settlement  was  had 
whereby  the  sum  of  three  thousand  three  Jbundred  dollars  was 
credited  on  said  note.  The  controversy  in  this  case  arises 
over  the  fact  that  on  October  10,  1913,  a  corporation  was 
formed  under  the  name  and  style  of  **  Clark  Brothers  Lum- 
ber Company,"  with  a  capital  stock  of  750  shares.  W.  E. 
Clark,  one  of  the  Clark  Brothers,  held  45?  shares,  B.  W.  Clark, 
the  other  member  of  the  copartnership,  one  share,  and,  in 
addition  to  these  shares  of  stock,  21  shares  were  issued.  W.  E. 
Clark  was  president,  B.  W.  Clark  vice-president,  and  Robert 
P.  Holmes  manager.  Robert  P.  Holmes  was  manager  of  the 
copartnership  and  continued  to  manage  the  same  yard  for  the 
corporation.  The  lumber  herein  sued  for  was  delivered  to  the 
defendant  at  the  lumber-yard  by  Holmes.  The  defendant  tes- 
tified that  he  was  never  notified  of  any  change  in  the  man- 
agement of  the  lumber-yard  and  that  he  continued  to  get  lum- 
ber at  the  yard  believing  that  the  same  was  being  delivered 
to  him  by  the  copartnership.  Both  of  the  Clark  brothers  tes- 
tified that  the  lumber  was  delivered  to  the  defendant  with  the 
understanding  that  it  was  to  be  charged  to  the  copartnership, 
but  was  to  be  carried  on  the  books  of  the  corporation  in  the 
name  of  the  defendant  merely  for  convenience  of  the  copart- 
nership. The  trial  court  found  that  the  lumber  was  pur- 
chased by  the  defendant  from  Clark  Brothers,  a  copartner- 
ship, and  was  paid  for  by  giving  credit  upon  the  note  due 
from  the  copartnership  to  the  defendant,  and  that  nothing 
was  due  from  the  defendant  to  the  corporation.  Respondent 
correctly  claims  that,  upon  the  view  most  favorable  to  the 
appellant,  Clark  Brothers  were  the  agents  for  the  undisclosed 
principal,  the  corporation,  and  that  having  settled  with  the 
agent  he  is  no  longer  liable  to  the  principal;  citing  Argenti  v. 
Branrum,  5  Cal.  351;  Eldridge  v.  Finning er,  25  Okl.  28,  [28 
L.  R.  A.  (N.  S.)  227,  232,  105  Pac.  334].  Appellant's  posi- 
tion, in  part,  is  thus  stated:  ''Suppose  that  Kincaid  did  not 
know  he  was  dealing  with  the  corporation,  then  this  was  due 
to  the  acts  and  conduct  of  Clark  Brothers  by  leading  him  to 
believe  that  he  was  dealing  with  them,  and  his  complaint 
should  be  against  them  and  not  against  the  corporation,  whose 
property  he  received,  used  and  made  a  part  of  his  estate." 
In  short,  appellant's  contention  is  that  the  respondent,  having 
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received  the  property  of  the  corporation,  is  bound  by  an  im- 
plied contract  to  pay  to  it  the  value  thereof.  [1]  But  this 
contention  overlooks  the  fact  that  under  the  circumstances, 
as  to  the  defendant,  who  was  a  creditor  of  and  also  a  pur- 
chaser from  Clark  Brothers,  copartnership,  the  transfer  from 
Clark  Brothers,  copartnership,  to  the  corporation  was  void  for 
lack  of  a  change  of  possession,  and  that,  therefore,  as  to  the 
defendant,  the  lumber  still  belonged  to  the  copartnership. 
"Every  transfer  of  personal  property  ...  is  conclusively 
presumed  if  made  by  a  person  having  at  the  time  the  posses- 
sion or  control  of  the  property,  and  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transf en'ed,  to  be  fraud- 
ulent, and  therefore  void,  against  those  who  are  his  creditors 
while  he  remains  in  possession,  .  .  .  and  against  purchasers  or 
encumbrancers  in  good  faith  subsequent  to  the  transfer.*' 
(Civ.  Code,  sec.  3440.)  [2]  Under  the  circumstances  shown 
by  the  evidence  there  is  no  liability  f rom^  the  respondent  to 
the  corporation.  He  was  entitled  to  rely  upon  the  fact  that 
there  had  been  no  change  of  possession,  and  to  assume  that 
the  deliveries  to  him  were  made  by  Clark  Brothers,  with  whom 
he  had  contracted  for  the  lumber. 
The  judgment  is  affirmed. 

Lennon^  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  472S.    Department  Two.—Marcli  10,  1919.J 

H.     L.     BERRY,     Appellant,     v.     EUGENE     MOULIB, 

Respondent. 

[1]  Appeal — ^Unauthenticated  Statement. — A  proposed  statement  on 
appeal  printed  in  the  transcript,  but  not  authenticated  in  any  way, 
except  that  there  is  a  minute  order  printed  in  the  transcript,  declin- 
ing to  settle  the  statement,  cannot  be  considered. 

[2]  Specifio  Pebfobmance  —  Oontract  fob  Delivery  op  Secret  For- 
mulas— ^Unceetaintt. — Under  the  plain  language  of  section  3390, 
subdivision  6,  of  the  Civil  Code,  which  provides  that  an  agreement, 
the  t^rms  of  which  are  not  suflBciently  certain  to  make  the  precise 
act  which  is  to  be  done  clearly  ascertainable  cannot  be  specifically 
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enforced,  a  contract'  to  deliver  the  possession  of  secret  formulas  in 
writing  for  the  manufacture  of  perfumes  and  toilet  articles  cannot 
be  specifically  enforced. 
[3]  Id. — Employment  op  Seller  op  Formulas  —  Contract  not  En- 
POROEABLE. — ^Under  section  33^0,  subdivision  2,  of  the  Civil  Code 
which  provides  that  an  obligation  to  employ  another*  in  personal 
service  cannot  be  specifically  enforced,  a  contract  to  deliver  secret 
formulas  in  writing  conditioned  on  employment  of  seller  of  formulas 
cannot  be  specifically  enforced,  for  there  is  no  mutuality  of  remedy. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  vacating  a  judgment  and  from  the  new  judg- 
ment.    C.  N.  Andrews,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Utley  &  De  Lorimier  for  Appellant 

Harrison  Q.  Sloane  for  Respondent. 

WILBUR,  J. — PlaintiflF  and  defendant  entered  into  an 
agreement  by  which  the  plaintiff  was  to  purchase  from  the 
defendant  his  business  as  a  manufacturing  chemist,  and  his 
secret  formulas  for  manufacturing  perfumes,  soap,  and  other 
toilet  articles.  The  contract  was  partly  carried  out,  the  busi- 
ness was  moved  from  Jacksonville,  Florida,  to  San  Diego, 
California,  and  there  established.  A  year  later,  difficulties 
having  arisen  between  the  parties,  they  entered  into  the  con- 
tract dated  June  30,  1915,  which  is  the  subject  of  this  action, 
for  the  purposes  of  settling  such  differences.  Plaintiff  seeks 
to  enforce  this  contract  by  a  decree  of  specific  performance. 
The  case  was  tried  and  findings  and  judgment  were  entered  in 
favor  of  the  plaintiff.  Subsequently,  on  motion  of  the  de- 
fendant, under  section  663  of  the  Code  of  Civil  Procedure,  the- 
court  vacated  its  judgment,  changed  its  conclusions  of  law, 
and  e^ter^d  a  new  judgment.  Plaintiff  appeals  from  the 
order  and  from  the  new  judgment.  Appellant's  proposed 
statement  on  appeal  is  printed  in  the  transcript,  but  this  state- 
ment is  not  authenticated  in  any  way,  exeept  that  there  is  a 
minute  order  of  the  court  printed  in  the  transcript,  declining 
to  settle  the  statement  [1]  This  statement  cannot  be  consid- 
ered on  appeal.  The  contract  is  set  up  in  haec  verba  in  the  find- 
ings. It  will  be  necessary  to  call  attention  only  to  certain  fea- 
tures thereof  to  show  the  impossibility  of  enforcing  a  specific 
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performance  thereof.  The  defendant  thereby  transferred  and 
assigned  all  of  the  property  described  in  the  previous  agree- 
ment, dated  June  17,  1914,  and  agreed,  in  addition  thereto, 
upon  payment  of  a  certain  sum  of  money,  "to  immediately 
deliver  po^ession  of  all  and  singular  the  formulas,  receipts 
and  prescriptions  in  writing  for  the  manufacture  of  perfumes 
and  other  toilet  articles  referred  to  in  said  contract  of  June 
17,  1914,  and  herein  referred  to,  and  said  party  of  the  second 
part  [the  plaintiff]  does  hereby  assume  the  control,  ownerships 
and  management  thereof  and  does  hereby  agree  to  carry  on 
and  conduct  the  business  of  the  manufacture  and  selling  of 
perfumes  and  other  toilet  articles  referred  to  in  said  several 
contracts,  and  to  employ  the  party  of  the  first  part  [the  de- 
fendant] as  manufacturer  of  perfumes  and  other  toilet  prepa- 
rations at  a  salary  of  $5  per  day  for  each  and  every  day's 
work  that  the  said  Eugene  Moulie  may  perform  in  such  capa- 
city, such  employment  to  continue  until  the  said  payments 
herein  provided  to  be  made  by  the  said  party  of  the  second 
part  are  fully  paid."  Then  follows  the  agreement  that  the 
parties  "will  treat  each  other  with  all  due  courtesy,  respect 
and  friendship  and  that  any  differences  that  have  heretofore 
existed  in  the  minds  of  either  of  them  shall  be  forgotten  and 
disregarded  in  their  intercourse  in  business  and  that  they  will 
each  endeavor  to  so  conduct  and  deport  themselves  as  to  earn 
and  secure  the  mutual  respect  and  esteem  of  the  other.*'  The 
plaintiff  agrees  to  employ  a  person  "of  sufficient  intelligence 
to  acquire  a  knowledge  of  said  business  but  that  such  employ- 
ment shall  not  be  deemed  permanent  until  the  party  of  the 
first  part  [the  defendant]  shall  have  had  an  opportunity  of 
testing  the  capabilities  of  such  employee's  fitness  for  his  or 
her  duties."  It  is  further  agreed  that  the  plaintiff  should 
have  complete  control  of  the  business  of  selling  and  disposing 
of  all  the  perfumes,  etc.,  and  that  the  sole  function  and  duty 
of  the  defendant  "shall  be  to  prepare  the  said  toilet  articles 
and  to  distil  and  to  prepare  the  said  perfumes ;  in  other  words, 
his  position  shall  be  that  of  a  manufacturing  chemist  of  the 
articles  and  perfumes  to  be  manufactured  and  prepared." 
Plaintiff  agreed  that  he  would  use  every  effort  to  make  the 
business  profitable  and  successful  and  that  he  would  carry  the 
trademarks  and  name  of  "  *E.  Moulie  Floral  Perfumery,'  and 
that  all  perfumes  and  toilet  articles  prepared,  manufactured, 
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and  sold  shall  bear  such  name  and  trademark  and  that  in  the 
event  that  the  business  be  sold  one  of  the  conditions  of  such 
sale  shall  be  the  perpetuation  in  the  business  as  sold  of  the 
name  of  *E.  Moulie  Floral  Perfumery'  and  every  trademark 
adopted  by  him."  The  court  found  as  a  fact  ''that  defend- 
ant did  not  on  the  twenty-ninth  day  of  June,  1915,  have,  nor 
has  he  since  had,  any  written  formulas,  recipes,  or  directions 
for  the  manufacture  of  the  perfumes,  soaps,  toilet  articles,  and 
preparations  mentioned  in  said  written  agreement.  That  de- 
fendant is  able  to  reduce  the  same  to  writing,  but  that  he 
would  in  order  to  reduce  the  same  to  writing,  be  required  to 
perform  personal  services  and  exercise  his  individual  skill  for 
a  period  of  three  weeks/'  The  court  also  found  that  plain- 
tiflf  was  willing  to  employ  the  defendant,  but  that  the  de- 
fendant refused  to  perform  any  services  whatsoever  for  the 
plaintiff.  The  diflSculty  of  enforcing  such  a  contract  specifi- 
cally is  well  illustrated  by  the  first  judgment  entered  in  the 
case,  wherein  it  was  decreed  that  the  defendant  within  thirty 
days  should  *' write  out  or  cause  to  be  written  out  and  authenti- 
cated when  so  written  out  150  formulas,  recipes,  and  prescrip- 
tions for  the  manufacture  of  perfumes  and  other  toilet  articles 
mentioned  in,  and  referred  to,  in  said  contract  dated  the 
twenty-ninth  day  of  June,  1915,  and  that  he  shall  deliver  the 
same  to  said  plaintiff."  It  was  provided  that  upon  writing 
out  such  formulas  defendant  was  to  receive  $1,622,  but  in  the 
event  that  he  did  not  do  so,  the  plaintiff  should  be  released 
from  the  payment  of  that  amount.  The  defendant  was  also 
enjoined  from  engaging  in  the  business  of  manufacturing  per- 
fumes, etc.,  within  the  state  of  California  for  the  period  of 
five  years.  [2]  Under  the  plain  language  of  section  3390 
of  the  Civil  Code,  the  agreement  could  not  be  specifically  en- 
forced. That  portion  of  the  decree  which  sought  to  compel 
the  defendant  to  deliver  or  write  out  secret  formulas  is  im- 
possible of  enforcement.  The  agreement  to  deliver  such  for- 
mulas was  '*an  agreement,  the  terms  of  which  are  not  suflS- 
ciently  certain  to  make  the  precise  act  which  is  to  be  done 
clearly  ascertainable."  (Civ.  Code,  sec.  3390,  subd.  6.)  The 
contract  itself  was  uncertain  as  to  the  secret  formulas,  and 
apparently  the  evidence  was  equally  so.  The  secrets  remained 
within  the  breast  of  the  defendant,  and  he  alone  would  know 
whether  or  not  he  had  complied  with  the  judgment  which  re- 
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quired  him  to  deliver  the  formulas.  The  agreement  specifi- 
cally provided  for  the  employment  of  the  defendant  at  $5  a 
day.  This  agreement  "to  employ  another  in  personal  ser- 
vice" could  not  be  specifically  enforced  by  the  defendant. 
(Civ.  Code,  sec.^  3390,  subd.  2.)  [3]  That  being  true,  there 
was  no  such  mutuality  of  remedy  as  would  permit  specific  per- 
formance. (Stanton  v.  Singleton,  126  Cal.  657,  [47  L.  B.  A. 
334,  59  Pac.  146] ;  Los  Angeles  etc.  Development  Co.  v.  Occi- 
dental OH  Co.,  144  Cal.  528,  [78  Pac.  25] ;  Paciiic  Electric  By. 
Co.  V.  Campbell,  etc.,  153  Cal.  116,  [94  Pac.  623].)  With- 
out further  discussion  it  is  apparent  that  the  first  judgment 
was  not  supported  by  the  findings.  It  appears  from  the  re- 
citals in  the  new  judgment  that  when  the  court  announced  its 
order  vacating  the  previous  judgment,  the  parties  in  open 
court  in  effect  assented  to  a  judgment  which  T^as  not  author- 
ized by  the  findings  or  by  the  pleadings,  and  is  only  proper 
because  of  that  consent.  The  judgmefat  recites:  ** Thereupon 
in  open  court  plaintiff,  through  his  attorneys  Utley  &  De 
Lorimier,  demand  that  they  be  relieved  from  all  further  deal- 
ings with  said  defendant,  and  that  all  plaintiff's  obligations 
under  that  certain  contract  hereinafter  mentioned  be  can- 
celed and  set  aside,  said  defendant  through  his  attorney  Har- 
rison 6.  Sloane,  consenting  thereto,  on  condition  that  defend- 
ant also  be  relieved  of  all  further  dealings  with  said  plaintiff, 
and  that  all  kis  obligations  under  said  contract  be  canceled 
and  set  aside."  Wherefore  it  was  decreed,  **That  the  plain- 
tiff H.  L.  Berry  is  entitled  to  rescind  said  contract  of  June 
29,  1915.  That  neither  the  obligations  of  defendant  nor  the 
plaintiff  under  said  contract  can  be  specifically  enforced. 
That  plaintiff  H.  L.  Berry  is  entitled  to  be  relieved  and  he  is 
hereby  relieved  of  all  further  obligations  under  said  contract 
and  of  all  the  future  conditions  specified  therein.  That  de- 
fendant B.  Moulie  is  entitled  to  be  relieved,  and  he  is  hereby 
relieved,  of  all  further  obligations  under  said  contract  and 
of  all  the  future  conditions  specified  therein.  That  eacfi  of 
said  parties  hold  and  retain  such  moneys  or  material  goods 
as  they  now  have  in  their  possession."  As  we  have  already 
said,  the  statement  on  appeal  cannot  be  considered.  Therein 
it  is  sought  to  show  that  there  was  some  error  in  these  recitals 
in  the  judgment,  and  that  as  a  matter  of  fact  plaintiff  did 
not  consent  to  such  provisions.    Upon  the  record  before  us, 
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we  muflt  hold  that  that  portion  of  the  judgment  now  objected 
to  was  entered  by  consent. 
The  order  and  judgment  appealed  from  are  aflSrmed. 

Lennon,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4746.    Department  Two.— March  10,  1919.] 

IBA  J.  HARRIS  et  al.,  AppeUants,  v.  SAMUEL  BARLOW 
et  al.,  Respondents. 

[1]  Statute  of  Fbattds — Execution  of  Deed  in  Biank — FnxiNo  nr 
OF  Names  and  Description  —  Written  Authority  Essential. — 
In  -view  of  section  1971  of  the  Code  of  Civil  Procedure,  requiring 
transfers  of  real  property  to  be  in  writing,  a  notary  public  must 
have  written  authority,  where  a  deed  is  executed  and  acknowledged 
while  still  in  blank,  to  insert  the  names  of  the  parties  and  the 
description  of  the  property,  notwithstanding  the  abolition  of  the 
distinction  between  sealed  and  unsealed  instruments. 

[2]  Id. — Construction  op  Statute — Incorporation  in  Code — Conclu- 
sive UPON  Court. — The  supreme  court  is  bound  by  the  interpreta- 
tion given  by  the  court  to  the  statute  of  1850  (Stats.  1850,  p.  266), 
which  is  now  incorporated  in  section  1971  of  the  Code  of  Civil  Fro- 
cedore,  requiring  transfers  of  real  property  to  be  in  wtiting. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  P.  Doherty  for  Appellants. 

Bert  L.  Cooper  and  A.  L.  Hickson  for  Respondents. 

WILBUR,  J. — This  is  an  action  in  ejectment.  Judgment  was 
for  the  defendants,  and  plaintiffs  appeal.  PlaintiflFs'  alleged 
title  is  based  upon  a  deed,  executed,  signed,  and  acknowledged 
while  still  in  blank,  in  which,  in  pursuance  of  an  oral  author- 
ization thereto,  the  notary  inserted  the  names  of  the  parties 
and  the  description  of  the  property  after  the  grantors  had 
left,  and  during  their  absence.    This  deed  was  retained  by  him 
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in  escrow  and  it  is  claimed  that  by  reason  of  the  transaction 
between  the  parties  it  was  in  effect  delivered.  While  still  in 
the  possession  of  the  escrow-holder,  the  grantors  in  said  deed 
notified  said  escrow-holder  not  to  deliver  the  same.  Appel- 
lants claim  that  since  the  law  abolishing  the  distinction  be- 
tween sealed  and  unsealed  instruments  (Civ.  Code,  sec.  1629), 
the  oral  authorization  to  the  scrivener  to  insert  the  names  of 
the  parties  and  the  description  of  the  property  was  suflScient 
authority  therefor.  In  Upton  v.  Archer,  41  Cal.  85,  [10  Am. 
Bep.  266],  the  deed  there  under  consideration  was  blank  as 
to  the  grantee  at  the  time  it  was  signed.  The  court  there 
said:  '*As  it  could  not  become  the  plaintiff's  deed  until  the 
name  of  a  grantee  was  inserted,  that  act  could  not  be  per- 
formed by  an  agent,  in  the  absence  of  the  plaintiff,  unless  his 
authority  was  in  writing.  (Storey  on  Agency,  sec.  49,  and 
notes;  Dunlap's  Paley  on  Agency,  157,  and  notes.)  [1]  The 
case  comes  within  the  sixth^ section  of  the  statute  of  frauds." 
That  section  then  read  as  follows:  **No  estate  or  interest  in 
lands,  other  than  for  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  unless  by  act  or  operation 
of  law,  or  by  deed,  or  conveyance  in  writing,  subscribed  by 
the  party  creating,  granting,  assigning,  surrendering,  or  de- 
claring the  same,  or  by  his  lawful  agent  thereu;nto  authorized 
by  writing."  (Stats.  1850,  p.  266.)  This  same  language  is 
now  incorporated  in  our  Code  of  Civil  Procedure,  section 
1971,  with  such  slight  changes  as  the  use  of  the  words  **  in- 
terest in  real  property"  instead  of  the  words  ** interest  in 
lands."  [2]  The  provisions  of  this  statute  have  been  con- 
strued by  this  court,  and  the  legislature  having  subsequently 
adopted  the  same  language,  we  are  bound  by  that  interpreta- 
tion. As  to  appellants'  contention  that  the  statute  abolish- 
ing the  distinction  between  sealed  and  unsealed  instruments 
changes  the  rule,  it  is  sufficient  to  say  that  the  decision  of 
Upton  V.  Archer,  supra,  was  not  based  upon  that  distinction, 
but  upon  the  provision  of  the  statute  of  frauds  above  set 
forth. 

The  judgment  is  affirmed.  

Lennon,  J.,  and  Melvin,  J.,  concurred. 

Digitized  by  VjOOQ IC 


144  Blake  i;.  Abp.  [180  CaL 


[L.  A.  No.  4S04.    Department  Two.— March  10,  1919.] 

ELIZABETH   S.  BLAKE,   Respondent,   v.  JAMES  ARP, 

Appellant. 

[1]  Vendor  ani>  Vendke — Fraudulent  Representations  as  to  Titlb 
— Damages. — In  an  action  by  a  vendee  against  the  vendor  under  a 
contract  of  purchase  and  sale  of  real  property  for  damages  for 
fraudulent  representation  of  the  latter  that  he  had  title  to  the 
property,  a  verdict  for  the  return  ot  the  purchase  price  paid  and  the 
value  of  the  improvements  made  by  the  plaintiff  on  the  property, 
was  proper,  where  the  improvements  enhanced  tha  value  of  the 
property  by  the  amount  of  their  cost,  and  the  property  was  worth 
the  purchase  price  at  the  time  of  the  contract  and  did  not  increase 
or  decrease  except  by  said  improvements. 

[2]  Id. — Evidence  —  Fraud  of  Vendor  —  Lis  Pendens.— Where  it  is 
shown  in  such  action  that  at  the  time  of  the  plaintiff's  purchase  a 
lis  pendens  was  on  record  in  a  case  against  the  defendant's  grantor, 
which  finally  resulted  in  a  judgment  against  such  grantor,  a  find- 
ing that  defendant  was  guilty  of  fraud,  even  though  he  believed 
he  had  title,  was  justified  in  view  of  subdivision  Z,  section  1572, 
of  the  Civil  Ck>de. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    M.  L.  Short,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Kaye   for  Appellant. 

Thomas  Scott  and  J.  R.  Dorsey  for  Respondent. 

WILBUR,  J. — This  is  an  appeal  by  defendant  from  a  judg- 
ment after  verdict  against  him  for  two  thousand  one  hundred 
dollars,  with  interest  on  one  thousand  five  huiidred  dollars 
thereof  from  May  27,  1910,  at  seven  per  cent.  Plaintiff  is 
the  vendee  and  appellant  the  vendor  of  a  certain  lot  in  Bakers- 
field  under  written  contract  dated  May  27,  1910.  Plaintiff 
alleges  the  contract,  which  she  sets  up  in  Jtaec  verba  in  her 
complaint;  that  she  h^  paid  one  thousand  five  hundred  dol- 
lars on  the  purchase  price;  that  she  made  improvements  on 
said  property,  but  that  at  the  time  of  the  execution  of  the  con- 
tract, as  an  inducement  thereto,  defendant  falsely  represented 
that  he  owned  the  title  to  said  land;  that  plaintiff  caused  the 
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improvements  in  question  to  be  made  thereon ;  that  at  the  time 
of  the  execution  of  said  contract,  there  was  pending  an  action 
involving  the  title  to  said  land,  wherein  the  title  of  defend- 
ant's grantor  was  attacked;  that  judgment  therein  was  ren- 
dered February  5,  1912,  against  defendant's  grantor;  that  in 
June,  1910,  a  separate  and  distinct  action  was  brought  by  the 
plaintiffs  in  the  last-mentioned  suit  against  the  plaintiff  and 
defendant  in  this*suit,  based  upon  the  same  allegations,  and 
on  December  2, 1912,  judgment  was  rendered  therein,  adjudg-  * 
ing  that  neither  plaintiff  nor  defendant  had  any  title  to  or 
interest  in  said  property.  Plaintiff  alleges  that  during  all 
times  up  to  the  rendition  of  said  judgment  of  December  ^, 
1912,  she  still  believed  the  representations  of  the  defendant 
that  he  owned  said  property.  She  alleges  that  the  value  of 
the  property  had  increased  subsequent  to  the  purchase  by  her 
from  seven  thousand  five  hundred  dollars,  the  purchase  price, 
to  fourteen  thousand  dollars ;  that  she  made  certain  improve- 
ments thereon,  valued  at  one  thousand  dollars ,  and  other  im- 
provements valuecj  at  $970 ;  that  she  received  nothing  of  value 
from  defendant.  Plaintiff  demanded  judgment  for  $8,970, 
with  interest  on  one  thousand  five  hundred  dollars  from  May 
27,  1910.  Defendant  answered,  denying  any  fraud,  admitting 
the  payment  of  one  thousand  five  hundred  dollars  to  him ;  ad- 
mitting the  making  of  improvements  valued  at  one  thousand 
dollars,  and  affirmatively  alleging  that  these  improvements 
were  made  by  him  for  plaintiff,  and  that  he  had  not  been  paid 
therefor.  By  way  of  counterclaim  as  to  said  item,  he  alleged 
that  the  value  of  improvements  alleged  by  plaintiff  to  be  worth 
one  thousand  dollars,  was  $1,292,  and  demanded  judgment 
for  that  amount.  He  also  alleged  the  making  of  certain  other 
improvements  on  the  property  by  him  at  plaintiff's  request, 
and  the  furnishing  of  cord  wood,  and  alleged  the  value*  of  said 
improvements  and  cordwood  to  be  $372.60,  and  demanded 
judgment  therefor.  Upon  the  trial  it  was  stipulated  that  the 
value  of  improvements  made  by  defendant  for  plaintiff  upon 
the  property  was  $1,521,  and  the  value  of  cordwood  sold  by 
him  to  plaintiff  was  $143,  making  the  total  amount  thus  due 
from  plaintiff  to  defendant  $1,664.  As  to  the  second  item 
of  $970  alleged  by  plaintiff,  the  defendant  admits  that 
amount  by  failure  to  sufficiently  deny  it,  and  plaintiff  testified 
that  she  had  paid  ** nearly  one  thousand  dollars"  on  this  item. 
It  is  therefore  admitted  that  the  plaintiff  had  made  improve- 
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ments  on  the  property  valued  at  $2,491;  that  she  owed  the 
defendant  on  account  thereof  $1,521,  and  also  owed  him  $143 
for  cordwood.  The  net  value  of  the  improvements  made  by 
plaintiff  over  the  amount  due  the  defendant  was  $837.  The 
amount  paid  by  thje  plaintiff  on  account  of  the  property  was, 
therefore,  $2,337.  The  verdict  of  the  jury  was  for  two  thou- 
sand one  hundred  dollars.  Defendant  also  claimed  $75  per 
month  for  the  use  of  the  premises,  plaintiff  having  occupied 
the  same  for  twenty-one  months.  But  as  plaintiff  was  occupy- 
ing the  premises  as  a  tenant  of  the  real  owner  when  the  con- 
tract was  entered  into,  and  had  been  sued  by  that  owner  for 
the  rent,  and  as  defendant  had  never  owned  the  premises,  th^ 
court  properly  refused  to  submit  that  question  to  the  jury. 
We  have  thus  dealt  in  detail  with  the  facts,  for  the  reason  that 
we  are  called  upon  in  this  case  to  determine  whether  or  not 
substantial  justice  has  been  done  between  the  parties.  We 
find  that  the  plaintiff  has  expended  upon  the  faith  of  the  con- 
tract, and  in  reliance  thereon  and  on  the  representations  of 
the  defendant,  the  sum  of  $2,337,  and  that  she  has  recovered 
judgment  for  $237  less  than  that  amount.  It  would  appear, 
therefore,  that  she  has  secured  judgment  for  less  than  is  re- 
quired to  compensate  her  for  her  loss,  which  is  the  usual  rule 
of  damages  in  cases  of  tort.  (Civ.  Code,  sec.  3300.)  The 
complaint  is  framed  upon  the  theory  of  an  action-  to  recover 
damages  for  the  fraudulent  representation  of  defendant  that 
he  had  title.  (Crane  v.  Ferrier  Brock  Dev.  Co.,  164  Cal.  676, 
[130  Pac.  429].)  It  is  not  an  action  to  rescind,  or  for  breach 
of  contract  to  convey  real  estate.  The  measure  of  damages 
for  fraud  and  deceit  in  the  case  of  an  executory  contract  to 
convey  real  estate  is  that  stated  in  Hines  v.  Erode,  168  Cal. 
507,  [143  Pac.  729].  The  only  measure  Nof  damages  given  by 
the  court  to  the  jury  in  the  instructions  was  that  for  breach 
of  a  contract  as  stated  in  section  3306  of  the  Civil  Code.  Ap- 
pellant does  not  attack  that  instruction.  On  the  contrary,  he 
seems  to  assort  its  correctness.  The  position  of  appellant  on 
the  question  of  damages  is  thus  stated  in  his  brief:  **  Without 
establishing  fraud  the  plaintiff  could  not  recover.  The  damages 
alleged  by  her  were  of  three  kinds :  First,  the  price  paid ;  sec- 
ond, the  enhanced  value  of  the  property;  and  third,  the  value 
of  improvements.  The  right  to  recover  the  first  two  is  measured 
by  section  3306  of  the  Civil  Code,  and  the  right  to  recover  the 
last  is  iheasured  by  section  3300  of  the  Civil  Code.    It  may  be 
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conceded  that  the  plaintiff  had  the  right  to" recover  the  one 
thousand  five  hundred  dollars  paid  on  the  purchase  price,  be- 
cause there  was  a  breach  of  contract  on  the  part  of  the  de- 
fendant in  failing  to  convey  the  property  to  the  plaintiff. 
TMg  sum,  however,  was  more  than  offset  by  the  value  of  the 
improvements  furnished  by  the  defendant.  The  value  of 
these  improvements,  and  that  the  plaintiff  had  not  paid  for 
them,  were  both  admitted.  The  plaintiff  could  escape  liability 
to  the  defendant  for  the  amount  so  admitted  only  by  showing 
that  she  was  justified  in  constructing  the  improvements  made 
by  the  defendant."  As  we  understand  appellant's  position, 
he  concedes  that  if  there  were  fraud  (bad  faith)  on  his  part, 
the  plaintiff  was  entitled  to  recover  for  the  value  of  improve- 
ments in  this  action.  This  might  well  be  under  the  measure 
of  damages  erroneously  given  the  jury  by  the  court,  'Hhe 
price  paid  .  .  .  with  interest  thereon ;  adding  thereto,  in  case 
of  bad  faith,  the  difference  between  the  price  agreed  to  be 
paid  and  the  value  of  the  estate  agreed  to  be  conveyed,  at  the 
time  of  the  breach.  .  .  .  ''  [1]  If  we  assume  that  the  im- 
provements enhanced  the  value  of  the  property  by  the  amount 
of  their  cost  and  that  the  property  was  worth  the  purchase 
price  at  the  time  of  the  agreement  to  purchase,  and  did  not 
increase  or  decrease  except  by  reason  of  said  improvements, 
as  we  may  well  do  upon  the  evidence,  then  the  verdict  for  the 
return  of  the  purchase  price  paid,  and  the  value  of  the  im- 
provements, was  proper  under  that  instruction. 

The  plaintiff  testified  that  defendant  stated  to  her  as  an 
inducement  to  enter  into  the  contract  of  purchase  that  he 
owned  the  title.  At  the  time  of  his  purchase  a  Us  pendens  was 
on  record  in  the  case  which  finally  resulted  in  a  judgment 
against  his  grantor,  and  later  against  himself  and  his  vendee. 
[2]  The  jury  was  justified  in  finding  him  guilty  of  fraud 
under  the  circumstances,  even  though  he  believed  the  truth  of 
his  assertion  (Civ.  Code,  sec.  1572,  subd.  2),  and  they  were 
BO  instructed  by  the  court.  Appellant  urges  the  fact  that 
the  evidence  was  insufficient  to  show  any  fraud  on  his  part, 
for  the  reason,  as  he  claims,  that  the  plaintiff  knew  as  much 
about  the  title  as  he  did,  and  that  therefore  his  statement 
was  a  mere  expression  of  opinion,  and  cites  in  relation  thereto 
the  following  cases:  Choate  v.  Hyde,  129  Cal.  580,  [62  Pac. 
118],  and  Rheingans  v.  Smith,  161  Cal.  362,  365,  [Ann.  Cas. 
1913B,  1140,  119  Pac.  494].    But  the  evidence  does  not  sup- 
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port  appellant's  position.  He  claims  that  respondent,  by 
entering  into  the  agreement  with  him  for  the  placing  of  im- 
provements upon  the  property  after  having  ascertained  that 
the  injunction  suit  against  his  grantor  was  pending,  **lost  her 
right  to  rescind  and  also  her  right  to  any  damages  on  account 
of  alleged  fraud,'*  and  cites  in  support  of  that  contention, 
Schmidt  v.  Mesmer,  116  Cal.  267,  270,  [48  Pac.  54].  This 
point  was  not  presented  by  instructions  to  the  jury,  and  it  is 
not  involved  in  any  requested  instruction,  and  the  point  was 
therefore  waived.  Moreover,  the  evidence  of  plaintiff  was 
that  she  was  constantly  lulled  into  inaction  by  the  repeated 
assertion  of  defendant  that  he  had  the  title,  notwithstanding 
the  allegations  of  the  plaintiff  in  said  suit  Other  points 
urged  by  appellant  are  without  merit. 

In  view  of  the  manifest  errors  acquiesced  in  by  the  parties, 
and  the  fact  that  the  points  urged  by  the  appellant  as  errors 
are  without  merit,  and  in  view  of  the  further  fact  that  it  is 
obvious  from  the  entire  case  that  the  defendant  cannot 
convey  to  plaintiff  title  to  the  land  she  sought  to  pur- 
chase, there  has  been  no  miscarriage  of  justice  in  awarding 
the  plaintiff  the  money  actually  paid  to  the  defendant,  with 
interest,  and  the  additional  amount  expended  by  her  in  im- 
provements on  the  property. 

The  judgment  is  affirmed. 

Lennon,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 

All  the  Justices  concurred,  except  Melvin,  3".,  and  Olney,  J., 
who  were  absent. 


[Orim.  No.  2200.    In  Bank.— March  18,  1919.] 
THE  PEOPLE,  Respondent,  v.  R.  MORISAWA,  Appellant. 

[1]  Criminal  Law  —  Insanity  as  Defense  —  Meaning  of.— Insanity 
interposed  as  a  defense  iir  a  criminal  prosecution  means  such  a 
diseased  and  deran^^d  condition  of  the  mental  faculties  as  to  render 
the  person  incapable  of  distinguishing  between  right  and  wrong  in 
relation  to  the  act  with  which  he  is  charged. 
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[2]  Id. — EI[4EM£NTs  or  Defense — Ib&esistible  Impulse  Insufficient. 
In  order  to  establish  the  defense  of  insanity  in  a  criminal  prosecn- 
tion  it  must  be  proved  by  a  preponderance  of  evidence  that  at  the 
time  of  committing  the  act  the  party  accused  was  laboring  luder 
tuch  a  defect  of  reason,  from  disease  of  the  mind,  temporary  or 
otherwise,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrong;  and  an  irresistible  impulse  to  commit  an  act  which 
one  knows  is  wrong  or  unlawful  does  not  constitute  the  insanity 
which  is  a  legal  defense. 

[3]  Id. — Question  of  Insanity — Appeal. — Where  the  evidence  is  such 
that  the  question  of  insanity  was  one  for  the  jury  and  for  the  trial 
Gonrt  on  motion  for  a  new  trial,  an  appellate  court  may  not  ques- 
tion the  eorrectnees  of  the  conclusion. 

.  APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying. a  new  trial. 
Emmet  Seawell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

"W.  N.  Vallandigham  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

ANGELLOTTI,  C.  J.— Defendant  was  convicted  of  murder 
in  the  first  degree  for  the  killing  of  one  N.  Daitoku.  He  ap- 
peals from  the  judgment  pronounced  upon  such  conviction 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  killing  was  admitted,  and  the  defense  was  insanity. 
Complaint  is  made  of  the  instructions  given  by  the  trial  court 
as  to  the  test  of  insanity.  [1]  Upon  this  matter  the  instruc- 
tions were  in  accord  with  the  well-settled  law  of  this  state, 
being  substantially  to  the  eflfect  that  insanity  interposed  as  a 
defense  in  a  criminal  prosecution  means  such  a  diseased  and 
deranged  condition  of  the  mental  faculties  as  to  render  the 
person  incapable  of  distinguishing  between  right  and  wrong, 
in  relation  to  the  act  with  which  he  is  charged ;  [2]  that  in 
order  to  establish' the  defense,  it  must  be  proved  by  a  pre- 
ponderance of  evidence  that,  at  the  time  of  committing  the  act, 
the  party  accused  was  laboring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  temporary  or  otherwise,  as  not  to 
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know  the  nature  and  quality  of  fhe  act  he  was  doing,  or  if  he 
did  know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong;  that  if  the  defendant  at  the  time  he  fired  the  shot  at 
the  deceased,  if  he  did  so  fire,  understood  the  nature  of  his 
act,  and  knew  it  was  wrong  and  deserved  punishment,  he  is 
legally  responsible  for  his  act,  if  committed  as  charged  in  the 
information;  that  the  true  test  of  insanity  is  whether  at  the 
time  of  committing  the  crime  he  was  conscious  that  he  was 
doing  what  he  ought  not  to  do ;  and  that  if  the  defendant  was 
in  that  mental  situation  in  which  he  did  not  appreciate  the 
act  he  was  committing,  and  he  did  not  know  it  was  wrong  to 
do  it,  that,  of  course,  would  be  a  legal  defense. 

Counsel  for  defendant,  as  we  understand  it,  claims  that  the 
instructions  were  erroneous  in  not  including,  in  addition  to 
the  elements  stated,  the  element  of  "power*'  on  the  part  of 
the  defendant  "to  adhere  to  the  right  and  avoid  the  wrong,*' 
"the  power  to  govern  his  body.**  In  other  words,  and  as  it 
was  put  by  the  appellant  in  People  v.  Hoin,  62  Cal.  120,  [45 
Am.  Rep.  651],  "the  mere  intellectual  knowledge  of  right  and 
wrong  is  not  enough  to  defeat  a  defense  of  insanity,  unless 
with  such  knowledge  the  defendant  also  has  the  volitional 
power  to  choose  the  one  instead  of  the  other,  .  .  .  the  power 
to  do  or  not  do  the  killing  under  the  guidance  of  such  knowl- 
edge.** In  the  Hoin  case  it  was  said  by  the  court:  "Such 
irresistible  impulse  to  commit  an  act  which  he  knows  is  wrong 
or  unlawful  does  not  constitute  the  insanity  which  is  a  legal 
defense.**  This  is  now  so  firmly  settled  in  California  as  not 
to  require  discussion.  {People  v.  Hoin,  supra;  Marceau  v. 
Travelers'  Ins.  Co.,  101  Cal.  342,  [35  Pac.  856,  36  Pac.  813] ; 
People  V.  Ward,  105  Cal.  335,  343,  [38  Pac.  945] ;  People  v. 
Hubert,  119  Cal.  216,  223,  [63  Am.  St.  Rep.  72,  51  Pac.  329] ; 
People  V.  McCarthy,  115  Cal.  255,  262,  [46  Pac.  1073] ;  People 
V.  Barthleman,  120  Cal.  7, 11,  [52  Pac.  112] ;  People  v.  OweTis, 
123  Cal.  482,  489,  [56  Pac.  251] ;  People  v.  Methever,  132 
Cal.  332,  [64  Pac.  481].) 

There  is  no  merit  in  the  claim  that  the  evidence  was  such  as 
to  compel  a  conclusion  that  defendant  was  insane  at  the  time 
of  the  commission  of  the  homicide.  [3]  The  evidence  was 
such  that  the  question  was  one  for  the  jury,  and  for  the  trial 
court  on  motion  for  a  new  trial,  and  an  appellate  court  may 
not  question  the  correctness  of  the  conclusion  there  reached. 
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Examiifation  of  the  record  shows  that  the  defendant  was 
accorded  every  suhstantial  right  by  the  learned  judge  of  the 
trial  court,  and  that  there  is  no  good  reason  for  a  reversal. 

The  judgment  and  order  denying  a  new  trial  are  aflSrmed. 

Shaw,  J.,  Melvin^  J.,  Lawlor,  J.,  Wilbur,  J.,  and  Lennon, 
J.,  concurred. 


[L.  A.  No.  4747.    Department  One.--Marcli  18,  1919.] 
H.  J.  SAECKER,  Appellant,  v.  C.  COHN,  Respondent 

[1]  PuBUc  Lands — Ownership — Prima  Faoik  Evidence — CERTincATE 
OF  Purchase. — ^A  certificate  of  purchaae  or  location  of  lands  sold 
hj  the  United  States,  issued  by  the  receiver  of  the  United  States 
land  ofBee  of  the  proper  district,  is  prima  facie  evidence  that  the 
holder  of  the  certificate  is  the  owner  of  the  land  described  therein. 

[2]  Id. — CX)NTXNT8  OF  Patent— Eeoord. — A  patent  from  the  United 
States  for  land  may  be  j-ecorded  without  acknowledgment,  and 
eonaequently  the  record  thereof  is  evidence  of  its  contents. 

[3]  Id.  —  Bxceiver's  Receipt  —  Recordation  —  Acknowledgment  of 
Execution. — A  receipt  given  at  the  receiver's  oflice  showing  full 
payment  for  public  land,  although  a  certificate  of  purchase  within 
the  meaning  of  section  1925  of  the  Code  of  CSvil  Procedure,  is  not 
a  patent,  and  there  is  no  law  authorizing  its  recordation,  at  least 
until  its  execution  is  acknowledged. 

[4]  Id. — Contents  of  Receipt--iReoorded  Copy. — A  recorded  receiver's 
receipt  is  inadmissible  aa  proof  of  the  contents  of  the  receipt,  in 
the  absence  of  the  preliminary  proof  of  the  loss  of  the  original 
and  the  accuracy  of  the  copy. 

[6]  Id.  —  Error  in  Admission  of  Receipt  —  Lack  of  Sufficient 
Foundation  —  Point  not  Made  in  Trial  Court  —  Appeal. — Errof 
in  the  admission  of  such  recorded  receipt  without  proper  founda- 
tion will  be  disregarded  o>n  appeal,  where  the  objection  was  not 
made  nor  the  defect  pointed  out  to  the  trial  court. 

[6]  Taxation — ^Void  Deed — Name  of  Person  Assessed. — ^Under  sec- 
tion 3785  of  the  Political  Code,  requiring  a  tax  deed  to  recite  the 
name  of  the  person  assessed,  a  tax  deed  reciting  that  the  property 
was  assessed  to  "O.  T.  KeUey,"  when  in  fact  the  assessment  was 
to  ''Charity  S.  Kelley,"  is  void,  since  the  names  are  not  idem 
9onans, 

[7]  Adverse  Possession  —  Uncultivated  and  Unimproved  Grazing 
Land— Insufficiency  of  Evidence. — Occupancy  of  an  unimproved 
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and  uncultiyated  tract  of  land  not  suitable  for  any  other  purpose 
than  for  the  grazing  of  sheep  and  cattle,  by  pasturing  such  animals 
thereon  during  a  few  days  in  the  spring  and  a  few  days  in  the  fall, 
ia  not  sufficient  to  constitute  that  open,  continuous,  and  notorious 
adverse  possession  which  is  necessary  to  give  notice  to  the  owner 
that  8om6  other  person  is  claiming  his  land,  where  on  two  occa- 
sions during  the  five-year  period  next  before  the  commencement  of 
the  action  there  was  an  interval  of  an  entire  year  when  the  land 
was  wholly  unoccupied,  and  also  an  absence  of  proof  that  the  land 
was  not  occupied  by  others  during  the  intervals. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    M.  T.  Farmer,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L.  Foster  and  Chas.  A.  Bamhart  for  Appellant 

Matthew  S.  Platz  for  Respondent. 

SHAW,  J. — The  plaintiff  appeals  from  a  judgment  in  favor 
of  the  def  enda[nt. 

The  complaint  alleges  a  cause  of  action  to  quiet  the  title 
of  plaintiff  to  a  certain  quarter-section  of  land  described, 
situated  in  Kern  County.  The  answer  denied  the  plaintiff's 
ownership  and  alleged  that  the  defendant  is  the  owner  of  the 
premises  under  a  tax  deed  from  the  state  of  California,  that 
the  plaintiff  claims  title  adverse  to  the  defendant,  and  asks 
that  the  defendant's  title  be  quieted  as  against  the  claim  of 
plaintiff.  It  also  avers  that  the  action  is  barred  by  section 
318  of  the  Code  of  Civil  Procedure. 

The  court  found  that  the  defendant  is  tjie  owner  of  the 
land ;  that  the  plaintiff  has  no  title  thereto,  and  that  the  plain- 
tiff's  action  is  barred  by  section  318  aforesaid.  Thereupon 
judgment  was  given  for  the  defendant.  It  is  claimed  that  the 
findings  in  favor  of  the  defendant  are  not  sustained  by  the 
evidence. 

The  defendant  interposes  the  preliminary  objection  that  the 
evidence  does  not  show  any  title  in  the  plaintiff,  citing 
Williams  v.  City  of  San  Pedro,  153  Cal.  44,  49,  [94  Pac.  234]. 
The  plaintiff  claims  title  under  one  John  F.  Maio.  To  prove 
the  acquisition  of  the  title  by  Maio  from  the  United  States 
the  plaintiff  offered  in  evidence  the  record  of  deeds  in  the 
office  of  the  county  recorder  of  Kern  County,  showing  the 
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record  of  a  document  purporting  to  be  a  receipt  given  at  the 
''Receiver's  office  at  Visalia,  California,"  dated  April  14, 
1893,  by  E.  L.  Freeman  as  receiver,  to  John  F.  Maio,  for 
$198.13,  as  full  payment  for  the  quarter-section  in  question 
at  $1.25  per  acre.  The  defendant  objected  to  the  admission 
of  the  record  on  the  ground  that  it  was  incompetent,  ir- 
relevant, and  immaterial.  This  objection  was  overruled  and 
the  record  admitted  as  evidence.  [1]  A  certificate  of  pur- 
chase or  location  of  lands  sold  by  the  United  States,  issued  by 
the  receiver  of  the  United  States  land  office  of  the  proper 
district,  is  prima  fade  evidence  that  the  holder  of  the  cer- 
tificate is  the  owner  of  the  land  described  therein.  (Code 
Civ..Proc.,  sec.  1925;  Witcher  v.  CorMin,  84  Cal.  499,  [24 
Pac.  302].)  [2]  A  patent  from  the  United  States  for  land 
may  be  recorded  without  acknowledgment,  and  consequently 
the  record  thereof  is  evidence  of  its  ^contents.  (Civ.  Code, 
sec.  1160;  Code  Civ.  Proc,  sees.  1919,  1951.)  [3]  But  this 
receipt,  although  a  certificate  of  purchase  within  the  meaning 
of  section  1925  (Witcher  v.  Conklin,  supra),  is  not  a  patent. 
[4]  We  know  of  no  law  authorizing  such  receipt  to  be  re- 
corded, at  least  unless  its  execution  is  acknowledged,  nor  of 
any  authority  for  the  proposition  that  such  record  can  be  ad- 
mitted as  proof  of  the  contents  of  the  receipt,  in  the  absence  of 
the  preliminary  proof  of  the  loss  of  the  original  and  of  the  ac- 
curacy of  the  copy,  as  in  other  cases  of  secondary  evidence. 
The  objection  was  in  the  general  form  that  the  evidence  was 
"incompetent,  irrelevant,  and  immaterial.'*  It  would  have 
been  both  material  and  relevant  if  it  had  been  competent,  and 
it  would  have  been  competent  if  the  preliminary  foundation 
had  been  laid  as  above  indicated.  The  objection  that  no  suffi- 
cient foundation  had  been  laid  was  not  made,  nor  was  the  de- 
fect we  have  stated,  pointed  out  to  the  court  below.  Indeed,  it 
is  not  argued  in  the  briefs.  [6]  Therefore,  even  if  we  con- 
cede, although  we  by  no  means  decide,  that  a  defect  in  plain- 
tiff's proof,  if  vital,  inherent,  and  incurable,  might  be  good 
cause  for  affirming  a  judgment  given  for  the  defendant  upon 
an  affirmative  defense,  without  inquiry  into  the  merits  of 
the  plaintiff's  appeal,  we  should  disregard  the  error.  We 
mention  it  solely  because  we  find  it  necessary  to  reverse  the 
judgment  for  the  defendant  and  remand  the  case  for  a  new 
trial,  and  the  point  might  then  become  important  to  the  plain- 
tiff. 
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The  defendant  claims  title  to  the  land  under  a  tax  deed 
from  the  tax  collector  of  Kern  County  to  L.  Cohn  and  also  by 
adverse  possession  under  color  of  title.  The  validity  of  the 
tax  title  depends  upon  the  deed  made  by  the  tax  collector  to 
the  state  of  California  in  1904,  based  up6n  a  sale  of  the  land 
for  the  taxes  of  1898.  The  land  was  assessed  in  1898  to 
Charles  P.  Maio,  but  no  tax  was  levied  against  this  assess- 
ment because  the  valuation  was  all  absorbed  by  a  mortgage 
deduction.  The  mortgage  interest  was  assessed  to  Charity 
S.  Kelley  and  a  tax  was  levied  thereon,  for  the  nonpayment 
of  which  the  tax  sale  was  made.  The  law  in  force  at  the 
time  of  the  sale  and  at  the  time  of  the  execution  of  the  deed 
to  the  state  in  1904  required  this  deed  to  recite  **the  name  of 
the  person  assessed."  (Pol.  Code,  sec.  3785.)  The  deed 
to  the  state  aforesaid  recited  that  the  property  was  assessed 
in  the  year  1898  to  0.  T.  Kelley.  This  name  cannot  be  said 
to  be  idem  sonans  with,  Charity  S.  Kelley,  and  it  follows  that 
the  recital  is  erroneous  with  respect  to  the  name.  [6]  Por 
this  reason  the  deed  is  void  and  the  defendant  can  maintain 
no  valid  claim  of  title  thereunder.  {Henderson  v.  De  Turk, 
164  Cal.  296,  [128  Pac.  747].) 

The  defendant's  claim  of  title  by  adverse  possession  is 
based  upon  the  following  facts  which  the  evidence  in  his  favor 
tends  to  show:  The  tax  collector,  acting  under  the  above- 
mentioned  deed  to  the  state  which  we  have  held  to  be  void, 
sold  the  land  to  L.  Cohn  and  in  pursuance  of  such  sale  exe- 
cuted a  deed  therefor  to  him  on  June  17,  1907.  This  deed 
was  recorded  on  July  6,  1907.  The  affairs  of  L.  Cohn,  with 
respect  to  this  land,  were  conducted  by  the  defendant  C.  Cohn, 
who  was  his  agent  for  that  purpose.  On,  May  23,  1914,  L. 
Cohn  conveyed  the  land  to  the  defendant,  who  thereafter 
acted  for  himself. 

In  July,  1907,  the  defendant,  as  agent  for  L.'Cphn,  leased 
the  land  to  the  Kern  County  Land  Company  for  grazing  pur- 
poses for  the  remainder  of  that  year.  Prom  that  time  until 
the  trial  the  lease  was  orally  renewed  from  year  to  year. 
The  occupancy  of  the  land,  which  it  is  claimed  amounts  to 
adverse  possession,  was  maintained  solely  by  the  Kern  County 
Land  Company  under  these  leases.  At  the  time  of  the  first 
lease  and  until  the  fall  of  1912,  the  land  was  uninclosed.  In 
the  fall  of  1912,  about  two  years  before  this  action  was  begun, 
the  land  company  erected  a  fence  which  inclosed  this  and 
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other  lands  in  its  possession  in  one  inclosure,  the  whole  area 
being  about  one  thousand  acres.  Prior  to  this  inclosure  the 
land  constituted  a  part  of  a  larg^  tract  of  open  country 
about  twenty  miles  long  and  nine  miles  wide,  all  of  which 
was  unimproved  and  uncultivated  and  was  used  only  for  graz- 
ing,  and  was  not  suitable  for  any  other  purpose.  The  ad- 
verse possession  which  it  is  claimed  existed  during  this  period 
by  reason  of  the  occupancy  of  the  land  company  consisted 
of  the  use  by  it  of  this  land  for  grazing  sheep  and  cattle 
thereon. 

The  defendant  rests  his  case  upon  the  question  of  adverse 
possession  on  the  decision  in  Webber  v.  Clarke,  74  Cal.  11, 
[15  Pac.  431].  In  that  case,  as  in  this,  the  land  was  not  in- 
closed or  cultivated,  and  no  one  resided  upon  it.  The  sur- 
rounding country  was  open,  uninclosed,  uncultivated,  and 
unimproved.  The  adverse  claimant  and  his  grantora  herded 
their  sheep  upon  the  land  during  the  grazing  season  of  each 
year,  that  is  to  say,  from  February  to  July.  During  the  rest 
of  the  year  the  land  was  *'not  pasturable*'  for  sheep  and  was 
entirely  unoccupied.  The  court  said,  referring  to  subdivision 
3,  section  323,  of  the  Code  of  Civil  Procedure,  and  Coryell 
v.  Cain,  16  Cal.  573:  **We  think  that  pasturing  during  the 
pasturing  season  is  'appropriate  use,  according  to  the  particu- 
lar locality  and  quality  of  the  property.'  To  pasture  the 
land  when  it  was  *not  pasturable'  would  not  only  be  not  an 
appropriate  use,  but  an  impracticable  one.  In  the  case  of 
cultivation,  there  is  an  interval  of  several  months  between 
the  harvesting  of  one  crop  and  the  preparation  of  the  soil 
for  another.  And  there  would  be  just  as  much  sense  in  hold- 
ing that  the  interval  destroyed  the  continuity  of  the  posses- 
sion in  the  one  case  as  in  the  other.  ...  It  is  sufficient  that 
the  use  is  in  accordance  with  the  usual  course  of  husbandry 
in  the  locality."  Upon  this  reasoning  it  was  held  that  the 
defendant  had  made  out  a  case  of  adverse  possession. 

[7]  The  proof  in  the  present  case  does  not  come  up  to  the 
measure  of  that  which  was  made  in  Webber  v.  Clarke.  The 
Land  Company  was  pasturing  sheep  and  cattle  over  that 
region  of  tiie  country,  which  included  this  particular  tract 
of  land.  This  stock  was  kept  in  charge  of  herders.  The 
agent  of  the  company  testified  in  general  terms  that  he  had 
sheep  on  the  land  during  the  grazing  season,  that  is,  during 
the  time  there  was  feed  there,  in  each  year  of  the  period  in 
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question.  But  on  cross-examination,  when  he  was  asked  to 
give  the  details  of  this  occupation,  he  stated  that  he  pastured 
the  land  for  a  few  days  in  the  spring  and  a  few  days  in  the 
fall  each  year,  with  the  exception  that  he  could  not  say  that 
he  had  stock  on  the  land  at  all  in  the  fall  of  1908 ;  that  he  had 
no  stock  on  the  land  in  the  spring  of  1909,  but  had  some  cattle 
there  in  the  fall  of  1909 ;  that  in  1911  he  had  sheep  thereon 
in  the  spring,  but  no  stock  whatever  there  in  the  fall  of  that 
year  nor  until  the  spring  of  1912.  During  the  time  when  he 
was  pasturing  the  land  with  sheep  or  cattle,  they  would  remain 
thereon  only  for  seven  or  eight  days,  in  the  spring  or  fall 
as  the  case  may  be.  It  thus  appears  that  he  had  sheep  on  the 
land  in  the  fall  of  1908,  and  that  there  was  no  use  whatever 
of  the  land  thereafter  until  the  fall  of  1909,  nor  during  the 
time  from  the  spring  of  1911  until  the  spring  of  1912.  On 
two  occasions,  therefore,  during  the  five  years  period  next  be- 
fore the  beginning  of  the  action,  there  was  an  interval  of  an 
entire  year  when  the  land  was  wholly  unoccupied  by  the  ten- 
ant of  Cohn.  Furthermore,  in  the  present  case  there  is  no 
proof  that  during  the  long  intervals  when  the  Land  Company 
was  not  pasturing  the  land  other  people  were  not  occupying 
the  same.  Such  occupancy  is  wholly  insuflScient  to  constitute 
that  open,  continuous,  and  notorious  adverse  possession  which 
is  necessary  to  give  notice  to  the  owner  thereof  that  some 
other  person  is  claiming  his  land.  There  is  no  evidence  that 
the  plaintiflE  and  his  predecessors  in  interest  had  any  knowl- 
edge whatever  of  the  use  or  occupation  of  the  Land  Company, 
or  of  the  claim  of  Cohn.  The  proof  was  substantially  the 
same  as  that  considered  in  De  Frieze  v.  Quint,  94  Cal.  653, 
660,  [28  Am.  St.  Rep.  151,  30  Pac.  1],  and  which  the  court 
there  held  was  insuflScient  to  prove  adverse  possession.  The 
court  there  said  that  to  set  the  statute  of  limitations  in  motion 
and  constitute  adverse  possession  the  occupancy  of  the  land 
**must  be  suflBciently  open  and  notorious  to  notify  an  ordina- 
rily prudent  owner  of  its  existence,  arid  of  its  hostile  char- 
acter, unless  he  is  otherwise  (ictudly  notified  of  these  facts; 
and  to  be  available  against  persons  dealing  with  the  owner  for 
the  land,  the  occupancy  must  be  of  such  a  character,  at  least,  as 
should  put  them  upon  inquiry  as  to  the  title  of  the  occupant, 
and  the  burden  of  proving  all  the  essential  elements  of  an 
adverse  possession,  including  its  hostile  character  is  upon  the 
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party  relying  upon  it."    It  follows  that  the  evidence  is  in- 
Bofficient  to  support  the  finding  that  the  defendant  had  ac- 
quired title  to  the  land,  either  under  the  tax  deed  or  by  ad- 
verse possession. 
The  judgment  is  reversed, 

Lawlor,  J.,  and  Olney,  J.,  concurred. 


[I*.  A.  No.  4627.  .Department  One.— Mareli  19,  1919.] 

JOHN  Z.  ADAMSON,  Plaintiff  and  Respondent,  v.  GEORGE 
C.  PAONESSA  et  al.,  Defendants  and  Respondents; 
THE  NATIONAL  SURETY  COMPANY  (a  Corpora- 
tion), Defendant  and  Appellant. 

tl]  Street  Law  —  Payment  of  Claims  by  Surety  on  Contractor's 
BoND-^DBROGATiON. — ^Pfeyment  by  ttie  irarety  on  the  bond  of  a 
street  contractor  of  claims  for  material  furnished  and  labor  per- 
formed nnder  the  contract,  works  a  subrogation  in  the  surety's 
favor  of  any  rights  which  the  claimants  had. 

12]  Id. — ^Improvement  Act  or  1911  —  Rights  of  Materialmen  and 
Laborers — ^Personal  Recovery  Against  Contractor  and  Surety. 
Under  the  Improvement  Act  of  1911  (Stats.  1911,  p.  730),  persons 
performing  labor  and  furnishing  materials  in  the  performance  of 
the  work,  have  no  rights  against  the  moneys  or  bonds  due  under  the 
contract  on  the  completion  of  the  work,  but  are  limited  to  a  per- 
sonal recovery  against  the  contractor  and  to  a  recovery  upon  his 
bond  in  payment  of  their  claims,  and,  therefore,  there  is  no  sub- 
rogation of  their  rights  or  liens  upon  such  moneys  and  bonds. 

tS]  Id.— REMn)Y  of  Matbriavien  and  Laborers — ^Intention  of  Act. 
It  was  the  intention  of  the  Improvement  Act  of  1911  that  parties 
furnishing  materials  or  labor  to  a  contractor  doing  work  under  a 
contract  let  in  accordance  with  the  act  must  look  solely  to  the  con- 
tractor's personal  responsibility  and  to  the  bond  which  the  statute 
requires  him  to  furnish. 

[4]  Mechanics'  Liens  —  Withholdino  of  Money  upon  Notice  —  Ap- 
plicability OF  Code  Amendment. — The  provisions  of  section  1184 
of  the  Code  of  Civil  Procedure,  ae  amended  in  1911,  as  to  the  with- 
holding of  money  by  the  owner  from  the  contractor  upon  notice 
given  by  a  person  furnishing  material  or  performing  labor,  are 
clearly  applicable  only  to  cases  where  the  contractor  is  to  be  paid 
either  by  the  owner  of  the  property  upon  which  the  work  is  done, 
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or  by  the  person,  public  or  private,  by  whom  the  contract  waa  made, 
and  cannot  be  applied  where  payment  is  not  to  be  made  in  that 
manner,  but  is  to  be  made  by  a  number  of  different  persons  not 
parties  to  the  contract,  each  of  whom  pays  independently  his  sepa- 
rate share  of  the  amoimt  due. 

[5]  Street  Law — Assignment  of  Contract — Priorities. — An  assign- 
ment by  a  street  contractor  of  all  his  rights  under  the  contract 
in  consideration  of  the  advancement  of  moneys  'to  him  during  the 
progress  of  the  work,  is  prior  in  right,  although  subsequent  in  time, 
to  an  assignment  made  to  the  surety  on  the  contractor's  bond, 
where  the  surety  neglected  to  give  immediate  notice  to  the  city  of 
the  assignment,  and  before  it  did  so,  the  second  assignee  took  the 
assignment  without  notice  or  knowledge  of  the  first  assignment  and 
gave  immediate  notice  thereof  to  the  city. 

[6]  Assignment— Rights  op  Successivb  Assignees  Without  Notics. 
As  between  successive  assignees  of  a  chose  in  action,  he  will  have 
the  preference  who  first  gives  notice  to  the  debtor,  even  if  he  be 
a  subsequent  assignee,  provided  at  the  time  of  taking  his  assign- 
ment he  had  no  notice  of  a  prior  assignment. 

[7]  Street  Law — Assignment  op  Contract — Security  por  Advance- 
MENT  OP  Moneys  —  Bights  op  Surety  Under  Another  Assign- 
ment.— Where  an  assignment  of  a  street  contract  is  made  only  as 
security  for  advances  of  money  to  complete  the  contract,  the  con- 
tractor still  has  an  interest  in  the  moneys  and  bonds  to  be  paid  for 
the  work,  and  the  surety  on  his  bond  under  another  assignment  haa 
-  an  interest  therein. 

[8]  Id. — ^Written  Appucation  for  Bond-.-Provision  as  to  Disposi- 
tion OP  Moneys — Assignment. — A  provision  in  a  written  applica- 
tion to  a  surety  company  for  a  bond  by  a  street  contractor  that  all 
payments  specified  in  the  contract  for  the  work  shall  be  withheld 
by  the  obligee  until  the  completion  of  the  work,  and,  upon  such 
completion,  paid  to  the  surety,  and  that  such  provision  shall 
operate  as  an  assignment  thereof,  and  the  residue,  if  any,  after 
reimbursing  the  surety,  paid  to  the  contractor,  is,  although  inaptly 
expressed,  sufficient  to  operate  as  an  assignment  of  the  interest  of 
the  contractor  in  the  bonds  to  be  paid  for  the  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.  H.  T.  Dewhirst,  Judge,  AflSrmed  in 
part.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

^    Benjamin  E.  Pa^e,  Arthur  C.  Hurt  and  Arthur  P.  Coe  for 
Defendant  and  Appellant. 
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Edwin  A.  Meserve,  Shirley  E.  Meserve  and  F.  C.  Austin 
for  Defendant-Respondent  Charles  W.  Lloyd. 

Oscar  Lawler  and  James  E.  Degnan,  Amid  Curiae. 

LAWLOR,  J. — This>  is  an  appeal  from  a  judgment  in  an 
interpleader  suit  in  favor  of  one  of  the  defendants  and  claim- 
ants as  against  the  other  defendant  and  claimant.  There  is 
practically  no  conflict  in  the  evidence  and  the  material  facts 
are  as  follows : 

One  Paonessa  entered  into  a  contract  with  the  city  of  Colton 
for  the  doing  of  certain  street  work  under  the  ''Improvement 
Act  of  1911.*'  (Stats.  1911,  p.  730.)  As  a  condition  of  the 
contract  he  was  required  by  the  statute  to  give,  and  did  give, 
a  surety  bond  for  the  payment  of  claims  for  materials  fur- 
nished or  labor  performed  in  the  doing  of  the  work.  The  ap- 
pellant, National  Surety  Company,  was  the  surety  on  this 
bond.  In  order  to  obtain  the  bond  the  contractor,  Paonessa, 
made  a  written  application  to  the  Surety  Company  which,  by 
-its  terms,  constituted  a  contract  between  them.  The  portion 
of  this  application  contract  material  here  reads:  "All  pay- 
ments specified  in  the  above-mentioned  contract  [i,  e.,  the 
contract  withHhe  city  of  Colton  for  the  doing  of  the  work] 
to  be  withheld  by  the  obligee  until  the  completion  of  the  work, 
shall,  as  soon  as  the  work  is  completed,  be  paid  to  the  com- 
pany, [i.  e.,  the  surety  company]  and  this  covenant  shall 
operate  as  an  assignment  thereof  and  the  residue,  if  any, 
after  reimbursing  the  company  as  aforesaid,  be  paid  to  the 
applicant  after  all  liability  of  the  company  has  ceased  to  exist 
under  said  bond."  No  notice  of  this  assignment,  if  it  be  such, 
was  given  to  the  city  of  Colton,  or  so  far  as  appears,  to  any- 
one else,  until  shortly  before  the  commencement  of  this  liti- 
gation. 

While  the  work  was  in  progress  the  other  defendant,  the 
respondent  here,  one  Lloyd,  advanced  certain  sums  of  money 
to  the  contractor,  Paonessa,  and  took  from  him  an  assignment 
of  all  his  rights  under  the  contract,  all  without  notice  of  the 
prior  assignment  to  the  Surety  Company  and  in  complete 
ignorance  of  it  This  assignment  Lloyd  filed  with  the  city 
clerk  immediately. 

The  proceedings  under  which  the  contract  was  let  provided, 
AS  permitted  by  the  statute,  for  payments  in  street  improve- 
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ment  bonds.  Upon  the  completion  of  the  contract,  the  city 
authorities,  reco^izing  Lloyd  as  the  assignee  of  Paonessa, 
delivered  to  him  the  wai*rant  and  assessment  for  the  payment 
of  the  work  and  the  city  treasurer  was  about  to  issue  to  him 
street  improvement  bonds  in  payment  when  the  Surety  Com- 
pany demanded  of  the  city  treasurer  the  issuance  of  the  bonds 
to  it.  This  was  the  first  notice  to  the  city  authorities  of  any 
claim  of  assignment  to  the  Surety  Company. 

In  the  meantime,  Paonessa  had  failed  to  pay  claims  ap- 
proximating tei^  thousand  dollars  for  material  and  labor  fur- 
nished and  rendered  in  completing  the  contract.  The  Surety 
Company  was  obligated  under  its  bond  to  pay  these  claims 
and  did  so.  No  claim  is  made  by  the  respondent  that  such 
payment  was  not  pursuant  to  the  obligation  of  the  bond  and 
in  strict  accord  with  it. 

Upon  the  Surety  Company  demanding  the  issuance  of  the 
bonds  to  it  and  Lloyd  insisting  that  they  be  issued  to  him,  the 
city  treasurer  interpleaded  the  two  claimants  and  deposited 
the  bonds  in  court.  A  trial  was  had  and  judgment  was  ren- 
dered against  the  Surety  Company  in  favor  of  Lloyd  that  the 
bonds  be  delivered  to  the  latter. 

The  contention  of  the  Surety  Company  that  the  judgment 
is  erroneous  and  that  it  is  entitled  to  the  bonds,  or  at  least 
to  sufScient  thereof  to  reimburse  itself  for  the  amounts  which 
it  paid  to  materialmen  and  laborers,  is  twofold. 

The  first  ground  advanced  is  that  by  virtue  of  its  payments 
as  surety  for  Paonessa  of  the  claims  against  him  for  ma- 
terials and  labor  furnished,  it  acquired  by  subrogation  an 
equitable  lien  upon  any  moneys  or  bonds  due  under  the  con- 
tract in  payment  for  the  work  superior  to  any  assignment  or 
other  disposition  which  Paonessa  might  have  made.  [1] 
There  is  no  doubt  but  that  the  payment  by  the  Surety  Com- 
pany pursuant  to  its  obligations  ^  surety  would  work  a  sub- 
rogation in  its  favor  of  any  rights  which  the  claimants  had 
whose  claims  were  paid.  It  is  equally  clear  that  the  subro- 
gation would  give  no  further  rights  than  this.  What  rights, 
therefore,  had  these  materialmen  and  laborers  against  the 
moneys  or  bonds  that  were  due  under  the  contract  on  the 
completion  of  the  work  ?  If  they  had  none,  and  if  their  rights 
were  limited  to  a  personal  recovery  against  Paonessa  and  to  a 
recovery  upon  the  bond  given  by  the  Surety  Company,  it  is 
clear  that  there  was  nothing  upon  which  the  subrogation  CQuld 
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work.  [2]  Such  we  believe  to  be  the  case  under  the  *' Im- 
provement Act  of  1911,"  under  which  the  work  was  done. 

The  only  provision  in  the  act  of  1911  providing  security  to 
materialmen  and  laborers  for  the  payment  of  their  claims 
is  section  19.  This  section  requires  that  every  contractor  to 
whom  a  contract  is  awarded  under  the  act  must  file  with  the 
superintendent  of  streets  a  good  and  sufficient  bond  inuring 
to  the  benefit  of  any  and  all  persons  performing  labor  on  or 
furnishing  materials  used  in  the  work  or  improvement. 
There  is  no  provision  which  gives  euch  claimants  any  right 
or  lien,  equitable  or  otherwise,  upon  money  or  bonds  coming 
to  the  contractor.  In  particular,  there  is  no  provision  in  the 
act  authorizing  or  permitting  the  retention  by  the  municipal- 
ity, or  by  the  owners  whose  lands  are  assessed,  of  anything 
which  may  be  due  the  contractor  in  order  to  pay  the  claims 
of  materialmen  or  laborers,  or  permitting  the  deduction  of 
the  amount  of  such  claims  from  anything  that  may  be  due 
the  contractor.  [3]  We  are  constrained  to  believe  that  it  was 
the  intention  of  the  statute  that  parties  furnishing  materials  or 
labor  to  a  contractor  doing  work  under  a  contract  let  in  ac- 
cordance with  this  act,  must  look  solely  to  the  contractor's 
personal  responsibility  and  to  the  bond  which  the  statute 
requires  him  to  furnish. 

This  construction  of  the  statute  is  strengthened  by  a  con* 
sideration  of  the  method  of  payment  contemplated  by  it.  Jt 
contemplates  that  the  contractor  be  paid  directly  by  the  prop- 
erty owners  whose  property  is  assessed  for  that  purpose,  each 
paying  for  himself  his  own  assessment,  and  this  whether  the 
pa3Tnent  be  in  money  or  in  bonds.  It  is  true  that  any  prop- 
erty owner  may  discharge  the  assessment  on  his  property  by 
making  payment  to  the  city  treasurer,  but  the  act  clearly 
contemplates  that  the  city  treasurer  in  such  case  is  merely 
acting  as  a  convenient  means  or  conduit  whereby  the  property 
owner  may  make  payment  to  the  contractor.  Essentially 
the  payment  is  one  by  each  property  owner  directly  to  the 
contractor. 

It  is 'manifest  that  under  such  circumstances 'there  is  no 
single  fund  out  of  which  the  contractor  is  to  be  paid,  and  it 
is  likewise  clear  that  in  view  of  the  fact  that  payment  may 
be  made  to  the  contractor  without  the  interposition  of  the 
city  treasurer  or  any  other  city  official  or  common  conduit 
of  payment,  any  right  to  have  moneys  or  bonds  coming  to  a 
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contractor  retained  in  order  to  meet  claims  against  the  eon- 
tractor  would  be  quite  impracticable.  The  act  provides  no 
machinery  by  which  the  amount  to  be  retained  from  the  pay- 
ment by  the  property  owner  can  be  ascertained  or  he  be  no- 
tified of  the  amount  he  is  to  retain. 

[4]  The  result  so  arrived  at  is  not  afEected  by  the  pro- 
visions of  section  1184  of  the  Code  of-Civil  Procedure.  That 
section,  as  amended  in  IMl,  provides  for  the  giving  of  no- 
tice by  any  person  who  has  performed  labor  or  furnished  ma- 
terials under  a  contract,  and  then  continues  as  follows: 
**Upon  such  notice  being  given  it  shall  be  lawful  for  the  owner 
to  withhold,  and  in  the  case  of  property  which,  for  reasons  of 
public  policy  or  otherwise,  is  not  subject  to  the  liens  in  this 
chapter  provided  for,  the  owner  or  person  who  contracted 
with  the  contractor,  shall  withhold  from  his  contractor  suffi- 
cient money  dme  or  that  may^  become  due  to  such  contractor 
to  answer  such  claim  and  any  lien  that  may  be  filed  therefor 
including  the  reasonable  cost  of  any  litigation  thereunder.'* 
This  provision  is  clearly  applicable  only  to  cases  where  the 
contractor  is  to  be  paid  either  by  the  owner  of  the  property 
upon  which  the  work  is  done,  or  by  the  person,  public  or 
private,  by  whom  the  contract  was  made.  It  cannot  be  ap- 
plied where  payment  is  not  to  be  made  in  that  manner,  but 
is  to  be  made  by  a  number  of  different  persons  not  parties  to 
the  contract,  each  of  whom  pays  independently  his  separate 
share  of  the  amount  due.  ' 

Right  here  also  lies  the  difference  between  the  present  case 
and  the  line  of  authorities  cited  by  appellant's  counsel,  be- 
ginning with  Prairie  State  Nat,  Bank  v.  United  States,  164 
U.  S.  227,  [41  L.  Ed.  412,  17  Sup.  Ct.  Rep.  142].  In  those 
decisions  the  facts  are  essentially  the  same  as  in  this,  with  the 
exception  that  either  by  statute  or  by  the  contract  itself,  a 
fund  was  in  effect  reserved  for  the  benefit  of  materialmen  and 
laborers  whom  the  contractor  might  fail  to  pay.  In  other 
words,  the  materialmen  and  laborers  had  a  right  as  against 
a  certain  fund  in  addition  to  any  recovery  against  the  con- 
tractor or  his  surety.  Under  such  circumstances  if  the  surety 
paid  their  claims  he  would  be  subrogated  to  their  rights 
against  such  fund.  Such,  however,  is  not  the  case  here,  as 
there  is  no  fund  against  which  the  materialmen  and  laborers 
have  a  right 
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The  second  point  made  by  the  appellant  is  that  by  virtue  of 
the  provision  heretofore  quoted  of  the  application  contract 
executed  by  Paonessa,  he  assigned  to  the  appellant  his  right 
to  the  bonds  subsequently  to  become  due  him  under  the  con- 
tract and  that  this  assignment,  being  prior  in  time  to  the 
assignment  by  Paonessa  to  Lloyd,  is  prior  in  right. 

[5]  Passing  for  the  time  being  the  question  as  to  the  suflB- 
ciency  of  the  contract  provision  as  an  assignment  by  Paonessa, 
it  does  not  follow  that  because  it  is  prior  in  time  it  is  neces- 
sarily prior  in  right  to  the  subsequent  assignment  to  Lloyd. 
The  Surety  Company  neglected  to  give  immediate  notice  of 
the  assignment  to  it,  and  before  it  gave  such  notice  Lloyd  had 
taken  an  assignment  for  a  valuable  consideration  without 
notice  or  knowledge  of  the  prior  assignment  and  had  given 
notice  of  his  own  assignment.  The  rule  in  such  a  case  is  w»^ll 
established.  It  is  thus  stated  in  Widerumann  v.  Weniger,  164 
Cal.  667,  672,  [130  Pac.  421,  424] :  **The  effect  of  such 
successive  assignments  and  the  rights  of  the  successive  as- 
signees without  notice,  with  respect  to  each  other,  were  con- 
sidered and  decided  in  GraJiam  Paper  Co.  v.  Pembroke,  124 
Cal.  117,  [71  Am.  St.  Rep.  26,  44  L.  R.  A.  632,  56  Pac.  627]. 
There  is  some  conflict  of  authority  on  the  subject  but  this 
court  approved  and  followed  the  English  rule  stated  as  fol- 
lows: [6]  'As  between  successive  assignees  of  a  chose  in 
action,  he  will  have  the  preference  who  first  gives  notice  to 
the  debtor,  even  if  he  be  a  subsequent  assignee,  provided  at 
the  time  of  taking  it  he  had  no  notice  of  a  prior  assignment.'  " 

The  judgment  of  the  lower  court,  therefore,  in  directing  the 
delivery  of  the  bonds  to  Lloyd  was  correct  and  to  that  extent 
is  affirmed. 

The  judgment  of  the  lower  court,  however,  goes  further  than 
this.  The  court  found,  and  its  judgment  decrees,  that  the 
Surety  Company  has  no  right  or  interest  in  the  bonds.  The 
evidence  at  the  trial  showed  without  conflict  that  Lloyd  took 
his  assignment  by  way  of  security  for  advances.  It  follows 
that  as  between  himself  and  Paonessa  he  was  not  the  absolute 
owner  of  the  bonds.  Paonessa  still  had  an  interest  in  them. 
[7]  If,  then,  the  application  contract  executed  by  Paonessa 
did  in  fact  amount  to  an  assignment  by  him  to  the  Surety  Com- 
pany, the  latter  stood  in  the  former's  shoes  and  had  and 
still  has  an  interest  in  the  bonds,  and  the  finding  of  the  court 
to  the  contrary  is  not  supported  by  the  evidence.    This  brings 
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us  to  the  question  of  the  suflSciency  of  the  application  contract 
as  an  assignment  by  Paonessa  to  the  Surety  Company.  If  it 
amounts  to  an  assignment,  the  finding  that  the  Surety  Com- 
pany has  no  interest  in  the  bonds  is  contrary  to  the  evidence 
and  the  decree  of  the  court  to  the  same  effect  is  in  that  par- 
ticular incorrect. 

Considering  this  qvestion,  certain  it  is  that  as  applied  to 
these  bonds  the  language  of  the  application  contract  is  ex- 
ceedingly inapt.  The  subject  matter  of  the  purported  as- 
signment is  described  as  **all  payments  specified  in  the  above- 
mentioned  contract  to  be  withheld  by  the  obligee  until 
completion  of  the  work."  But,  as  we  have  seen,  there  are  no 
payments  to  be  withheld.  The  provision  in  question  is  one 
very  evidently  intended  for  cases  of  contracts  containing  the 
ordinary  provisions  for  the  retention  of  a  part  of  the  con- 
tractor's compensation  to  answer  for  claims  against  him. 
Such  is  not  this  case.  Nevertheless,  the  language  must  be  con- 
strued with  reference  to  the  particular  facts  of  the  particular 
case,  and  if  the  intention  of  the  parties  is  fairly  evident 
and  they  have  actually  given  expression  to  it,  no  matter  how 
inapt  that  expression  may  be,  effect  must  be  given  to  their 
intention.  Furthermore,  the  language  must  be  construed  as 
if  the  question  were  one  between  the  Surety  Company  and 
Paonessa,  and  between  them  solely.  [8]  Looking  at  the 
matter  from  this  point  of  view  we  believe  that  as  between 
Paonessa  and  the  Surety  Company  the  language  in  question, 
inapt  though  it  is,  would  be  suflBcient  to  entitle  the  latter  to 
claim  and  receive  the  bonds  in  dispute  as  against  the  former. 
It  is  fairly  evident  that  it  was  the  intention  of  the  parties 
that  the  Surety  Company  in  order  to  secure  it  against  its  lia- 
bility on  the  contractor's  bond  should  have  the  right  to  re- 
ceive on  the  completion  of  the  contract  any  payments  that 
might  be  coming  to  him.  The  designation  of  such  payments 
as  **  payments  to  be  tuithheld  by  the  obligee  until  the  com- 
pletion of  the  work"  seems  to  us  to  be  rather  a  case  of  im- 
perfect description  than  one  wliere  the  parties  have  actually 
failed  to  give  expression  to  their  intention,  so  that  it  is  beyond 
the  power  of  the  court  to  give  effect  to  it  by  construction.  It 
follows  that  the  Surety  Company  did  have  an  interest  in  the 
bonds  to  be  delivered  to  and  held  by  Lloyd  and  that  the 
finding  and  decree  of  the  lower  court  to  tlie  contrary  are  not 
in  this  respect  correct. 
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While  there  is  no  conflict  in  the  evidence  bearing  on  the 
point  under  immediate  discussion  and  the  facts  establishing 
the  rights  of  the  parties  appear  clearly  and  without  dispute, 
yet  there  ia  no  finding  in  accordance  with  the  evidence  upon 
which  this  court  can  direct  a  modification  of  the  decree  in 
this  respect.  A  further  hearing  upon  this  point  is  neces- 
sary in  order  that  such  finding  be  made. 

The  judgment  ef  the  lower  court  is  therefore  modified  by 
striking  out  the  portion  which  decrees  that  the  appellant  has 
no  right  or  interest  in  the  bonds,  and  a  new  trial  is  ordered 
on  the  single  issue  as  to  whether  or  not  as  between  himself 
and  the  Surety  Company  the  respondent  Lloyd  holds  the 
bonds  as  absolute  owner  or  by  way  of  security  merely. 

Both  prior  to  the  commencement  of  the  litigation  and  at 
the  time  of  the  trial  respondent  Lloyd  offered  to  account  to 
the  Surety  Company  for  any  balance  which  he  might  receive 
from  the  bonds  after  the  satisfaction  of  his  own  advances. 
This  was  all  that  the  Surety  Company  was  entitled  to.  Ac- 
cordingly, although  the  judgment  is  reversed  in  part  and  a 
new  trial  is  directed  as  to  one  of  the  issues,  it  is  ordered  that 
appellant  pay  the  costs  of  appeal. 

Olney,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

All  the  Justices  concurred. 


[L.  A.  No.  4716.    Department  Two.— March  19,  1919.] 

CITY     OP     SAN    DIEGO     (a    Municipal    Corporation), 
Appellant,  v.  M.  HALL  et  al.,  Respondents. 

[1]  Appeal  —  Judgment  —  Substantial  CoNrucT  in  Testimony. — A 
judgment  wiU  not  be  disturbed  on  appeal  where  there  is  a  substan- 
tial eonflict  ia  the  teetimonj. 

[21  Easement  —  Public  Highway  Aceoss  City  Block  —  UseEt— In- 
SUPFICIBNOY  OF  EVIDENCE. — In  an  action  by  a  city  to  quiet  its  title 
across  a  block  of  land  on  the  theory  that  a  public  highway  bad  been 
acquired  by  user,  a  judgment  in  favor  of  the  defendants  is  sup- 
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ported  where  there  wa«  a  failure  to  show  that  there  waa  a  user  of 
any  definitely  delimited  portion  of  the  block  continuously  and  ad- 
versely for  five  years  with  the  knowledge  of  the  owners  or  by  their 
consent,  direct  or  implied. 

[3]  Id.-— Implied  Dedication — Evidence. — Something  more  than  a  mere 
casual  user  must  be  shown  before  any  valid  dedication  will  be 
implied. 

[4]  Id. — Uninclosed  and  Uncultivated  Land  —  Usee  by  Public  — 
License. — In  order  to  constitute  a  valid  dedication,  there  must  be 
an  intention  on  the  part  of  the  owner  to  devote  his  property  to  the 
public  use,  and  while  it  is  true  that  this  intent  may  be  inferred 
from  long  acquiescence  in  a  use  by  the  public,  yet  where  land  is  un- 
indoeed  and  uncultivated,  the  fact  that  the  public  has  been  in  the 
habit  of  going  upon  the  land  will  ordinarily  be  attributed  to  a 
licenee  on  *^e  part  of  the  owner,  rather  than  to  his  intent  to 
dedicate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     W.  A.  Sloane,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  B.  Cosgrove,  City  Attorney;  S.  J.  Higgins  and  M.  B. 
Thorp,  Deputy  City  Attorneys,  for  Appellant 

Sam  Ferry  Smith  for  Respondents. 

MELVIN,  J. — This  action  was  brought  by  the  city  of  San 
Diego  to  quiet  its  title  ac^-oss  block  No.  404  of  Horton's  Ad- 
dition. It  was  stipulated  that  the  fee  belongs  to  the  defend- 
ants, but  the  city  took  the  position  that  by  use  of  this  property 
for  many  years  the  public  had  obtained  an  easement  for  the 
extension  of  Horton  Avenue,  a  street  seventy-five  feet  in 
width.  Judgment  was  given  in  favor  of  the  defendants  and 
the  city  appeals. 

The  map  accompanying  the  record  indicates  that  block  No. 
404  was  one  of  the  subdivisions  of  an  addition  placed  upon 
the  market  some  years  ago.  It  is  bounded  upon  all  sides  by 
dedicated  streets.  Horton  Avenue  leads  into  Upas  Street, 
which  bounds  block  No.  404  on  its  southerly  side.  The  theory 
of  the  plaintiff  is  that  Horton  Avenue  was  used  by  residents 
in  that  part  of  the  city,  and  by  the  public  generally,  and  that 
with  the  knowledge  of  the  owners  of  the  aforesaid  block  that 
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part  of  block  No.  404  which  would  have  been  a  part  of  Horton 
-Avenue  extended  became  a  public  highway  by  user. 

The  substance  of  the  decision  appears  in  the  following 
findings:  **That  said  premises  are  not  any  part  of  Horton 
-Avenue  in  said  City  of  San  Diego  and  have  never  been  used 
by  said  City  or  by  the  public,  or  by  anyone  as  a  part  of,  or  as 
a  continuation  of  Horton  Avenue  in  said  City.  That  said  de- 
fendants  and  their  predecessors  in  interest  have  never  used 
any  part  of  said  premises  for  street  or  highway  purposes  and 
the  same  have  not  been  used  with  the  actual  knowledge  of  the 
defendants,  or  the  defendants'  predecessors  in  interest  for 
street  purposes  and  that  there  has  been  no  adverse  user  of 
said  premises  or  any  part  thereof  by  the  plaintiff  or  by  the 
public  in  general. 

"That  no  part  of  the  land  described  in  plaintiff's  complaint 
is  a  public  street  known  or  called  Horton.  Avenue,  or  any 
other  street,  or  any  part  of  a  public  street  within  the  cor^ 
porate  limits  of  the  City  of  San  Diego." 

The  theory  of  the  appellant  is  that  these  findings  are  not 
supported  by  the  evidence,  but  that  the  uncontradicted  tes- 
timony shows  a  user  of  this  strip  sought  to  be  Qondemned. 
[1]  Our  examination  of  the  voluminous  transcript,  however, 
convinces  us  that  the  court  acted  in  accordance  with  abun- 
dant testimony  on  behalf  of  respondents  and  that  this  is  one  of 
those  cases  in  which  there  having  been  a  substantial  conflict 
in  the  testimony  this  court  may  not  interfere  with  the  judg- 
ment. Some  of  the  witnesses,  called  on  behalf  of  respondents, 
testified  that  while  there  was  a  road  wide  enough  for  a  wagon 
to  traverse,  extending  in  a  general  northerly  and  southerly 
direction  across  block  No.  404,  its  location  changed  from  year 
to  year  according  to  the  fancy  of  those  who  had  occasion  to 
drive  there,  and  that  when  grain  was  growing  on  the  property 
residents  in  that  part  of  the  city  went  around  the  standing 
crop.  Witnesses  both  for  the  plaintiff  and  the  defendants  tes- 
tified that  the  roadway  commonly  used  by  people  in  that 
vicinity  passed  far  to  the  west  of  the  strip  sought  by  the  city 
to  be  condemned.  Others  testified  that  those  crossing  block 
No.  404  never  used  Horton  Avenue  at  all,  but  came  in 
from  a  point  far  to  the  westward  of  Horton  Avenue  as 
that  street  is  delineated  on  the  filed  map  presented  in  evi- 
dence.    [2]     This  testimony,  if  believed,  would,  of  course, 
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justify  findings  to  the  effect  that  Horton  Avenue  extended 
across  block  No.  404  never  became  dedicated  to  public  use. 

The  I'ecord  also  fails  to  show  that  there  was  a  user  of  any 
definitely  delimited  portion  of  block  No.  404  continuously  and 
adversely  for  five  years  with  the  knowledge  of  the  owners  or 
by  their  consent,  direct  or  implied.  [3]  This  lack  of  proof 
supports  the  judgment,  be^cause  something  more  than  a  mere 
casual  user  must  be  shown  before  any  valid  dedication  will 
be  implied.  The  rule  upon  this  subject — a  rule  to  the  meas- 
ure of  which  appellant's  testimony  fails  to  reach — was  well 
expressed  by  Mr.  Justice  Sloss,  speaking  for  the  court  in 
Bank,  in  the  case  of  F.  A.  Eihn  Company  v.  City  of  Santa 
Cruz  and  Union  Traction  Co.,  170  Cal.  436-447,  [150 
Pac.  62-68] :  [4]  "In  order  to  constitute  a  valid  dedica- 
tion, there  must  be  an  intention  on  the  part  of  the  owner  to 
devote  his  property  to  the  public  use.  {California  Navigation 
Co.  V.  Union  Transportation  Co.,  126  Cal.  433,  [46  L.  R.  A. 
825,  58  Pac.  936] ;  NUes  v.  Los  Angeles,  125  Cal.  572,  [58  Pac. 
190].)  It  is  true  that  ,this  intent  may  be  inferred  from  long 
acquiescence  in  a  use  by  the  public.  (13  Cyc.  455.)  But 
where  land  is  unindosed  and  uncultivated,  the  fact  that  the 
public  has  been  in  the  habit  of  going  upon  the  land  will 
ordinarily  be  attributed  to  a  license  on  the  part  of  the  owner, 
rather  than  to  his  intent  to  dedicate.     (13  Cyc.  484.)" 

It  follows  that  the  judgment  must  be  and  accordingly  it  is 
a£Brmed. 

Lennon,  J.,  and  Wilbur,  J.,  concurred. 


[L.  A.  No.  4799.    Department  Two. — Idnich  20,  1919.] 
ROY  ELLIS,  Respondent,  v.  A.  S.  BONEBREAK,  Appellant 

[1]  Negligence — Absence  of  Specific  Finding — Reversal  of  Judo- 
MXNT. — A  judgment  in  an  action  for  damages  for  personal  injuries 
baaed  on  negligence  must  be  re-versed,  even  though  it  be  assumed 
that  the  general  allegation  of  negligence  is  sufficient  to  support  the 
judgment,  where  there  is  no  specific  finding  of  negligence  and  the 
probative  findings  as  made  do  not  lead  to  the  one  inevitable  con* 
elusion  of  negligence. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Monroe,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Duke  Stone  for  Appellant. 

Richard  A.  Dxumigan   for  Respondent 

MELVIN,  J. — ^Def endant  appeals  from  a  judgment  for  five 
hundred  dollars  obtained  in  an  action  for  personal  damages. 
The  findings  of  fact,  which  are  supported  by  the  evidence, 
are  in  substance  as  follows:  On  the  twenty-second  day  of 
July,  1915,  plaintiff,  accompanied  by  a  lady,  was  walking  in 
a  westerly  direction  on  the  north  side  of  Hammel  Street,  in 
the  county  of  Los  Angeles.  Hammel  Street  is  a  public  high- 
way and  is  without  the  limits  of  any  incorporated  city  or 
town.  The  pedestrians  were  walking  **just  a  little  north  of 
the  center  of  the  highway,"  the  lady  being  at  plaintiff's  right. 
Defendant,  who  was  driving  a  motor  car,  approached  them 
from  the  rear.  According  to  the  findings  **the  defendant  was 
not  operating  his  automobile  on  the  wrong  side  of  Hammel 
Street  and  was  not  operating  it  at  a  careless  or  dangerous  rate 
of  speed,  but  was  operating  it  at  the  rate  of  twenty  miles  an 
hour.  As  the  defendant  approached  the  pedestrians  he  saw 
them  in  front  of  him  for  more  than  a  block  and  did  not  sound 
any  horn  until  he  was  within  a  hundred  feet  of  them,  when 
he  did  sound  a  horn  loud  enough  for  them  to  hear  if  they 
had  been  pajdng  strict  attention.  He  did  not,  however, 
slacken  the  speed  of  his  automobile  at  that  point,  but  con- 
tinued at  the  same  speed  until  he  was  within  about  twenty- 
five  or  thirty  feet"  of  the  pedestrians.  Meantime  neither  of 
them  had  changed  position  on  the  highway,  nor  had  they  in- 
dicated in  any  manner  that  they  had  heard  the  blowing  of  the 
horn.  Thereupon  he  inmiediately  slackened  his  speed,  again 
sounded  the  horn  and  swerved  to  the  left  for  the  purpose  of 
passing  them.  When  the  automobile  was  somewhere  between 
six  and  fifteen  feet  of  them  the  lady  leaped  to  her  right  and 
avoided  injury.  The  plaintiff,  who  looked  around  at  that 
time,  leaped  to  the  left  in  front  of  the  automobile,  and  as  soon 
as  the  defendant  saw  that  the  pedestrians  were  changing  their 
course  he  immediately  put  the  brakes  on  the  machine  and 
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stopped  it  as  quickly  as  it  was  possible  for  him  to  bring  it  to 
a  standstill.  It  was  further  found  that  **if  the  plaintiff  and 
Bertha  Liebig  had  continued  in  theiroriginal  course  he  would 
have  passed  around  them  in  the  course  he  took  by  swerving 
to  the  left,  and  neither  of  them  would  have  been  injured." 
It  was  also  found  that  there  was  plenty  of  room  on  the  street 
for  the  defendant  to  have  swerved  farther  to  the  left  than  he 
did,  thus  avoiding  the  plaintiff.  The  plaintiff  was  struck  by 
the  machine  and  received  injuries  which  need  not  be  here 
enumerated,  for  the  reason  that  no  point  is  made  by  appellant 
that  the  judgment  is  excessive.  As  conclusions  of  law  from 
the  facts  found  the  court  determined  that  plaintiff  was  en- 
titled to  recover  from  defendant  in  the  amount  named. 

Appellant  insists  that  the  cause  must  be  reversed  because 
there  was  no  formal  finding  of  negligence  on  the  part  of  the 
defendant.  Respondent  contends  that  the  probative  findings 
support  a  conclusion  that  the  defendant  was  guilty  of  neg- 
ligence. With  this  latter  theory  we  cannot  agree.  While 
it  is  true  that  the  complaint  does  contain  a  general  allegation 
that  all  the  injuries  were  caused  proximately  by  defendant's 
negligence  and  without  any  carelessness  on  plaintiff's  part, 
the  specific  averments  were  that  the  automobile  was  driven 
at  excessive  speed  and  on  the  wrong  side  of  the  street  and 
that  no  warning  was  given.  The  court  found  against  these 
alleged  instances  of  negligence.  [1]  If  we  assume  that  the 
general  allegation  of  negligence  was  sufficient  to  support  a 
judgment,  nevertheless  we  are  confronted  by  the  fact  that 
there  was  no  specific  finding  of  negligence.  The  probative 
findings  as  made  do  not  lead  to  the  one  inevitable  conclusion 
of  negligence ;  therefore,  the  absence  of  a  specific  finding  upon 
that  subject  compels  this  court  to  order  the  case  to  the 
superior  court  for  another  triaL 

Judgment  reversed. 

Wilbur,  J.,  and  Lennon,  J.,  concurred. 
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[L.  A.  No.  4749.    Department  Two.— March  20,  1919.] 
F.  W.  KENDALL,  R^pondent,  V.  W.  R.  FOULKS,  Appellant. 

[1]  FABTNmsHip  —  Dissolution  and  Accountino  —  Temporary  In- 
junction— ^Preservation  or  Status  Quo — Proper  Remedy. — In  a 
Buit  for  an  accounting  and  for  a  dissolution  of  a  partnership,  a  tem- 
porary injunction  granted  in  order  to  preserve  the  status  quo  pend- 
ing the  outcome  of  the  case  on  the  merits,  is  a  proper  remedy. 

[2]  Injunction — Granting  or  Refusing — Discretion. — The  granting, 
denying,  dissolving,  or  refusing  to  dissolve  a  preliminary  or  tem- 
porary injunction  rests  in  the  sound  discretion  of  the  trial  court 
upon  a  consideration  of  all  the  particular  circumstances  of  each 
individual  case. 

[3]  Id. — Granting  of  Temporary  Injunction  —  Denials  of  Verified 
Answer — Peculiar  Circumstances. — '"While  it  may  be  conceded  to 
be  the  general  rule  that  a  temporary  injunction  will  not  be  granted 
upon  the  con^laint  alone,  when  the  defendant  files  a  verified  answer 
specifically  denying  all  the  material  allegations  of  the  complaint, 
yet  there  may  be  peculiar  circumstances  in  a  case  justifying  a  tem- 
porary injunction  e\*en  in  the  face  of  the  absolute  denials  of  the 
answer,  and  where  upon  the  hearing  of  the  application  additional 
and  peculiar  circumstances  are  shown  by  testimony  or  by  affidavitis, 
the  court,  in  the  exercise  of  its  discretion,  may  take  these  circum- 
stances into  consideration. 

[4]  Id. — Temporary  Injunction—Discretion  not  Abused.-t— In  a  suit 
for  an  accounting  and  for  dissolution  of  a  partnership,  the  court 
did  not  abuse  its  discretion  in  granting  a  temporary  injunction  to 
preserve  the  status  quo,  where  defendant's  affidavits  admitted  the 
creation  of  the  firm,  and  then  merely  set  up  matter  constituting  an 
avoidance  of  the  avermentis  of  the  complaint,  rather  than  an  abso- 
lute denial,  and  plaintiff  filed  a  counter^affidavit  controvertiLg 
defendant's  affidavits. 

[6]  Id. — Effect  of  Injunction. — The  granting  or  denial  of  a  pre- 
liminary injunction  does  not  amount  to  an  adjudication  of  the  ulti- 
mate rights  in  controversy,  but  merely  determines  that  the  court, 
balancing  the  equities  of  the  parties,  concludes  that,  pending  a 
trial  on  the  merits,  the  defendant  should  or  should  not  be  restrained 
from  exercising  the  rights  claimed  by  himi 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  an  injunction.  John  W.  Sheuk, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Henry  O.  Wackerbarth  for  Appellant 
E.  Burton  Ceniti  for  Respondent. 

LENNON,  J. — The  complaint  in  this  action  is  in  two  counts. 
For  the  purposes  of  this  opinion,  it  is  necessary  for  ns  to  con- 
sider only  the  allegations  of  the  second  count.  In  this  count 
the  plaintiff  alleges,  in  effect,  that  on  November  5,  1914,  he 
and  the  defendant  entered  into  a  partnership  agreement  for 
the  purpose  of  engaging  in  the  business  of  carting  and  hauling. 
At  the  time  of  the  creation  of  the  partnership  the  defendant 
was  purchasing  a  motor  truck  under  an  installment  contract. 
It  was  agreed  that  each  of  the  parties  should  pay  the  vendor 
of  the  truck  $50  per  month  from  his  own  funds,  until  the 
balance  of  $750  due  on  the  truck  was  paid.  Plaintiff  was  to 
''drive  and  use  said  truck  in  said  partnership  business,  for 
which  services,"  he  should  receive,  **out  of  the  income  of  said 
business,  the  sum  of  $60  per  month."  After  the  payment  of 
the  balance  due  on  the  truck,  and  a  further  payment  to  de- 
fendant of  $275  in  certain  installments,  plaintiff  was  to  be- 
come a  joint  owner  of  the  truck  with  defendant.  The  parties 
agreed  to  share  the  cost  of  maintaining  and  repairing  the 
truck. 

The  complaint  further  alleged  plaintiff's  performance  of  all 
acts  agreed  by  him  to  be  performed  under  the  partnership 
agreement,  and  that  defendant  had,  from  time  to  time,  pro- 
cured, obtained,  secreted,  and  applied  to  his  own  use  the  re- 
ceipts and  profits  of  the  business,  aggregating  a  sum  of  money 
far  in  excess  of  his  own  share  thereof ;  that  he  had  deprived 
plaintiff  of  plaintiff's  share  thereof;  that  defendant  had 
failed  to  apply  moneys  so  received  to  the  costs  of  the  business, 
or  to  meet  any  of  the  payments  to  the  vendor  of  the  truck, 
as  provided  in  the  partnership  agreement.  It  was  also 
alleged  that  under  said  agreement  plaintiff  was  entitled  to  the 
exclusive  use  and  possession  of  said  truck,  and  was  charged 
with  the  duty  of  operating  it ;  that  on  November  7,  1915,  de- 
fendant fraudulently  and  by  trick  and  device  obtained  posses- 
sion  of  the  truck  and  ever  since  has  maintained  the  exclusive 
possession  of  the  truck,  and  has  prevented  the  plaintiff  from 
having  access  to  the  same,  from  participating  in  the  partner- 
ship business,  from  discharging  his  duties  in  said  business, 
and  from  participating  in  any  of  the  profits;  that  defendant 
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still  collects  the  partnership  debts  and  appropriates  the  pro- 
ceeds to  his  own  use,  to  the  exclusion  of  plaintiff  and  greatly 
exceeding  the  proportion  to  which  defendant  was  entitled,  to 
the  detriment  of  the  firm's  business  and  to  plaintiff's  injury. 
The  complaint  alleged  that  plaintiff  is  without  adequate  rem- 
edy at  law,  and  that  by  reason  of  the  acts  complained  of  he 
has  suffered  and  will  suffer  irreparable  injury.  The  prayer 
of  the  complaint  is  for  an  accounting,  for  a  dissolution  of  the 
partnership  and  a  sale  of  its  property,  with  a  division  of  the 
proceeds  between  the  partners,  and  for  an  injunction  restrain- 
ing defendant  from  interfering  with  plaintiff's  possession 
and  use  of  the  truck  and  from  interfering  with  the  debts, 
moneys,  or  other  property  and  effects  of  the  partnership. 

After  an  order  to  show  cause,  a  temporary  injunction  was 
granted  plaintiff  which  purported  to  maintain  the  rights  of 
the  respective  parties  in  statu  quo  pending  the  hearing  of  the 
merits.  The  hearing  of  the  application  for  an  injunction 
pendente  lite  was  had  upon  the  allegations  of  the  complaint 
and  the  affidavits  pro  and  con  of  the  respective  parties,  no 
answer  having  been  filed  at  the  time  of  the  hearing  of  the 
application. 

The  defendant  appeals  from  the  order  granting  the  in- 
junction, and  also  from  an  order  refusing  to  dissolve  the  same, 
but  inasmuch  as  neither  the  motion  to  dissolve  nor  the  order 
refusing  to  dissolve  appears  in  the  record,  we  need  discuss 
only  the  appeal  from  the  order  granting  the  injunction. 

Appellant's  first  point  is  to  the  effect  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
for  an  injunction,  nor  does  it  appear  therefrom  that  the  plain- 
tiff was  without  an  adequate  remedy  at  law,  or  that  he  had 
or  would  suffer  irreparable  injury.  In  considering  this  point 
we  must  bear  in  mind  the  purpose  for  which  the  action  is 
brought,  and  the 'object  of  the  temporary  injunction.  The 
suit  is  being  prosecuted  for  an  accounting  and  for  a  dissolu- 
tion of  the  partnership.  The  injunction  is  ancillary  thereto, 
being  granted  in  order  to  preserve  the  statics  quo  pending  the 
outcome  of  the  case  on  its  merits.  [1]  This  is  a  proper  sub- 
ject for  the  remedy  of  a  temporary  injunction.  {Raisch 
V.  Warren,  18  Cal.  App.  655,  [134  Pac.  95] ;  2  High  on  In- 
junctions, 4th  ed.,  sec.  1342;  30  Cyc.  725.)  However,  we 
need  not  decide  whether  the  complaint,  in  itself,  states  facts 
which,  standing  alone,  suffice  to  support  a  temporary  in- 
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junction.  [2]  It  is  a  rule  so  universally  followed  and  so 
often  stated  as  to  need  only  to  be  referred  to  that  the  grant- 
ing, denying,  dissolving,  or  refusing  to  dissolve  a  preliminary 
or  temporary  injunction  rests  in  the  sound  discretion  of  the 
trial  court  upon  a  consideration  of  all  the  particular  circum- 
stances of  each  individual  case.  {White  v.  Nunan,  60  Cal. 
406;  Ma^-ks  v.  Weinstock,  Lubin  &  Co,,  121  Cal.  53,  [53  Pac. 
362] ;  Piper  v.  Hawley,  179  Cal.  10,  [175  Pac.  417] ;  22  Cye. 
746.)  A  careful  consideration  of  the  opposing  aflSdavits  of  the 
respective  parties,  in  connection  with  the  complaint  itself,  satis- 
fies us  that  the  court  below  did  not  abuse  its  discretion  in 
granting  the  injunction  complained  of. 

The  appellant  further  urges  that  the  injunction  was  im- 
properly granted  because  of  the  fact  that  the  defendant  met 
the  complaint  by  aflRdavits  denying  the  material  allegations  of 
the  complaint.  [3]  It  may  be  conceded  that  the  general 
rule  is  that  a  temporary  injunction  will  not  be  granted  upon 
the  complaint  alone,  when  defendant  files  a  verified  answer 
specifically  denying  all  the  material  allegations  of  the  com- 
plaint. (Crandall  v.  Woods,  6  Cal.  449 ;  Oagliardo  v.  Crippen, 
22  Cal.  362.)  But  this  court  has  also  held  that  there  may  be 
peculiar  circumstances  in  a  case  justifying  a  temporary  injunc- 
tion even  in  the  face  of  the  absolute  denials  of  the  answer.  (De 
Oodey  v.  Godey,  39  Cal.  157, 166;  McCreery  v.  Brown,  42  Cal. 
457.)  And  where  upon  the  hearing  of  the  application  addi- 
tional and  peculiar  circumstances  are  shown  by  testimony  or 
by  affidavits,  the  court,  in  the  exercise  of  its  discretion,  may 
take  these  circumstances  into  consideration.  {Coolot  v.  Cen- 
tral Pac.  R,  R.  Co,,  52  Cal.  65;  HUler  v.  Collins,  63  Cal.  235; 
2  High  on  Injunctions,  4th  ed.,  sees.  1508,  1509.)  [4]  In 
the  present  case  the  afiidavits  of  defendant  admitted  the  crea- 
tion of  the  partnership  and  then  merely  set  up  matter  which 
constituted  an  avoidance  of  the  averments  of  the  complaint 
rather  than  an  absolute,  unequivocal  denial.  (See  22  Cyc. 
947.)  Furthermore,  the  plaintiff  filed  a  counter-aflBdavit  con- 
troverting the  afiidavits  presented  by  the  defendant.  Here, 
again,  we  cannot  say  that  the  court  abused  its  discretion  in 
granting  the  temporary  injunction,  after  taking  all  the  cir- 
cumstances before  it  into  consideration. 

Finally,  appellant  urges  that  specific  performance  of  a 
partnership  contract  will  not  be  decreed,  and  that  an  injunc- 
tion cannot  be  granted  to  prevent  a  breach  of  a  contract  which 
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will  not  be  specifically  enforced.  But  these  rules  do  not  apply 
to  the  case  before  us,  since  specific  performance  is  not  sought 
or  given  by  the  relief  here  granted.  The  reliei?  sought  is  an 
*  accounting  and  dissolution,  and  the  injunction  simply  pre- 
serves the  subject  matter  of  the  action  to  await  the  final  dis- 
position of  the  cause  on  the  merits.  [6]  **The  granting  or 
denial  of  a  preliminary  injunction  does  not  amount  to  an  ad- 
judication of  the  ultimate  rights  in  controversy.  It  merely 
determines  that  the  court,  balancing  the  respective  equiti^ 
of  the  parties,  concludes  that,  pending  a  trial  on  the  merits, 
the  defendant  should  or  that  he  should  not  be  restrained  from 
exercising  the  rights  claimed  by  him."  {Miller  cfe  Lux 
V.  Madera  Canal  etc.  Co,,  155  Cal.  59,  [22  L.  R.  A.  (N.  S.) 
391,  99Pac.  502].) 
The  orders  appealed  from  are  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred.  ' 


[8.  P.  No.  S801.    Department  Two.— March  27,  1919.] 

In  the  Matter  of  the  Estate  of  WILLIAM  J.  HENRICHS, 
Deceased.  ROBERT  AHRENS,  Appellant,  v.  EUCLID 
ASTON  et  al..  Respondents. 

[1]  ElSTATES  OF  Deceased  PIersons  —  Claiu  of  Heibship  bt  German 
CmzEN  —  Right  to  Continuance  Until  Termination  of  War. — 
A  nathre  and  citizen  of  Germany  Waking  claim  to  the  entire  estate 
of  a  deceased  person,  as  a  relative  in  the  fourth  degree,  as  against 
petitioners  for  the  distribution  of  the  estate  to  them  as  relatives 
in  the  fifth  degree,  is  entitled  upon  the  hearing  of  the  petition,  to 
a  reasonable  time  in  which  to  prepare  and  present  his  claim  to  heir- 
thip,  where  he  presents  certificates  and  records  in  support  of  his 
motion  for  a  continuance,  and  it  is  an  abuse  of  discretion  to  deny 
such  motion.  The  hearing  should  be  continued  until  after  the 
termination  of  the  war  between  Germany  and  the  United  States. 

[2]  Id. — Alien  Enemy — ^Bight  to  Appear  in  Proceeding — Trading 
With  the  Enemy  Act. — ^Under  section  7,  subdivision  b,  of  the 
"Trading  With  the  Enemy  Act,"  passed  by  Congress  on  October  6, 
1917,  an  alien  enemy,  regardless  of  whether  he  be  considered  a  de- 
fendant in  a  technical  sense  in  such  a  proceeding,  is  entitled  to 
maintain  hia  rights  a||[ain8t  an  actual  assault  thereon. 
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APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Praneis(So  distributing  the  estate  of 
a  deceased  person.    Thos.  F.  Qraliam,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gustave  Gutsch   for  Appellant. 

True  Van  Sickle   for  Respondents. 

WILBUR,  J. — ^This  is  an  appeal  from  a  decree  of  distri- 
bution  by  which  the  whole  estate,  consisting  of  $11,778.71  in 
money,  was  distributed  to  the  respondents,  five  children  of 
Anna  Predericksen  Aston.  It  is  conceded  that  the  distribu- 
tees were  related  to  the  decedent  in  the  fifth  degree.  Tho 
court  finds  that  they  were  the  grandchildren  of  decedent's  pre- 
deceased aunt,  Maria  Gertrude  Ahrens  Frederickson.  Robert 
Ahrens  claims  to  be  a  son  of  a  brother  of  said  Maria  (Jertrude 
Ahrens  Frederickson,  and  of  decedent's  mother,  Anna  Bemar- 
dina  Elisabeth  Ahrens,  thus  being  related  in  the  fourth  degree 
and  entitled  to  inherit  the  entire  property  of  the  decedent. 
Both  claim  to  be  related  to  the  decedent  through  his  mother. 
Among  the  papers  of  the  decedent  was  a  certificate  of  the 
marriage  of  decedent's  parents,  certifying  that  **Henrich 
Gerhard  Henrichs,  single,  bom  in  Blexun,  Oldenburg,  31 
years  of  age,  337  Walker,  tinsmith,  and  Bemhardine  Arena, 
single,  30  years  of  age,  of  Neuenkirchen,  Oldenburg,  337 
Walker  Street,  were  married"  February  8,  1863,  at  the 
Germfm  Evangelic  Lutheran  St.  Matheus  Church  on  Walker 
Street,  New  York;  a  certificate  of  birth  and  baptism  on 
November  15,  1863,  at  New  York,  of  a  son  of  Henrich  Ger- 
hard Henrichs,  287  Eleventh  Street,  bom  in  Blexen,  Olden- 
burg, and  Anna  Marie  Bemhardine,  nee  Arens,  his  wife,  who 
was  baptized  on  February  18,  1864,  and  received  the  name 
of  Johann  Wilhelm ;  and  also  the  certificate  of  confirmation, 
showing  that  Johann  Wilhelm  Henrichs  was  bom  on  Novem- 
ber 15,  1863,  and  was  confirmed  April  14,  1878,  in  the  Evan- 
gelic Lutheran  St.  Paulus  Church  of  San  Francisco.  The 
last  two  certificates  are  of  the  birth  and  confirmation  of  the 
deoedent. 

In  connection  with  appellant's  motion  for  a  continuance 
certain  records  were  presented  whicb  it  was  contended  estab* 
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lished  appellant's  relationship  to  the  decedent.  The  record 
of  baptisms  of  the  Catholic  Cornmunity  at  Nuenkirehen, 
Oldenburg,  showed  that  Anna  Bernardina  Elisabeth  Ahrens 
(also  spelled  Arens),  was  born  on  August  22d  and  baptized 
on  August  24,  1831,  daughter  of  Bernard  Friedrich  Ahrens 
(also  spelled  Arens),  and  Maria  Oertrud,  nee  Horstmann, 
shoemaker  in  Neuenkirchen,  Oldenburg.  It  is  claimed  by 
appellant  that  Anna  Bernardina  Elisabeth,  bom  August  24, 
1831,  is  the  mother  of  the  decedent  The  name  is  slightly 
different,  the  birthplace  is  the  same,  and  the  age  and  year 
differmt  from  that  set  forth  in  the  marriage  license  and 
birth  «nd  confirmation  certificates  found  among  the  papers 
of  the  decedent.  The  same  record  of  baptisms  of  the  'Cath- 
olic church  at  Neuenkirdien  showed  two  other  children  of 
the  same  parents,  namely,  Catharina  Juliana  Josephina, 
born  April  15,  1827,  and  Maria  Gertrud  Elisabeth  Ahrens, 
bom  January  25,  1830.  The  trial  court  found  that  Maria 
Gertrud  Ahrens  Frederickson  was  an  aunt  of  the  deceased 
and  the  grandmother  of  respondents.  As  tending  to  $how 
that  the  above-named  Bernard  Friedrich  Ahrens  and  his 
wife,  Maria  Gertrud,  nee  Horstmann,  were  the  maternal 
grandi>arents  of  decedent,  we  have  not  only  the  similarity 
of  the  name  of  one  child,  Anna  Bernardina  Elisabeth  Ahrens, 
to  the  name  of  the  mother  of  the  deceased,  as  stated  in  the 
marriage  and  birth  certificates  foiind  among  the  papers  of 
the  decedent,  but  also  the  fact  that  another  child  of  the  same 
parents,  Maria  Gertrud  Elisabeth  Ahrens,  the  grandmother 
of  respondents,  is  shown  by  the  record  to  be  a  sister  of  Anna 
Bernardina  Elisabeth  Ahrens,  who  is  found  by  the  trial 
court  to  be  a  sister  of  decedent  Assuming  it  to  be  estab- 
lished that  Bernard  Friedrich  Ahrens,  and  his  wife  Maria 
Gertrud  Horstmann,  were  the  grandparents  of  decedent, 
appellant  claims  that  his  father,  Clemens  Joseph  Ahrens,  is 
their  son  apd  thus  decedent's  uncle.  To  establish  this  fact, 
he  produces  from  the  satne  church  book  of  the  Catholic 
Community  of  Neuenkirchen,  Oldenburg,  the  certificate  of 
birth  of  Clemens  Joseph  Ahrens,  son  of  Johann  Bernard 
Ahrens  (also  spelled  Arens)  and  Anna  Gertrudis  Cath- 
arina, nee  Horstmann,  his  wife,  shoemaker  at  Neuenkirchen, 
Oldenburg,  on  October  2,  1823.  The  name  of  the  father  is 
stated  as  Johann  Bernard  Ahrens  instead  of  Bernard  Fried- 
rich Ahrens,  and  the  name  of  the  mother  is  stated  as  Anna 
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Gertrudes  Catharma  Horstmann  AJhrens,  instead  of  Maria 
Qertrudes  Horstmann  Ahrens.  The  names  of  the  father 
have  in  common  the  name  Bernard  Ahrens,  and  of  the 
mother,  Gertrud  (or  Gertrudes)  Horstmann  Ahrens,  while 
in  both  certificates  the  occupation  shoemaker  at  Oldenburg 
is  given  for  the  father.  In  the  certificate  of  marriage  of 
appellant's  father  (1849)  the  latter 's  father's  name  is  given* 
as  Bernard  Ahrens,  and  not  Johann  Bernard  AJhrens.  It 
certifies  that  Clemens  Joseph  Ahrens,  cigar-maker  at  Vlotho, 
is  a  son  of  Bernard  Ahrens  at  NeuenMrchen,  Oldenbui^,  26 
years  old  at  the  date  of  the  marriage,  February  18,  1849. 
This  would  correspond  with  the  date  of  the  birth  (October 
2,  1823),  given  in  the  birth  record  above  quoted,  and  is  sig- 
nificant in  that  the  name  **  Johann"  is  omitted  in  givii^g  the 
name  of  the  father,  w'hich  would  indicate  that  although  in 
1823  the  father  went  by  the  name  of  Johann  Bernard,  he 
later  used  the  name  Bernard.  Appellant  produced  a  certi- 
ficate of  the  death  of  Joseph  Clemens  Robert  Ahrens,  cigar- 
maker  at  Vlotho,  which  stated  that  he  died  August  9,  1856, 
at  the  age  of  thirty-six  years,  one  month  and  two  days. 
Proof  of  the  alleged  relationship  of  appellant  to  decedent 
turned  in  large  measure  upon  whether  it  could  be  shown  that 
Johann  Bernard  Ahrens  was  the  same  person  as  Bernard 
Friedrich  Ahrens.  Similarity  of  names,  residence,  age  and 
wife's  name,  tend  to  show  that  fact.  Appellant  moved  for 
a  continuance  under  the  following  circumstances;  The  ad- 
ministrator of  decedent's  estate  filed  his  final  account  and 
petition  for  distribution  May  21,  1917.  The  testimony  of 
residents  of  San  Francisco  was  introduced,  tending  to  show 
that  respondents  were  the  only  heirs  of  the  decedent.  This 
evidence  consisted  largely  of  declarations  of  the  decedent 
and  of  the  mother  and  grandmother  of  respondents.  The 
case  was  continued  from  time  to  time  at  the  request  of  the 
attorney  who  now  represents  the  appellant.  Finally,  on 
September  11,  1917,  counsel  for  appellant  filed  a  written 
notice  of  appearance  for  the  appellant,  who  claimed  to  be 
the  sole  heir  of  deced^ent.  After  several  continuances  for 
that  purpose,  having  secured  from  Germany  through  the 
Swiss  Legation,  which  represented  the  interests  of  the  United 
States  in  Germany  during  the  war,  the  certificates  and  affi- 
davits of  appellant  used  on  the  motion  for  a  continuance,  on 
November  23,  1917,  a  motion  was  made  that  the  case  be  con- 


Digitized  by  VjOOQ IC 


March,  1919.]  Estate  op  Henwchs.  179 

tinued  until  after  the  termination  of  the  war,  or  until 
appellant's  inability  to  produce  evidence  wag  removed.  The 
appellant  is  a  native  and  citizen  of  Germany  and  has  always 
been  a  resident  thereof.  It  was  stated  in  the  aflSdavit  that 
it  would  be  impossible  during  the  continuance  of  the  war 
between  Germany  and  the  United  States  to  secure  full  proof 
of  the  heirship  of  the  appellant,  but  in  connection  with  his 
application  the  various  certificates  above  mentioned  were  pre- 
sented to  the  court,  together  with  the  affidavit  of  the  claim- 
ant that  he  was  a  first  cousin  of  the  decedent,  giving  in  detail 
the  family  history  rihowing  that  relationship.  The  motion 
for  continuance  was  denied,  and  on  April  1,  1918,  the  court 
distributed  the  property  to  the  respondents.  It  being  ad- 
mitted that  the  respondents  are  related  to  the  decedent  in 
the  degree  in  which  they  claim,  the  question  presented  at 
the  trial  was  whether  all  other  relatives  of  nearer  degree  were 
dead.  The  presumption  that  decedent  left  relatives  nearer 
than  the  fifth  degree  is  very  strong.  (Code  Civ.  Proc.,  sec. 
1963,  suW.  28;  People  v.  Roach,  76  Cal.  294,  [18  Pac.  407].) 
Respondents  contend  that  the  affidavits-presented  do  not  con- 
form to  the  requirements  of  an  affidavit  for  continuance,  in 
that  it  is  not  shown  what  evidence  could  be  secured.  (Code 
Civ.  Proc,  sec.  595.)  Even  if  we  assume  that  this  rule  con- 
trols where  we  are  dealing  with  the  appellant's  fundamental 
right  to  be  heard,  appellant  does  show  the  certificates  and 
records  above  set  forth  and  it  is  admitted  that  they  are  not 
certified  so  as  to  entitle  them  to  be  received  in  evidence,  and 
their  importance  as  evidence  is  not  denied.  If  we  concede 
the  right  of  an  alien  enemy  to  appear  in  our  courts,  it  is 
evident  that  the  appellant  could  not  properly  prepare  and 
present  his  case,  based  necessarily,  as  he  states,  upon  the  tes- 
timony of  witnesses  to  be  procured  in  Germany,  while  a  con- 
dition of  war  existed  between  Germany  and  the  United 
States.  We  will  not  undertake  to  pass  upon  the  merits  of 
api>ellant's  claim  upon  the  motion  for  continuance.  Claim- 
ing to  be  the  sole  heir  of  the  decedent,  he  desired  an  oppor- 
tunity to  present  his  evidence,  and  by  the  ruling  of  the  court 
he  was  prevented  from  so  doing.  He  does  present  record 
evidence  which  he  believes  shows  his  relationship  and  which, 
supplemented  by  proof,  no  doubt  readily  obtainable  in  time 
of  peace,  might  fiilly  establish  his  claim,  or  be  met  by  proof 
which  might  readily  defeat  it.  [1]  Undier  these  circumstances 
appellant  was  entitled  to  a  reasonable  time  in  which  to  prepare 
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and  preeent  his  case,  and  this  involved  a  continuance  until 
peace  was  declared  and  communication  with  Germany  re- 
established. Respondents  contend  that  appellant,  an  alien 
enemy,  was  not  entitled  to  be  represented  by  counsel  or  to 
appear  in  this  litigation,  and,  therefore,  claim  the  right  to 
have  the  case  decided  solely  upon  the  evidence  presented  by 
them.  If  their  contention  is  sustained,  it  means  that  upon 
presenting  prima  facie  evidence  that  all  other  kin  in  nearer 
degree  and  of  the  same  degree  as  themselves  are  dead,  they 
can  secure  title  to  property  without  having  their  witnesses 
undergo  cross-examination,  and  in  the  absence  of  the  con- 
flicting claims  and  evidence  of  appellant.  It  is  conceded, 
however,  that  an  alien  enemy  has  the  right  to  appear  in  a 
case  where  he  is  made  a  defendant.  Section  7,  subdivision 
b,  of  ** Trading  With  the  Enemy  Act,"  passed  by  Congress 
on  October  6,  1917  (c.  106,  40  Stats,  at  Large,  416,  [U.  S. 
Oomp.  Stats.  1918,  sec.  SllS^^d]),  provides  in  that  regard 
as  follows:  ** Nothing  in  this  act  shall  be  deemed  to  authorize 
the  prosecution  of  any  suit  or  action  at  law  or  in  equity  in 
any  court  within  the#United  States  by  an  enemy  or  ally  of 
enemy  prior  to  the  end  of  the  .war.  .  .  ,  And  provided  fur- 
ther that  an  enemy  or  ally  of  enemy  may  defend  by  coun- 
sel any  suit  in  equity  or  action  at  law  Which  may  be  brought 
against  him."  Under  our  practice  in  a  proceeding  on  dis- 
tribution, by  publication  of  the  necessary  notices,  all  the 
world  is  summoned  to  admit  or  deny  the  claims  of  heirship 
advanced  by  the  petitioner.  In  this  case,  the  petition  for 
distribution,  having  been  filed,  notice  of  the  hearing  thereof 
having  been  given,  the  appellant  was  required  to  present  his 
proof  of  heirship  at  the  time  fixed,  failing  in  Which  he  was 
bound  by  the  decree,  the  effect  of  which,  if  he  was  the  sole 
heir,  was  to  divest  his  title  to  the  estate  and  vest  it  in  the 
distributees.  The  appellant  could  have  waited — indeed,  he 
desired  to  wait — until  the  war  was  over,  before  presenting 
his  claim  of  heirship.  But  the  act  of  the  respondent  heirs, 
against  his  wishes  and  desires,  in  presenting  their  petition 
and  forcing  the  case  to  a  hearing,  followed  by  the  decree  in 
their  favor,  had  the  effect  of  depriving  an  alien  enemy  of 
his  property  without  an  opportunity  to  be  heard.  [2]  It 
is  unnecessary  to  consider  whether  or  not  the  alien  enemy 
was  a  defendant  in  an  action  at  law  or  in  equity  in  a  tech- 
nical sense,  because  it  was  evidently  the  purpose  of  Congress 
to  permit  an  alien  enemy  to  maintain  his  rights  in  the  courts 
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of  the  country  against  an  actual  assault  thereon,  as  in  this 
case.     (But  see  Code  Civ.  Proc,  sees.  1063,  1716.) 

If  it  should  be  the  policy  of  the  government  to  forfeit  or 
otherwise  dispose  of  the  property  of  an  alien  enemy,  then 
this  property,  if  inherited  by  the  appellant,  is  subject  to  such 
disposition,  and  the  effect  of  the  decree  in  this  case  was  to 
deprive  the  United  States  Government  of  any  relief  with 
reference  thereto.  And  in  this  connection  it  may  be  observed 
that  the  Trading  With  the  Enemy  Act  was  amended  Novem- 
ber 4,  1916,  to  provide  (sec.  1,  subd.  c.) :  "If  the  President 
shall  80  require  any  money  or  other  property  including  .  .  . 
choses  in  action  and  rights  and  claims  of  every  character  and 
JElescription  .  .  .  belonging  to  ...  an  enemy  .  .  .  which  the 
President  aftor  fnvestigation  shall  determine  .  .  .  belongs  or 
is  so  held,  shall  be  conveyed,  transferred,  assigned,  delivered 
or  paid  over  to  the  alien  property  custodian,  or  the  same  may 
be  seized  by  the  alien  property  cimtodian,  and  all  property 
thus  acquired  shall  be  held,  administered  and  disposed  of  as 
elsewhere  provided  in  this  act." 

Under  the  extraordinary  circumstances  sThown  by  the  affi- 
davits of  appellant  and  of  his  attorney,  it  was  an  abuse  of 
discretion  to  refuse  the  continuance. 

The  judgment  is  reversed,  with  instructions  to  continue  the 
application  for  distribution  of  the  estate  until  after  peace  is 
declared  between  Germany  and  the  United  States,  and  a  rea- 
sonable opportunity  has  been  thereafter  granted  to  appellant 
to  secure  t^timony  upon  which  he  relies  to  establish  his  claim 
to  heirship. 

Lennon,  J.,  and  Melvin,  J.,  concurred. 


[Crim.  No.  2241.    In  Bank.— March  2S,  1919.] 

In  the  Matter  of  the  Petition  of  MAE  KAVANAUGH  for  a 
Writ  of  Habeas  Corpus. 

£1]  Criminal  Law — Habeas  Corpus — Suppiciency  of  Information. — 
Where  the  information  upon  which  a  judgment  is  based  clearly 
attempts  to  charge  a  felony,  the  question  whether  the  specific  acts 
alleged  as  constituting  the  offense  fail  to  sufficiently  show  the  public 
offense  attempted  to  be  charged^  is  a  question  which  cannot  be 
eontidered  on  habe(u  carpug. 
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APPLICATION  for  a  Writ  of  Habeias  Corpus  originally 
made  to  the  Supreme  Court.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  D.  Collins,  Jr.,  for  Petitioner. 

THE  COURT.— [1]  The  information  in  the  superior 
court  upon  which  the  judgment  against  petitioner  is  based 
.dearly  attempted  to  charge  the  felony  defined  by  section 
476a  of  the  Penal  Code.  Whether  the  specific  facts  alleged 
as  constituting  the  particular  offense  failed  to  suflBwuently 
«(how  the  public  offense  attempted  to  be  charged  is  a  ques- 
tion which  cannot  be  considered  on  Jiabeas  corpus  under  the 
well-settled  rule  of  this  jurisdiction.  {Matter  of  Ruef,  150 
Cal.  665,  [89  Pac.  605] ;  see,  also,  Es>  parte  Oreenall,  153 
Cal.  770,  [96  Pac.  804].) 

As  to  the  second  point,  in  view  of  the  facts  and  exhibits 
shown  by  the  petition,  it  must  be  held  that  the  superior  court 
did  vacate  the  order  suspending  the  execution  of  the  judg- 
ment. 

The  application  for  a  writ  of  Jiaheas  corpus  was  denied  for 
these  reasons. 

Shaw,  J.,  Wilbur,  J.,  Lennon,  J.,  Olney,  J.,  Lawlor,  J., 
Melvin,  J.,  and  Angdlotti,  C.  J.,  concurred. 


[L.  A.  No.  4«80.    Department   Twt).— April  4,  1910.] 

G.    A.    LATHROP    et    al..   Respondents,    v.    MARY    F. 
FRANCIS,  Appellant. 

[1]  Attachment — Repudution  or  Oontbacjt  Voe  Sale  of  Land — ^Im- 
plied Contract  pob  Bepayment  op  Installments. — An  attaeh- 
ment  wiU  issue  in  an  action  by  the  vendee  to  recover  the  install- 
ments paid  under  a  contract  for  the  purchase  of  all  the  right,  title, 
and  interest  of  the  vendor  in  certain  oil  lands,  and  for  monej  ex-- 
pended  in  development  work,  where  it  is  alleged  in  the  complaint 
that  the  defendant  had  repudiated  the  contract,  since  thereupon 
there  arose  an  implied  contract  for  the  repayment  of  the  install- 
menta. 
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[2]  Id. — ^MonoK  to  Discharge  Attachment  —  Suiticiknct  of  Com- 
plaint.— A  inotioa  to  dlseharge  a  writ  of  attachment  eannot  be 
made  to  perform  the  office  of  a  demurrer. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  refusing  to  dissolve  an  attachment.  Milton  T. 
Parmer,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  E.  Arnold  and  Matthew  S.  Platz   for  Appellant 

Geo.  B.  Whitaker  for  Respondents. 

MELVIN,  J. — ^Defendant  appeals  from  an  order  refusing 
to  dissolve  an  attachment  for  fifteen  thousand  six  hundred 
dollars. 

I^laintiffs  are  trustees  in  liquidation  of  the  West  Virginia 
Oil  Company.  Prom  the  allegations  of  the  complaint  it  ap- 
pears that  on  June  10,  1911,  defendant  sold  to  one  E.  S. 
GkK>d  an  option  to  purchase  certain  described  land  in  Kern 
County ;  that  in  the  following  month  said  Qood  agreed  to  sell 
said  option  to  the  West  Virginia  Oil  Company ;  that  on  July 
29,  1911,  defendant  and  Good  entered  into  a  written  contract 
whereby  she  agreed  to  sell  and  he  promised  to  buy  all  of 
her  right,  title,  and  interest  in  and  to  said  property  for  a 
certain  sum,  a  part  of  which,  namely,  ten  thousand  dollars, 
was  then  and  there  paid ;  that  on  January  9, 1912,  E.  S.  Good 
executed  and  delivered  to  West  Virginia  Oil  Company  an 
assignment  of  all  his  interest  in  the  last-named  contract ;  that 
on  January  29,  1912,  a  certain  supplementary  contract  was 
executed  by  Mlary  P.  Prancis  and  the  West  Virginia  Oil 
Company  modifying  the  contract  of  July  29, 1911,  by  extend- 
ing the  time  of  payment  of  certain  of  the  installments  of  the 
purchase  price;  and  that  thereupon  the  corporation  paid  to 
Mrs.  Prancis  five  thousand  dollars  principal  and  six  hundred 
dollars  interest  on  the  purchase  price  of  seventy  thousand 
dollars.  This  sum,  together  with  the  ten  thousand  dollars 
previously  paid,  nominally  by  Qood  but  really  by  the  corpo- 
ration, his  assignee,  makes  up  the  sum  of  fifteen  thousand  six 
hundred  dollars,  for  recovery  of  which  the  respondents  insist 
was  stated  a  cause  of  action  justifying  the  issuance  of  the 
writ  of  attachment. 
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Under  the  contracts  set  forth  in  the  complaint  the  Oil  Com- 
pany entered  into  possession  of  the  property  and  expended 
seventy  thousand  dollars  in  an  endeavor  to  develop  oil.  Both 
before  and  after  the  acquisition  by  the  West  Virginia  Oil 
Company  of  Mr.  Good's  interest,  Mrs.  Francis  had  repre- 
sented to  that  corporation  that  her  right,  title,  and  interest 
in  said  land  was  unincumbered  by  any  claims  or  contracts, 
whereas  there  was  at  all  said  times  an  outstanding  contract 
executed  by  defendant's  predecessor  in  interest  giving  to 
one  Fox  a  lease  with  an  option  to  purchase,  and  the  existence 
of  said  agreement  was  not  known  to  the  corporation  before 
it  had  made  the  payments  above  described  and  had  expended 
the  seventy  thousand  dollars  for  development.  Upon  hear- 
ing of  the  defect  of  the  title  the  oflScers  of  the  corporation 
refused  to  make  further  payments  and  on  October  1,  1912, 
Mrs.  Francis  notified  the  West  Virginia  Oil  Company,  in 
writing,  that  all  of  its  right,  title,  and)  interest  to  the  land  "had 
been  forfeited.  Thereafter  she  re-entered  into  possession  of 
the  property  and  held  it  at  the  time  of  the  institution  of  the 
action. 

There  were  allegations  that  the  false  representations  r^ 
garding  title  were  fraudulently  made  by  Mrs.  Francis. 

The  plaintiflFs  demanded  and  prayed  judgment  for  the 
fifteen  thousand  six  hundred  dollars  paid  under  the  contracts 
and  for  the  seventy  thousand  dollars  expended  in  develop- 
ment work. 

Respondents  concede  that  the  action  for  the  seventy  thou- 
sand dollars  is  not  based  upon  a  contract  for  the  direct  pay- 
ment of  money  by  the  defendant.  Their  position  is,  that 
they  have  joined,  as  they  have  the  right  to  do,  an  action 
sounding  in  tort  with  one  based  upon  an  implied  contract 
(Code  Civ.  Proc,  subd.  8,  sec.  427;  Jones  v.  Steamship 
Cortes,  17  Cal.  487,  [79  Am.  Dec.  142] ) ;  that  when  defend- 
ant  chose  to  rescind,  as  they  claim,  the  written  agreement  of 
sale  there  at  once  arose  an  implied  contract  to  repay  the  in- 
stallments of  the  purchase  price  and  interest;  and  that  such 
an  agreement  is  one  upon  which  suit  may  be  brought  and 
attachment  may  be  levied  for  the  amount  involved. 

Defendant's  counsel  insist  that  the  complaint  is  fatally 
defective  in  that  it  does  not  state  facts  sufficient  to  show  that 
defendant  has  made  any  breach  of  her  contract,  and  in  this 
ibehalf  they  assert  that  any  allegations  concerning  her  repre- 
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sentations  of  unencumbered  title  to  the  land  are  attempts 
to  vary  the  terms  of  written  contracts  by  averments  of  oral 
statements,  because  by  her  writings  she  promised  not  a  full 
title  but  only  such  right,  title,  and  interest  as  she  possessed. 
[1]  But  this  is  not  an  action  to  rescind  a  contract.  It  is 
asserted  that  defendant  has  repudiated  the  contracts  evi- 
denced by  the  writings,  and  the  part  of  the  pleading  with 
which  we  are  here  coneemed  has  only  to  do  with  the  alleged 
implied  contract  to  repay  the  money  received  under  the 
agreements  now  claimed  to  be  canceled. 

Large  portions  of  the  briefs  of  appellant's  counsel  are 
devoted  to  discussions  of  the  alleged  infirmity  of  plaintiffs' 
pleading.  [2]  In  this  eonnection  it  is  sufficient  to  call 
attention  to  the  rule  that  a  motion  to  discharge  a  writ  of 
attachment  cannot  be  made  to  perform  the  office  of  a  demur- 
rer. {Hide  Bros.  v.  Milliken,  142  Cal.  134,  [75  Pac.  653] ; 
Pajaro  Valley  Bank  v.  Scurick,  7  Cal.  App.  732,  [95  Pac. 
911].) 

No  other  matters  require  analysis. 

The  order  is  affirmed. 

Lennon,  J.,  and  Wilbur,  J.,  concurred. 


[L.  A.  No.  47^1.    Department  Two.— April  4,  1919.] 

W.  H.  NEWTON,  Respondent,  v.  JOHNSTON  ORGAN  & 
PIANO  MANUFACTURING  COMPANY  (a  Corpora- 
tion), Appellant. 

[1]  CoEPOEATioN  Law  —  Oontract  Employing  Superintendent -^  Os- 
tensible Authority  OF  Officers — Evidence. — Ostensible  authority 
of  the  president  and  secretary  of  a  corporation  to  execute  a  bind- 
ing contract  employing  a  general  superintendent  for  the  corpora- 
tion is  shown  by  proof  that  such  officers  were  in  control  of  the 
corporation's  property,  that  they  had  the  custody  of  and  used  the 
corporate  seal,  used  the  corporation's  stationery,  replied  with  appar- 
ent authority  to  telegrams  dirlected  to  the  corporation,  paid  the 
prospective  employee's  expenses  to  and  from  this  stat^,  and  gen- 
erally held  themselves  out  as  the  authorized  representatires  of  the 
corporation  in  such  manner  that  the  corporation  and  its  directors 
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could  not  well  have  been  ignorant  of  their  mesumption  of  ostensible 
power. 

£2]  Id. — Holding  Out  of  Persons  as  Havino  Gbnsbal  Authority — 
OSTENsiBLB  AoKNCY — EstOppel. — Where  a  corporation  holds  out  to 
the  world  as  its  agents  persons  apparently  clothed  with  power  to 
transact  its  ordinary  business,  third  parties  wiU  not  be  permitted 
to  suffer  from  the  acts  of  such  agents  by  the  corporation's  attempted 
defense  that  the  ostensible  authority  waa  not  in  f&ct  conferred. 

[3]  Id.— Contract  for  Services  or  Employees — Ostensible  Agency — 
Lack  or  Actual  Authority — ^By-laws  and  Minutes. — A  showing 
of  ostensible  agency  to  contract  for  services  of  employees  of  a  cor- 
poration cannot  be  overthrown  by  mere  proof  that  the  by-laws  or 
minuties  of  the  corporation  failed  to  disclose  actual  authority  of  the 
president  and  secretary  to  so  contract. 

[4]  Id. — ^Action  for  Damages — ^Breach  of  Oontraot  of  Employment 
— Actual  and  Physical  Tender  of  I^rvigbs.  —  In  an  action 
against  a  corporation  for  breach  of  contract  to  employ  plaintiff, 
no  actual  and  physical  tender  of  services  was  necessary,  where 
the  plaintiff  closed  his  business  in  another  state  and  had  prepared 
to  come  to  this  state,  the  gist  of  the  action  being  the  change  of 
position  caused  by  the  conduct  of  defendant. 

[6]  Id. — EVIDENCE  —  Minutes  and  By-laws  Properly  Excluded. — 
Where  in  such  action,  the  trial  court  based  its  finding  of  agency  ex- 
clusively upon  the  ostensible  agency  of  the  officers  who  signed  the 
contract  of  employment,  it  was  not  error  to  exclude  the  minutes  and 
the  by-laws  of  the  corporation  offered  by  the  corporation  to  show 
that  its  president  and  secretary  had  not  been  authorized  to  employ 
the  plaintiff. 

[6]  Id. — ^By-laws  Inadmissible  Against  Third  Persons  Without 
Knowledge. — By-laws  of  a  corporation  are  of  no  binding  force 
upon  third  persons  having  no  knowledge  of  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Pred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  Bryant   for  Appellant. 

Gibson,  Dunn  &  Crutcher  and  Jas.  A.  Gibson,  Jr.,  for 
Respondent 

MELVIN,  J. — ^Plaintiff  sued  successfully  for  damages  for 
violation  of  a  contract  of  employment  Defendant  appeals 
from  the  judgment. 
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A  contract  in  writing  between  the  plaintiff  and  defendant 
was  introduced  in  evidence.  It  was  dated  February  17,  1914, 
and  recited  that  the  Johnston  Organ  &  Piano  Manufacturing 
Company,  a  corporation  organized  under  the  laws  of  this 
state,  has  offered  W.  H.  Newton  of  Boston,  Massachusetts, 
employment  as  general  superintendent  of  the  corporation's 
factory  at  Van  Nuys,  for  the  term  of  three  years,  at  a  salary 
of  three  thousand  dollars  a  year,  payable  two  hundred  dol- 
lars monthly  in  cash,  and  six  hundred  dollars  in  capital  stock 
of  the  corporation  at  the  end  of  each  year's  service;  and 
that  in  addition  to  devoting  his  time  to  the  corporation's 
business  Newton  was  to  assign  all  inventions  made  by  him 
during  his  term  of  employment  to  the  corporation.  The 
agreement  also  contained  the  following  language:  ** First 
party  hereby  agrees  to  employ  second  party  under  the  terms 
hereinbefore  expressed.  Second  party  to  start  work  upon 
thirty  days'  notice  by  first  party.  Salary  above  specified  to 
commence  after  second  party  has  started  to  work  at  the  fac- 
tory at  Van  Nuys."  The  instrument  was  subscribed  by  the 
name  of  plaintiff,  by  that  of  **  Johnston  Organ  and  Piano 
Mfg.  Co.,"  with  the  corporate  seal  attached  and  the  signa- 
tures of  '*E.  S.  Johnston,  President"  and  "A.  B.  Streeter, 
Secretary." 

It  appears  from  the  testimony,  without  material  contra- 
diction, that  before  and  after  the  execution  of  the  written 
instrument,  the  plaintiff,  who  was  an  expert  in  the  manufac- 
ture, repair,  and  selling  of  church  organs  and  pianos,  was 
engaged  in  lucrative  business  in  Boston,  Massachusetts.  He 
was  approached  by  one  A.  P.  Crandall,  who  represented  him- 
self as  an  employee  of  the  defendant  corporation,  and  they 
entered  into  negotiations  relative  to  Mr.  Newton's  coming  to 
California  to  become  superintendent  of  the  corporation's  fac- 
tory. After  Crandall 's  return  to  California,  plaintiff  received 
a  telegram  from  him  asking  plaintiff  if  he  would  come  to 
California  *'to  look  the  ground  over"  with  a  view  to  enter- 
ing the  employ  of  the  defendant  corporation.  This  was  fol- 
lowed by  another  message  stating  the  probable  amoimt  of  the 
salary  of  superintendent  at  the  factory  in*  Van  Nuys,  and 
asking  how  much  money  Mr.  Newton  would  require  for  the 
expenses  of  the  trip.  Thereafter  plaintiff  received  something 
more  than  two  hundred  dollars — the  amount  he  had  speci- 
fied as  necessary  for  the  expenses  of  the  journey.    He  then 
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went  from  Boston  to  Van  Nuys.  He  was  met  at  the  car  by 
Crandall,  who  es<!orted  him  to  the  factory  of  the  Johnston 
Organ  &  Piano  Company.  There  he  met  Mr.  Johnston,  pres- 
ident of  the  corporation,  and  Mr.  Streeter,  the  secretary. 
Plaintiff  conferred  with  them  and  with  Mr.  Bryant,  who 
appears  as  counsel  for  defendant  in  this  action.  As  a  result 
of  these  conferences  the  written  contract  dTawn  by  Mr.  Bry- 
ant was  executed.  Mr.  Johnston  told  Mr.  Newton  that  he 
wanted  the  new  superintendent  to  enter  upon  his  duties  as 
soon  as  possible,  but  that  the  company  wanted  to  get  rid 
of  the  superintendent  then  in  their  employ  before  doing  any- 
thing further.  While  he  was  in  California  plaintiff's  hotel 
bill  was  paid  by  the  secretary  of  the  defendant  corporation. 
Mr.  Newton  returned  to  Boston,  and  on  March  1,  1914,  he 
telegraphed  **E,  S.  Johnston  or  A.  E.  Streeter  of  the  John- 
ston Organ  and  Piano  Co.,"  asserting  his  anxiety  to  know 
how  affairs  were  shaping  themselves  at  the  factory.  This 
message  elicited  a  prompt  reply,  which  was  in  the  following 
form: 

**Mar.  2,  '14. 
''Wm.  H.  Newton,  4  Circuit  Sq.,  Roxbury,  Mass. 

**Can  arrange  matters  so  you  can  take  hold  here  any  time 
wire  when  you  can  be  here. 

"Johnston  Organ  and  Piano  Mfg.  Co.*' 

Plaintiff  wired  in  reply  that  he  was  closing  out  his  busi- 
ness and  would  go  to  work  at  Van  Nuys  on  April  15th. 
Thereafter  plaintiff  busied  himself  in  closing  out  his  business 
and  in  making  preparations  for  the  contemplated  trip  to  Cali- 
fornia. On  March  6th  he  received  a  letter,  ostensibly  from 
the  company,  on  its  letter  paper  containing  the  names  of 
E.  S.  Johnston,  president,  and  A.  E.  Streeter,  secretary,  ask- 
ing him  to  use  his  own  judgment  about  a  man  seeking  em- 
ployment with  the  corporation.  On  March  16,  1914,  the 
plaintiff  received  a  telegram  which  was  as  follows: 

''Wm.  H.  Newton, 

**4  Circuit  Sq.,  Roxbury,  Mass. 
**  Impossible  to  arrange  matters  here  by  fifteenth  hold  your 
affairs  in  abeyance  until  you  hear  further  from  us  we  are 
writing. 

** Johnston  Organ  Co.'* 

No  letter  reached  plaintiff,  and  on  March  25th  he  sent  a 
telegram  to  Mr.  Bryant,  attorney    for   the   corporation,  by 
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by  which  he  sought  information  about  the  promised  letter. 
On  the  following  day  Mr.  Streeter  wired  plaintiff  that  Mr. 
Johnston  was  very  ill,  and  that  the  reason  for  the  previous 
tel^ram  was  the  unsettled  financial  condition.  The  telegram 
also  contained  the  following  sentence:  *'In  fairness  to  your- 
self did  not  wish  to  have  you  come  on  until  these  conditions 
are  satisfactorily  settled  which  we  anticipate  shortly.''  On 
March  28th  plaintiff  wrote  to  Mr.  Streeter,  expressing  regret 
at  Mr.  Johnston's  illness.  In  this  letter  Mr.  Newton  informed 
Mr.  Streeter  that  between  March  1st  and  the  16th  of  that 
month  he  had  done  many  acts,  which  he  described,  toward 
closing  out  his  business  in  andi  around  Boston.  Receiving 
no  answer  to  this  letter  he  wrote  again  on  August  3,  1914, 
to  defendant's  attorney,  informing  that  gentleman  that  he 
most  know  the  true  situation  at  Van  Nuys,  and  requesting  an 
immediate  reply.    None  was  ever  received. 

There  was  further  testimony  tending  to  corroborate  plain- 
tiff's representations  that  he  had  closed  up  his  business 
affairs  on  the  strength  of  his  supposed  engagement  by  the 
Organ  Company. 

At  the  trial  the  defendant  corporation  called  its  secretary, 
Mr.  Streeter,  to  identify  its  minutes  and  by-laws,  and  sought 
by  him  to  show  that  the  board  of  directors  had  never  passed 
any  resolution  concerning  the  contract  of  employment,  and 
that  the  president  and  secretary  were  not  authorized  to  con- 
tract for  the  services  of  employees. 

[1]  It  seems  to  be  the  theory  of  defendant's  counsel  that 
one  dealing  with  officers  assuming  to  represent  a  corporation 
is  chargeable  with  notice  of  its  creation  and  powers  and  the 
real  authority  of  the  supposed  officers  or  agents  with  whom 
he  deals,  and  that  he  proceeds  at  his  peril.  If  this  were  the 
true  rule  the  doctrine  of  ostensible  agency  would  be  swept 
aside  entirely.  That  Johnston  and  Streeter  were,  respec- 
tively, the  president  and  secretary  of  the  corporation  is  con- 
ceded by  the  answer.  It  is  admitted  in  appellant's  briefs 
that  by  the  introduction  of  the  agreement,  and  of  the  names 
of  the  officers  executing  it  on  behalf  of  the  corporation,  plain- 
tiff presented  a  prima  facie  case  of  due  execution,  but  one 
(so  runs  the  argument)  subject  to  be  overthrown  by  proof 
of  the  fact  that  original  authority  was  lacking.  But  plaintiff 
did  not  merely  introduce  the  contract.  He  vshowed  that  those 
persons  assuming  to  act  for  the  corporation  were  in  fact  in 
control  of  its  property;  that  they  had  custody  of  and  used 
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its  corporate  seal;  that  they  used  its  stationery;. that  they 
replied  with  apparent  authority  to  telegrams  directed  to  the 
corporation;  that  they,  or  one  of  them,  paid  his  expenses 
while  coming  to  California,  while  remaining  here  in  daily 
consultation  at  the  factory,  and  while  returning  to  Boston; 
and  that  generally  they  held  themselves  out  as  the  authorized 
representatives  of  the  corporation  in  such  manner  that  the 
company  and  its  directors  could  not  well  have  .been  ignorant 
of  their  assumption  of  ostensible  power.  [2]  Where  a  cor- 
poration holds  out  to  the  world  as  its  agents  persons  appar- 
ently clothed  with  power  to  transact  its  ordinary  business, 
third  parties  will  not  be  permitted  to  suffer  from  the  acts  of 
such  agents  by  the  corporation's  attempted  d-efense  that  the 
ostensible  authority  was  not  in  fact  conferred.  {Dore  v. 
Southern  Pacific  Co.,  163  Cal.  182,  [124  Pac.  817] ;  Stevens 
V.  Selma  Frvdi  Co.,  Inc.,  18  Cal.  App.  242,  [123  Pac.  212] ; 
Aigeliinger  v.  Bwrke,  176  Cal.  621,  [169  Pac.  373].)  [3] 
The  showing  of  ostensible  agency  was  very  strong  and  could 
not  bo  overthrown  by  mero  proof  that  the  by-laws  or  min- 
utes of  the  corporation  failed  to  disclose  actual  authority  of 
the  president  and  secretary  to  contract  for  services  of  em- 
ployees. 

[4]  It  is  argued  that  plaintiff  could  have  no  cause  of 
action  until  he  had  received  the  notice  to  come  to  Van  Nuys  in 
thirty  days  and  had  actually  reported  there  for  work ;  and  that 
he  may  not  recover  on  the  qxtantum  meruit  until  he  has  actu- 
ally and  physically  tendered  his  services. .  Answering  the  last 
contention  first,  it  is  sufScient  to  say  that  this  is  not  an  action 
for  wages  or  for  work  done,  but  one  for  damages  for  breach 
of  a  contract  to  employ  plaintiff.  It  is  governed  by  the  rules 
declared  in  such  cases  as  Seymour  v.  Oelrichs,  156  Cal.  782, 
(134  Am.  St.  Rep.  154,  106  Pac.  88].  The  statement  that  no 
formal  call  to  work  in  thirty  days  had  been  sent  is  met  by 
the  fact  that  defendant  wired  plaintiff  that  he  could  go  to 
work  at  any  time,  and  by  its  silence  agreed  that  April  15th 
was  a  proper  time.  Evidently,  the  employment  was  consid- 
ered settled  because  plaintiff  was  consulted  regarding  the 
hiring  of  one  who  was  to  be  his  subordinate  in  the  factory. 
By  closing  his  business  in  Boston  and  preparing  for  the  trip 
to  California  plaintiff  madie  a  sufficient  tender  of  his  services. 
It  would  have  been  idle  for  him  to  make  the  trip  to  California 
after  defendant  had  countermanded  the  order  to  report  for 
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duty.  The  gist  of  his  action  was  his  change  of  position 
caused  by  the  conduct  of  defendant.  (Seymour  v.  OelricJis, 
supra,) 

[6]  As  the  trial  court  based  its  finding  of  agency  exclu^ 
fiively  upon  the  ostensible  agency  of  the  oflSeers  who  signed 
the  contract  of  employment,  it  was  not  error  to  exclude  the 
minutes  offered  by  appellant  to  show  that  the  president  and 
secretary  had  not  been  authorized  to  employ  a  superintend- 
ent {Dore  V.  Sotithem  Pacific  Company,  supra.)  [6]  The 
by-laws  were  also  properly  excluded*  for  the  same  reason  and 
for  the  further  one  that  they  are  of  no  binding  force  upon 
third  persons  having  no  knowledge  of  them.  (Rathbun  v. 
Snow,  123  N.  Y.  343,  [10  L.  R.  A.  355,  25  N.  E.  379] ;  Anglo- 
Calif omian  Bank  v.  Grangers'  Bank,  63  Cal.  359.) 

Appellant  complains  that  the  court  admitted  certain  state- 
ments of  one  Crandall,  and  also  letters  and  telegrams  of 
Crandall  to  respondent,  on  the  ground  that  Crandall  had  no 
connection  with  the  corporation  defendant.  But  there  was 
evidence  that  the  president,  Mr.  Johnston,  told  Mr.  Newton 
that  Mr.  Crandall  had  been  acting  as  Johnston's  representa- 
tive in  the  matter.  Of  course  Crandall's  own  declarations 
could  not  establish  his  agency,  but  his  course  of  conduct, 
coupled  with  that  of  defendant's  oflBcers  and  the  uncontro- 
verted  declaration  of  the  president,  justified  the  court  in  ad- 
mitting the  testimony  and  exhibits  to  which  objection  is  made. 
{BergtholcU  v.  Porter  Bros,  Co,,  114  Cal.  681-690,  [46  Pac. 
738].)  Besides  there  was  a  complete  case  without  the  evi- 
dence relating  to  Crand^ 

Plaintiff,  sued  for  a  sum  equal  to  salary  for  three  years, 
minus  an  amount  something  more  than  seven  hundred  dollars. 
Judgment  was  for  three  thousand  dollars,  which  seems  to 
have  been  correctly  iSxed  by  following  the  rule  laid  down  in 
Seymour  v.  Oelrichs,  supra.    ^ 

No  other  alleged  errors  require  examination. 

Tlie  judgment  is  affirmed*. 

Lennon,  J.,  and  Wilbur,  J.,  concurred. 
Hearing  in  Bank  denied. 
All  the  Justices  concurred. 
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[S.  F.  No.  7852.    In  Bank.— April  4,  1019.] 

FLORA  A.  VALENTINE,  Respondent,  v.  HEAD  CAMP, 
PACIFIC  JURISDICTION,  WOODSMEN  OF  THE 
WORLD,  Appellant. 

[1]  Frateknal  Insurance  Organization  —  Powers  of  Looal  Camp 
Clerk. — ^Where  under  the  provisions  of  the  constitution  of  a  mu- 
tual fraternal  organization,  a  local  camp  clerk  cannot  be  held  to  be 
anything  more  than  a  special  agent  of  the  organization  with  defined 
powers  which  were  known  to  the  members,  he  cannot  waive  any 
requirement  of  the  laws  of  the  organization,  or  by  any  act  or  course 
of  conduct  create  an  estoppel  against  it. 

[2]  Id. — Failure  to  Pat  Assessments  as  Bxquired  bt  Law  of  Or- 
oanization  —  Suspension  of  Benefit  Certificate.  —  Where  the 
local  camp  clerk  of  a  fraternal  organization  had  no  power  by  any 
course  of  conduct  to  waive  the  requirements  of  the  law  of  the 
society  as  to  the  time  of  payment  of  the  sssessments  or  the  con- 
sequences thereof,  the  failure  of  m  membef  to  pay  assessments  as 
required  operated  ipso  facto  to  remove  him  from  good  standing, 
and  to  suspend  his  benefit  certificate. 

[8]  Id. — ^Reinstatement  of  Member  —  Application  —  Warranty  of 
Sound  Bodily  Heai/th  —  False  Statement  —  Ineffective  Rein- 
statement.— ^Where  the  law  of  a  fraternal  organization  required  as 
a  condition  precedent  to  reinstatement  the  presentation  of  an  appli- 
cation including  an  express  warranty  of  present  sound  bodily  health, 
a  statement  in  such  an  application  that  "I  certify,  warrant  and  repre- 
sent that  I  am  in  good  sound  bodily  health,"  is  clearly  one  upon 
the  literal  truth  or  fulfillment  of  which  the  validity  of  the  con- 
tract depended  and  amounted  to  a  warranty,  and  where  tiie  state- 
ment was  false,  there  was  no  effective  reinstatement. 

[4]  Id. — Falsity  of  Warranty — ^Knowledge  of  Local  Camp  Clerk- 
Organization  not  Estopped. — ^Knowledge  of  the  local  camp  clerk 
of  the  falsity  of  such  a 'warranty  is  an  immaterial  factor,  since  he 
could  not  by  any  course  of  conduct  or  possession  of  knowledge  bind 
the  organization  in  such  a  manner  as  to  estop  it  from  claiming  that 
the  warranty  was  false. 

[6]  lb. — ^MoNEY  Paid  on  Attempted  Reinstatement  —  Retention  by 
Local  Camp  Clerk  —  Organization  not  Estopped  —  Lack  of 
Knowledge  Until  After  Death  of  Member. — The  organization  is 
not  estopped  from  disputing  the  effectiveness  of  the  reinstatement 
of  a  member  by  the  fact  that  the  local  camp  clerk  retained  money 
paid  by  the  wife  of  the  member  upon  hb  attempted  reinstatement, 
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which  was  paid  a  few  days  before  the  death  of  the  member,  where 
sach  death  occurred  before  the  head  camp  had  knowledge  of  the 
payment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    N.  D.  Amot,  Judge  Presiding.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robinson  &  Robinson,  Harry  L.  Price  and  J.  C.  Nichols 
for  Appellant. 

Stanley  Moore,  Geo.  K  Ford  and  Wilder  Wight  for  Re- 
spondent. 

ANGELLOTTI,  C.  J.— This  action  was  brought  by  plaintiff 
to  recover  upon  a  fraternal  benefit  certificate  issued  by  de- 
fendant to  her  husband,  Clarence  A.  Valentine,  which  pro- 
vided for  payment  to  her  upon  his  death,  if  then  in  good 
standing,  of  the  sum  of  three  thousand  dollars.  Judgment 
was  given  in  favor  of  the  plaintiff  by  the  trial  cmirt,  and  we 
have  here  an  appeal  by  defendant  from  such  judgment. 

The  defendant  is  a  mutual  fraternal  organization  main^ 
tained  on  the  lodge  plan,  purely  for  the  mutual  benefit  of  its 
members,  and,  among  other  things,  to  provide  and  maintain, 
by  means  of  assessments  on  its  members,  a  benefit  fund  from 
which  is  paid  to  designated  relatives  or  dependents  of  each 
deceased  member  who  is  in  good  standing  at  the  time  of  his 
death,  such  «um,  either  one  thousand  dollars,  two  thousand 
dollars  or  three  thousand  dollars,  as  is  specified  in  his  benefit 
certificate.  It  consists  of  a  national  or  supreme  body,  known 
as  the  Head  Camp,  and  local  organizations  or  lodges,  known  as 
camps.  As  is  usual  in  this  kind  of  association,  the  supreme 
authority  of  the  association  is  vested  in  the  supreme  body,  the 
Head  Camp,  which  at  its  Head  Camp  sessions,  composed  of 
the  officers  of  the  supreme  body,  delegates  from  the  local 
camps,  and  past  head  consuls,  made  its  laws,  elected  its  officers, 
etc.  The  matters  of  the  issuance  of  benefit  certificates,  levy  of 
assessments,  etc.,  were  in  the  hands  of  the  Head  Camp,  the 
business  relative  thereto  being  conducted  by  the  officers  of  the 
Head  Camp  in  accord  with  the  provisions  of  the  constitution 
and  by-laws  adopted  by  the  Head  Camp  sessions.  The  collec- 
tion of  the  assessments  was  in  the  hands  of  the  local  camps, 
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and  particularly  of  the  clerks  of  the  loqal  camps,  who  received 
from  the  members  of  their  respective  camps  amounts  due  for 
assessments  and  local  camp  dues,  forwarding  the  former  as 
collected  to  the  proper  Head  Camp  officers,  who  were  re- 
quired to  keep  the  accounts  showing  the  situation  as  to  each 
member. 

Mr.  Valentine  became  a  member  of  defen^dani  association 
in  the  year  1901,  his  benefit  certificate  being  dated  January 
16,  1901,  and  subsequently  affiliated  with  the  local  camp  at 
Oakland,  California,  known  as  **Bay  Tree  Camp  No.  640." 
He  died  on  August  22,  1912.  The  controversy  in  this  case 
is  as  to  his  good  standing  as  a  member  of  defendant  associa- 
tion at  the  time  of  his  death,  the  terms  of  his  benefit  certificate 
expressly  providing,  as  required  by  the  constitution  of  the 
order,  that  the  beneficiary  is  entitled  to  **  participate  in  its 
b^iefit  fund  after  his  death  when  in  good  standing  and  not 
otherwise, ' '  and  that  the  certificate  will  not  be  in  force  at  any 
time  when  the  member  stands  suspended  and  is  not  in  good 
standing  pursuant  to  the  constitution  and  by-laws  **now  in 
force  or  hereafter  regularly  adopted  and  in  force  at  the  time 
of  his  death."  To  remain  in  good  standing  it  was  im- 
peratively required  by  the  constitution  and  by-laws  of  the 
order  that  tiie  member  pay  to  the  clerk  of  his  camp  every 
assessment  levied  and  called  during  the  month  in  which  it  is 
payable,  failure  to  do  this  ipso  facto  putting  the  member  out 
of  good  standing.  This  requirement,  which  was  one  essential 
to  the  maintenance  of  the  mutual  benefit  fund  from  which 
assessments  were  to  be  paid,  was  emphasized  by  repeated  pro^ 
visions  in  the  constitution  and  by-laws  of  defendant,  as  well 
as  in  the  benefit  certificates  issued  by  it.  Apparently  the 
only  exception  provided  was  one  for  the  benefit  of  a  member 
who,  while  in  good  standing,  becomes  sick  or  disabled,  and 
while  still  in  good  standing  properly  notified  the  clerk  of  the 
local  camp  thereof.  Such  a  member  may  be  carried  by  such 
local  camp  for  a  limited  time,  the  latter  remitting  to  the  Head 
Camp  from  the  local  camp  funds  the  amount  of  his  assess- 
ments, as  the  same  accrue.  This  provision,  however,  has  no 
materiality  here.  From  May,  1911,  until  two  days  before 
his  death,  Mr.  Valentine  was  continuously  delinquent  in  his 
payments  on  account  of  assessments  to  the  clerk  of  the  local 
camp,  making  small  payments  on  account  thereof  from  time 
to  time  to  the  clerk  of  the  local  camp  to  some  time  in  June, 
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1912.  The  clerk  of  the  local  camp,  in  violation  of  the  laws 
of  the  order,  'had  continued  to  carry  him  as  in  good  standing 
to  August  1, 1912,  at  which  time  several  assessments  remained 
unpaid  by  him,  the  amount  of  all  of  which,  however,  except 
that  due  for  July,  1912,  had  been  advanced  for  him  by  the 
clerk  of  the  local  camp,  and  forwarded  by  such  clerk  to  the 
Head  Camp  to  his  credit,  with  the  result  that  in  so  far  as  the 
Head  Camp  was  informed  he  was  regularly  paying  his  assess- 
ments as  required  by  the  laws  of  the  order.  The  amount  of 
the  assessment  due  in  July,  1912,  was  not  so  advanced  by  the 
clerk,  nor  forwarded  to  the  Head  Camp.  On  August  14,  1912, 
such  clerk  in  his  report  sent  to  the  Head  Camp  reported  Mr. 
Valentine  as  delinquent  for  failure  to  pay  the  July  assess- 
ment. So  far  as  appears  in  the  record,  this  was  the  first 
intimation  to  the  Head  Camp  of  any  delinquency  at  any  time 
on  the  part  of  Mr.  Valentine,  the  reports  theretofore  received 
showing  him  as  regularly  paying  all  assessments.  On  Au- 
gust 17,  1912,  while  engaged  in  his  trade  as  a  carpenter',  he 
fell  from  a  ladder  a  distance  of  about  twenty  feet.  His  neck 
was  broken  by  this  fall.  The  full  extent  of  his  injury  was  not 
at  once  known,  and  in  view  of  the  findings  of  the  trial  court 
it  will  be  assumed  that  it  was  not  known  until  after  August 
20,  1912.  He  was  taken  to  a  hospital,  where  he  remained 
until  August  22,  1912,  when  he  died  as  a  result  of  the  injury. 
On  August  19,  1912,  Mrs.  Valentine  paid  to  the  clerk  of  the 
local  camp  all  amounts  accruing  for  assessments  and  dues 
to  September  1,  1912,  including  the  July  assessment,  the  total 
so  paid  being  $23.20.  On  August  20,  1912,  she  paid  such 
clerk  the  further  sum  of  $2.95  as  advanced  assessment  for 
September,  1912.  The  law  of  the  order  provided  that  a  sus- 
pended benefit  member  could  become  reinstated  within  a 
limited  time  after  his  suspension  by  complying  with  certain 
specified  conditions,  and  not  otherwise,  one  of  which  was  the 
delivery  by  the  member  to  the  clerk  of  the  local  camp  of  an 
application  for  reinstatement,  certifying,  warranting,  and 
representing  that  he  was  then  **in  good,  sound  bodily  health,'* 
and  another  of  which  was  the  payment  of  all  arrearages.  The 
benefit  certificate  in  terms  provided,  as  required  by  the  laws 
of  the  order,  that  if  any  assessment  was  not  paid  within  the 
time  allowed,  *  *  then  this  certificate  shall  be  null  and  void  and 
continue  so  until  he  is  reinstated  as  required  by  the  Head 
Camp  Constitution  and  By-Laws  of  his  Camp."    "When  the 
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payment  of  August  19th  was  made  by  Mrs.  Valentine,  the 
clerk  of  the  local  camp  informed  her  that  a  reinstatement  ap- 
plication must  be  signed  by  Mr.  Valentine  and  delivered  to 
him,  and  he  furnished  Mrs.  Valentine  a  form  for  that  purpose, 
which  he  himself  had  filled  in  with  name  and  date.  It  was 
not  the  form  prescribed  by  the  laws  of  the  order,  the  dif- 
ference being  in  the  omission  of  a  final  paragraph  to  the  effect 
that  the  member  agreed  that  the  representation  of  present 
sound  bodily  health  is  a  strict  warranty,  and  that  if  his  death 
occurred  within  one  year  as  the  result  of  any  disease  with 
which  he  was  then  afflicted,  no  beneficiary  shall  be  entitled  to 
receive  benefits.  The  constitution  provided  in  eff^t  that  no 
reinstatement  coidd  be  accomplished  except  by  the  presenta- 
tion of  an  application  in  the  exact  form  required  thereby. 
Mrs.  Valentine  procured  Mr.  Valentine's  signature  to  this 
application  so  furnished  and  delivered  it  to  the  clerk  the  next 
day.  This  application,  as  required  by  the  law  of  the  order, 
stated:  *'I,  C.  A.  Valentine,  a  delinquent  and  suspended 
benefit  member,  hereby  request  to  be  reinstated,  and  offer 
herewith  all  arrearages  of  benefit  assessments,  equalization 
payment  and  camp  dues.  I  certify,  warrant,  and  represent 
that  I  am  in  sound  bodily  health.  ..."  When  the  pay- 
ments were  made  and  the  application  for  reinstatement  was 
delivered  by  Mrs.  Valentine  to  the  clerk  of  the  local  camp,  the 
latter  was  informed  by  her  of  the  accident  and  that  Mr. 
Valentine  was  seriously  injured.  The  evidence  fairly  shows 
that  there  was  then  no  attempted  concealment  of  any  of  the 
facts  from  the  clerk,  and  that  no  one  then  knew  that  the  neck 
was  ** broken.*'  But  the  clerk  did  know  from  the  information 
given  him  that  Mr.  Valentine  was  not  in  **  sound  bodily 
health."  Unquestionably  his  sympathies  were  with  Mrs.  Val- 
entine in  the  effort  to  put  Mr.  Valentine  in  good  standing. 
The  amounts  paid  by  Mrs.  Valentine  in  August,  1912,  were 
never  forwarded  to  the  Head  Camp  by  the  local  clerk,  but 
appear  to  be  still  in  his  custody.  This  was  doubtless  due  to 
the  almost  immediate  death  of  Mr.  Valentine.  His  statement 
that  he  informally  offered  to  return  the  money  is  disputed  by 
Mrs.  Valentine.  However,  he  did  within  a  day  or  two  of  Mr. 
Valentine's  death,  advance  Mrs.  Valentine  $50,  none  of  which 
has  been  returned.  No  Head  Camp  officer  had  any  notice  or 
knowledge  of  any  attempted  reinstatement  until  after  the 
death  of  Mr.  Valentine.    At  the  time  Mr.  Valentine  became  a 
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member  of  the  order  the  constitution  of  defendant  provided 
in  express  terms,  as  it  has  ever  since,  that  **camp  clerks  and 
bankers  are  by  this  constitution  expressly  made  agents  of  the 
camp  and  of  the  several  members  thereof,  and  not  agents  of 
the  Head  Camp."  As  amended  and  revised  at  the  Head 
Camp  session  in  1910,  which  it  will  be  observed  was  prior  to 
any  delinquency  on  the  part  of  Mr.  Valentine,  the  constitution 
was  made  to  provide  with  relation  to  **  every  benefit  certifi- 
cate,*' **that  no  agent  or  representative  of  this  society  nor 
any  officer  or  member  of  a  local  camp  has  the  right  or  power, 
by  any  statement,  agreement  or  promise,  or  by  any  method 
of  transacting  business  with  its  members^  to  waive  a  strict 
observance  and  compliance  with  the  laws,  rules  and  regula- 
tions of  this  society  as  set  forth  in  this  Constitution,  and  By- 
laws of  his  Camp,  and  such  amendment  or  alteration  therein 
as  may  be  hereafter  made.'*  It  was  expressly  declared  in 
the  section  including  this  provision,  among  others,  that  the 
conditions  enumerated  **  shall  apply  to  every  Benefit  Certifi- 
cate and  shall  be  binding  on  both  the  members  and  this 
Order."  (Sec.  118.)  At  the  same  time  it  was  provided  in 
section  130  that  noncompliance  with  any  of  the  conditions 
named  in  the  laws  of  the  society  shall  be  an  absolute  bar  to 
any  claim  on  the  benefit  fund  thereof  "under  or  by  virtue  of 
any  benefit  certificate  that  may  have  been  issued,  or  that  may 
hereafter  be  issued  to  an  applicant,  or  by  reason  of  any  steps 
taken  by,  an  applicant  to  entitle  him  to  the  same,  or  by  a 
subordinate  camp  or  member  thereof,  and  no  officer  or  member 
of  the  Head  Camp  has  any  authority  to  change,  alter,  modify, 
or  waive  the  foregoing  requirements,  or  the  consequences 
thereof  in  any  manner." 

The  theory  upon  which  the  trial  court  awarded  judgment 
to  plaintiff  was  twofold,  being  first,  that  the  imperative  con- 
ditions and  provisions  of  the  laws  of  the  order  and  the  benefit 
certificate  in  the  matter  of  the  payment  of  assessments,  etc., 
were  waived  by  defendant  by  the  course  of  conduct  in  re- 
ceiving payments  from  Mr.  Valentine  from  May,  1911,  not- 
withstanding his  delinquency,  with  the  result  that  he  was  in 
good  standing  at  all  times  up  to  the  time  of  his  death ;  and, 
second,  that  if  out  of  good  standing  because  of  nonpayment 
of  assessments,  he  was  reinstated  August  20th,  and  died  in 
good  standing. 
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It  cannot  be  doubted  that  the  laws  of  the  defendant  con- 
stituted a  part  of  the  contract  between  Valentine  and  defend- 
ant (see  Butler  v.  Grand  Lodge,  146  Cal.  172,  175,  [79  Pac. 
861]),  or  that  Valentine  was  charged  with  full  knowledge 
of  the  provisions  of  the  constitution  of  defendant  (see  Su- 
preme Lodge  v.  Price,  27  Cal.  App.  607,  616,  [150  Pac. 
803]).  [1]  These  propositions  are  so  well  settled  as  to 
require  no  citation  of  authority.  In  this  connection  it  must 
further  be  held  that  the  express  provisions  written  into  the 
constitution  of  defendant  in  1910  to  the  effect  that  no  officer 
or  member  of  a  local  camp  or  of  the  Head  Camp  has  any 
power  or  authority  to  waive  any  of  the  requirements  of  the 
constitution  or  the  consequences  thereof  in  any  way,  were 
applicable.  As  we  have  seen,  under  the  terms  of  the  original 
contract,  the  power  to  amend  the  constitution  and  by-laws 
was  expressly  reserved,  and  the  question  of  good  standing 
at  the  time  of  death  was  to  be  determined  in  accord  with  the 
provisions  of  the  constitution  and  by-laws  as  they  then  were 
or  might  be  subsequently  amended.  The  amendments,  as 
applied  to  Valentine's  case,  were  prior  to  any  delinquency  and 
were  not  such  as  to  impair  any  vested  right.  They  were  mere 
regulations  of  the  internal  affairs  of  the  society,  in  no  degree 
affecting  any  right  of  the  insured  under  his  contract  or  in  any 
way  impairing  the  substance  of  his  contract.  They  simply 
put  into  clear  and  unambiguous  express  provisions  of  the  con- 
stitution a  limitation  upon  the  power  and  authority  of  any 
officer  or  member  of  a  local  camp,  or  any  officer  of  the  Head 
Camp,  to  waive  any  of  the  requirements  of  the  contract.  Per- 
liaps  this  limitation  was  fairly  inferable  before,  but  in  view 
of  the  amendments  we  need  not  discuss  that  question.  The 
power  of  the  Head  Camp  to  make  such  amendments  appli- 
cable to  those  already  members  and  to  the  benefit  certifi- 
cates of  such  members,  in  so  far  as  all  future  conduct  was 
concerned,  cannot  be  doubted.  We  have  in  mind  the  rule 
enunciated  in  many  states,  including  this  state  (see  Bomstein 
V.  District  Grand  Lodge,  2  Cal.  App.  624,  628,  [84  Pac.  271], 
to  the  effect  that  alterations  in  the  laws  will  not  be  construed 
to  operate  retrospectively  unless  the  intent  that  they  shall 
so  operate  clearly  appears.  But  we  give  to  these  amendments 
in  applying  them  to  Valentine's  case  no  real  retrospective  or 
retroactive  operation.  And  we  further  are  of,  the  opinion 
that  the  intent  to  make  the  amendments  applicable  to  every 
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benefit  certificate  outstanding  was  clearly  and  definitely  ex- 
pressed. In  addition  to  these  express  provisions  of  the  amend- 
ments we  have  the  provision  of  the  constitution  that  was  in 
force  when  the  benefit  certificate  of  Valentine  was  issued,  to 
the  effect  that  camp  clerks  are  not  agents  of  the  Head  Camp, 
but  only  agents  of  their  local  camps  and  of  the  several  mem- 
bers thereof. 

In  view  of  these  provisions  it  cannot  be  held  that  the  local 
camp  clerk  was,  to  use  the  language  of  Marshall  v.  Orand 
Lodge,  133  Cal.  686,  692,  [66  Pac.  25],  ''anything  more  than 
a  special  agent  of  defendant,  with  defined  powers  which  were 
known  to  the  members.*'  "Whatever  force  there  may  be  in 
the  theory  that  notwithstanding  a  provision  declaring  a  local 
camp  officer  to  be  the  agent  of  the  members  and  not  of  the  Head 
Camp,  the  law  will  nevertheless  hold  him  to  be  the  agent  of  the 
Head  Camp  for  the  transmission  of  money  properly  paid  him 
by  a  member  in  accord  with  the  law  of  the  society  (see  Knights 
of  Pythias  v.  Withers,  177  U.  S.  260,  [44  L.  Ed.  762,  20  Sup. 
Ct.  Rep.  611,  see,  also,  Rose's  U.  S.  Notes]).  Both  principle 
and  the  great  weight  of  authority  preclude  a  conclusion  that, 
in  the  face  of  the  provisions  of  the  constitution  we  have 
quoted,  the  local  camp  clerk  coijd  waive  any  requirement  of 
the  law,  or,  by  any  act  or  course  of  conduct,  create  any  estop- 
pel against  defendant.  (See  Kartman  v.  National  Council, 
76  Or.  153,  [L.  R.  A.  1915E,  152,  147  Pac.  931].)  As  was 
held  in  Northern  Assurance  Co,  v.  Ora/ixd  View  Bldg,  Assn., 
183  U.  S.  308,  [46  L.  Ed.  213,  22  Sup.  Ct.  Rep.  133,  see,  also, 
Rose's  U.  S.  Notes],  it  is  competent  for  parties  to  provide  in 
an  insurance  policy  that  the  power  of  agents  of  the  company 
be  limited,  and  where  a  limitation  is  expressed  it  is  binding  in 
the  absence  of  waiver  or  ratification  hy  the  company  with 
knowledge  of  the  facts.  This  is  the  settled  doctrine  in  Cali- 
fornia both  as  to  ordinary  life  insurance  companies  (see 
Elliott  V.  Frankfort  Ins,  Co,,  172  Cal.  261,  [L.  R.  A.  1916P, 
1026,  156  Pac.  481]),  and  as  to  fraternal  insurance  societies. 
(Marshall  v.  Gr<md  Lodge,  133  Cal.  686,  [66  Pac.  25].) 

[2]  The  local  camp  clerk  having  no  power  by  any  coUtse 
of  conduct  to  waive  the  requirements  of  the  law  of  the  society 
as  to  the  time  of  the  payment  of  the  assessments  or  the  con- 
sequences thereof,  the  failure  of  Valentine  to  pay  assessments 
as  required  operated  ipso  facto  to  remove  him  from  good 
standing,  and  consequently  as  a  suspension  of  his  benefit  cer- 
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tificate.  (See  Butler  v.  Orand  Lodge,  146  Cal.  172,  [79  Pae. 
861] ;  Marshall  v.  Orand  Lodge,  supra.)  This  was  the  situa- 
tion when  he  was  injured  on  August  17,  1912.  Unless  rein- 
stated prior  to  his  death,  he  was  not  in  good  standing  at  the 
time  of  his  death,  with  the  result  that,  under  the  terms  of  his 
benefit  certificate,  his  beneficiary  could  not  participate  in  the 
benefit  fund.  The  question,  then,  is  whether  there  was  an 
effective  reinstatement.  It  seems  perfectly  clear  to  us  that 
this  question  must  be  answered  in  the  negative.  Such  a  rein- 
statement could  be  accomplished  only  by  a  full  compliance 
with  the  law  of  the  society  relative  to  reinstatement  {Butler 
V.  Orand  Lodge,  supra;  Marshall  v.  Orand  Lodge,  supra). 
The  law  in  force  at  all  times  required  as  a  condition  pre- 
cedent to  reinstatement,  the  presentation  of  an  application 
including  an  express  warranty  of  present  sound  bodily  health. 
As  we  have  seen,  the  local  camp  clerk  had  no  power  by  any 
act  or  course  of  conduct  to  waive  the  presentation  of  the  ap- 
plication required  by  the  law.  The  required  application  was 
one  in  which  the  member  was  not  only  made  to  declare:  **I 
certify,  warrant  and  represent  that  I  am  in  good  sound  bodily 
health,"  but  also  that,  **I  agree  that  this  representation  is 
a  strict  warranty."  The  latter  provision  was  not  in  fact 
contained  in  the  application  presented  on  behalf  of  Valentine, 
with  the  result  that  the  precise  application  required  by  the 
law  was  not  presented.  The  law  providing  that  *'no  at- 
tempted reinstatement  by  the  clerk  of  the  camp  without  such 
reinstatement  application  shall  reinstate  a  suspended  member 
or  entitle  his  beneficiaries  to  receive  any  benefit, ' '  it  may  well 
be  claimed  that  for  this  reason  alone  there  was  no  reinstate- 
ment here.  Certainly  this  claim  is  good  if  the  part  omitted 
was  at  all  material.  [3]  But  we  think  that  the  application 
as  presented  contained  such  a  warranty  in  the  statement,  also 
required  by  law,  that  **I  certify,  warrant  and  represent  that 
I  am  in  good  sound  bodily  health. "  This  statement  clearly  was 
one  upon  the  literal  truth  or  fulfillment  of  which  the  validity  of 
the  contract  depended,  and  amounted  to  a  warranty.  (See 
Hogins  v.  Supreme  CouncU,  76  Cal.  109,  112,  [9  Am.  St.  Rep. 
173, 18  Pac.  125] ;  Caldwell  v.  Orand  Lodge,  148  Cal.  195, 199, 
[113  Am.  St.  Rep.  219,  7  Ann.  Cas.  356,  2  L.  R.  A.  (N.  S.)  653, 
82  Pac.  781].)  This  warranty,  as  we  have  seen,  was  abso- 
lutely false.  **By  a  warranty  the  insured  stipulates  for  the 
absolute  truth  of  the  statement  made"  {Hogins  v.  Supreme 
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Council,  supra),  and  its  falsity  is  necessarily  a  defense  to  the 
contract  procured  by  the  making  thereof.  There  could  be  no 
effective  reinstatement  based  upon  an  application  containing 
a  warranty  that  was  in  fact  false,  in  the  absence  of  an  effective 
waiver  of  the  falsity  by  the  defendant  Head  Camp.  Plaintiff 
relies  upon  the  fact  that  the  local  camp  clerk  had  knowledge 
of  the  falsity  of  the  warranty.  [4]  In  view  of  what  we  have 
said  as  to  the  limitations  on  the  power  of  the  camp  clerk  it  is 
clear  that  this  knowledge  on  the  part  of  that  officer  is  an  im- 
material factor.  He  could  not  by  any  course  of  conduct  or 
possession  of  knowledge  bind  defendant  in  such  a  manner  as 
to  estop  it  from  defending  upon  the  ground  that  the  warranty 
was  false.  This  is  substantially  the  effect  of  what  is  said  in  El- 
liott V.  Frankfort  Marine  Ins.  Co.,  172  Cal.  261,  266,  [L.  R.  A. 
1916F,  1026,  156  Pac.  481] .  In  view  of  his  limited  powers  his 
knowledge  was  not  the  knowledge  of  defendant.  (See  Iver- 
son  V.  Metropolitan  Life  Ins,  Co.,  151  Cal.  746, 751,  [13  L.  R.  A. 
(N.  S.)  866,  91  Pac.  609].)  No  officer  of  the  Head  Camp  had 
any  knowledge  whatever  as  to  the  matter,  no  information  even 
that  there  had  been  an  attempted  reinstatement,  until  after 
the  death  of  Valentine.  To  our  minds  there  is  no  escape  from 
the  conclusi6n  that  the  attempted  reinstatement  was  ineffective 
for  any  purpose,  and  that  Valentine  was  not  in  good  standing 
on  August  22,  1912,  when  he  died  as  the  result  of  the  injury 
received  on  August  17,  1912. 

[5]  Some  reliance  is  placed  upon  the  retention  by  the  local 
camp  clerk  of  the  money  paid  by  Mrs.  Valentine  upon  the  at- 
tempted reinstatement  as  constituting  a  waiver  of  all  objections 
by  defendant,  or  an  estoppel  on  it  to  dispute  its  effectiveness. 
In  view  of  the  circumstances  of  this  case  we  do  not  see  the 
materiality  of  this  fact.  He  cannot  be  held  to  have  received 
or  to  hold  possession  of  this  money  as  a  representative  of  the 
Head  Camp,  for,  in  view  of  his  limited  authority,  he  had  no 
power  under  the  circumstances  to  so  receive  or  hold  it.  Before 
information  or  knowledge  came  to  any  officer  of  the  Head 
Camp,  upon  which  any  claim  of  waiver  or  estoppel  might  be 
based,  Valentine  had  died.  As  held  in  Thompson  v.  Travelers' 
Ins.  Co,,  11  N.  D.  274,  277,  [91  N.  W.  75],  the  rights  of  the 
parties  became  fixed  upon  the  death,  and  thereafter  **no  new 
contract  between  the  parties  by  a  waiver  or  estoppel  could  be 
created,  as  one  of  the  contracting  parties  was  dead.''  Sub- 
sequent conduct  could  not  operate  so  as  to  affect  the  right  to 
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recover  on  the  benefit  certificate.  This  question  is  practically 
decided  by  what  is  said  in  Butler  v.  Orand  Lodge,  146  Cal. 
178,  179,  [79  Pac.  861].  It  is  proper  to  add  that  it  does  not 
appear  that  subsequent  to  the  death  of  Valentine  any  Head 
Camp  officer  ever  did  anything  or  said  anything  which  could 
by  any  possibility  serve  as  a  basis  for  a  claim  of  waiver  or 
estoppel,  assuming  that  the  necessary  waiver  or  estoppel 
could  be  based  on  matters  occurring  after  the  death  of  the 
insured,  or  upon  the  acts  or  conduct  of  individual  Head  Camp 
officers. 

Our  conclusion  upon  the  points  we  have  discussed  renders 
unnecessary  a  discussion  of  many  other  claims  of  appellant. 
As  is  said  by  appellant's  counsel  in  their  brief,  the  funda- 
mental basis  upon  which  respondent  must  rest  her  reliance 
for  an  affirmance  is  that  the  local  camp  clerk  was  the  agent 
of  the  Head  Camp,  with  power  to  waive  the  requirements  of 
its  constitution.  This  basis  not  existing,  her  case  must  neces- 
sarily fail.- 

There  was  an  attempted  appeal  from  the  order  denying  a 
new  trial,  but  the  order  was  not  made  until  after  the  change 
in  our  law  abolishing  the  right  of  appeal  from  such  orders. 
The  order  however  may  be  reviewed  upon  the  appeal  from 
the  judgment.  In  view  of  what  we  have  said,  the  motion  for 
a  new  trial  should  have  been  granted. 

The  judgment  is  reversed. 

Shaw,  J.,  Lennon,  J.,  Melvin,  J.,  Wilbur,  3".,  and  Lawlor,  J., 
concurred. 


[L.  A.  No.  6094.    In  Bank.— 'April  7,  1919.] 

GEORGE  S.  GILLESPIE,  Respondent,  v.  PRANK  E. 
FENDER,  Petitioner;  ASHLEY  J.  ARMSTRONG  et  al., 
Defendants. 

[1]   MOETGAGK  —  FORBCLOSUBB  —  DEnciKNCT    JUDGMENT — INSUFFICIENT 

CX)MPLA1NT — JtJEisDiOTiON. — In  an  action  for  the  foreclosure  of  a 
mortgage,  the  failure  of  the  cotfiplaint  to  state  facts  sufficient  to 
show  an/  liabilitj  on  the  part  of  the  defendant  for  any  deflciencj 
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that  might  remain  after  the  sale  of  the  mortgaged  premises,  does 
not  render  the  deficiency  judgment  void  for  want  of  jurisdiction. 
[2]  JuDQiusNTV— Insufhoienoy  of  OoMPLAiNT.—The  failure  of  a  com- 
plaint to  state  facts  sufficient  t6  constitute  a  cause  of  action,  does 
not  render  a  judgment  void. 

APPLICATION  for  a  Writ  of  Supersedeas.    Denied, 
The  facts  are  stated  in  the  opinion  of  the  court, 
Charles  L.  Childers   for  Petitioner. 

THE  COUET.— In  view  of  the  facts  stated  in  the  petition, 
the  application  for  a  writ  of  supersedeas  must  be  denied. 

It  is  dear  that  there  is  no  merit  in  the  appeal  from  the  order 
denying  the  motion  to  vacate  the  judgment  for  deficiency- 
entered  against  the  petitioner  here.  The  sole  ground  of  the 
motion  to  vacate  the  judgment  was  that  the  judgment  is  void 
and  that  the  same  was  entered  by  the  court  without  jurisdic- 
tion. This  claim  was  based  entirely  upon  the  proposition 
that  the  complaint  in  the  action,  one  for  the  foreclosure  of  a 
mortgage,  had  not  stated  facts  sufficient  to  show  any  liability 
on  the  part  of  the  petitioner  for  any  deficiency  that  might 
remain  after  the  sale  of  the  mortgaged  premises;  in  other 
words,  did  not  state  a  cause  of  action  against  petitioner  in 
respect  to  such  deficiency.  It  is  clear  that  this  was  in  fact 
the  situation.  [1]  But  this  was  not  a  defect  going  to  the 
jurisdiction  of  the  superior  court,  and  the  judgment  in  respect 
thereto  was  not  void.  The  complaint  sought  this  very  relief, 
and  the  court  erroneously  concluded  that  the  plaintiff  in  that 
action  was  entitled  to  this  relief  as  against  petitioner.  [2] 
It  is  thoroughly  settled  in  this  state  that  the  failure  of  a  com- 
plaint to  state  facts  sufficient  to  constitute  a  cause  of  action 
does  not  render  a  judgment  void.  The  court  had  full  jur- 
isdiction of  the  subject  matter  of  the  action,  and,  by  reason 
of  personal  service  on  petitioner,  full  jurisdiction  of  the  per- 
son of  the  defendant  as  to  all  the  matters  tendered  by  the 
complaint.  (See  Crouch  v.  ff.  L.  Miller  &  Co,,  169  Cal.  341, 
[146  Pac.  880],  andJcases  therein  cited.)  The  remedy  of  the 
petitioner,  who  must  be  held  to  have  been  perfectly  advised 
of  the  claim  of  the  plaintiff  in  that  action,  as  stated  in  his 
complaint,  was  to  contest  that  claim  in  the  trial  court,  or  on 
appeal  from  that  judgment.    Possibly,  also,  he  might  have 
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invoked  relief  by  motion  under  section  473  of  the  Code  of 
Civil  Procedure  on  account  of  excusable  mistake,  neglect,  or 
inadvertence  on  his  part.  No  such  motion  was,  however, 
made.  The  superior  court  was  not  at  liberty  to  consider  the 
question  of  the  sufficiency  of  the  complaint  on  the  motion  that 
was  in  fact  made. 
The  application  for  a  writ  of  supersedeas  is  denied. 

Shaw,  J.,  Lawlor,  J.,  Wilbur,  J.,  Lennon,  J.,  and  Angellotti, 
C.  J.,  concurred. 


[L.  A.  No.  47S0.    Department  Two.— April  11,  1^19.] 

THE  GAGE  CANAL  COMPANY  (a  Corporation),  Appel- 
lant,  V.  EAST  RIVERSIDE  WATER  COMPANY 
(a  Corporation),  Respondent 

EAST  RIVERSIDE  WATER  COMPANY  (a  Corporation), 
Crossrcomplainant,  v.  THE  GAGE  CANAL  COMPANY 
(a  Corporation)  et  al..  Cross-defendants. 

[1]  Water  Rights — Injunction — Construction  or  Grant. — In  this 
action  for  an  injunction  prohibiting  and  restraining  the  defend- 
ant from  taking  from  a  canal  owned  by  the  plaintiff  any  water  in 
excess  of  a  stated  amount,  it  is  held  the  evidence  sustains  the  find- 
ing that  under  the  terms  of  the  grant  made  to  defendant  by  plain- 
tiff's predecessor,  which  was  of  a  right  to  water  arising  on  certain 
lands,  the  right  was  not  restricted  to  water  having  its  source  on  a 
specified  tract  which  had  never  in  fact  furnished  any  water,  and 
that  the  grant  had  never  been  so  construed  or  acted  upon  by  the 
parties  until  shortly  before  the  commenoement  of  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County.    Charles  Wellborn,  Judge.    AiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Purington  &  Adair,  McParland  &  Irving  and  Henry  (Jood- 
cell  for  Appellant  and  Cross-defendant  The  Gage  Canal  Com- 
pany. 

William  Collier   for  Respondent  and  Cross-complainant. 
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MELVIN,  J. — Plaintiff  appeals  from  the  judgment,  and 
embraced  within  the  appeal  are  the  points  made  on  a  motion 
for  a  new  trial,  which  was  denied. 

By  its  complain!  plaintiff  alleged  its  ownership  of  the  Gage 
Canal,  situate  in  part  in  San  Bernardino  and  partly  in  River- 
side County,  and  its  right  to  all  of  the  witers  carried  in  said 
canal  except  367.78  inches,  measured  under  a  four-incli  pres- 
sure, to  which  it  admitted  that  respondent  has  a  prior  and 
perpetual  right.  It  is  alleged  that  during  all  the  time  of 
plaintiff's  ownership  defendant,  without  right  and  without 
plaintiff's  consent,  has  been  taking  696.88  inches  of  water,  or 
329.1  in  excess  of  its  right,  and  that  it  threatens  to  continue 
such  taking  and  to  continue  to  deprive  plaintiff  of  such  ex- 
cess. The  prayer  is  for  an  injunction  prohibiting  and  re- 
straining defendant  from  taking  out  of  said  canal  any  water 
in  excess  of  367.78  inches. 

By  its  answer  defendant  alleged  that  the  Gage  Canal  Com- 
pany was  merely  an  instrumentality  and  the  representative  of 
the  Riverside  Trust  Company,  Limited,  and  the  latter  corpora- 
tion was  made  a  party  to  the  action.  This  pleading  also  set 
forth  the  history  of  the  canal,  which  was  built  by  Matthew 
Gage,  and  conveyed  in  1890  to  the  Riverside  Trust  Company. 
It  was  alleged  that  prior  to  said  conveyance  the  East  Riverside 
Water  Company  and  its  water  users  had  obtained  from  said 
Gage  a  title  to  696.88  inches  of  water,  which  was  in  per- 
petuit3'^  and  prior  and  superior  to  any  rights  of  the  grantor ; 
that  each  of  the  corporations  succeeding  Gage  had  taken  the 
canal  with  knowledge  of  said  right ;  that  for  more  than  twenty 
years  the  designated  amount  of  water  had  been  delivered  to 
the  Water  Company  for  distribution  to  its  water  users,  and 
that  said  right  had  been  judicially  confirmed  by  certain  de- 
cisions binding  upon  the  parties  hereto,  in  which  the  Water 
Company's  obligation  to  pay  its  share  of  the  expenses  for  the 
maintenance  of  the  canal  as  originally  constructed  had  been 
adjudged,  and  in  one  of  which  the  Water  Company  had  been 
found  not  to  be  liable  for  the  expense  of  pumping  from  cer- 
tain artesian  wells  from  which  a  large  part  of  the  water  supply 
flowing  in  the  Gage  Canal  was  and  is  obtained.  The  defend- 
ant also  filed  a  cross-complaint  to  quiet  its  title  to  696.88 
inches  of  water. 

The  court  found  that  before  Matthew  Gage  transferred  his 
interest  to  the  Trust  Company  the  Water  Company  had  the 
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right  to  take  about  seven  hundred  inches  of  water;  that  the 
Trust  Company  took  with  knowledge  of  this  obligation  and 
that  it  solemnly  in  writing  assumed  the  burden ;  that  by  trans- 
fer of  rights  the  amount  to  which  the  Water  Company  had 
been  entitled  had  been  reduced  to  696.88  inches;  that  the  canal 
company  had  assumed  this  burden,  and  that  the  Water  Com- 
pany was  entitled  to  have  its  title  quieted  to  the  amount  of 
water  demanded  by  it.    Judgment  was  entered  accordingly. 

The  principal  controversy  seems  to  have  been  with  reference 
to  the  validity  of  a  certain  grant  made  many  years  ago  by  the 
predecessor  of  plaintiff  to  the  East  Riverside  Land  Company. 
The  predecessor  of  the  Water  Company*  here  defendant  is 
described  therein  as  the  assignee  of  the  Iowa  Land  and  Im- 
provement Company.  It  was  dated  November  10,  1886.  By 
it  for  a  named  consideration  of  one  hundred  and  sixty-seven 
thousand  five  hundred  dollars,  Matthew  Gage  sold,  granted, 
and  conveyed  to  the  East  Riverside  Land  Company  **  Three 
hundred  and  thirty-five  (335)  inches  of  water  measured 
under  a  four-inch  pressure,  together  with  the  use  thereof, 
arising  and  flowing  from  the  springs,  water  sources,  water 
rights  and  artesian  wells,  bored  or  to  be  bored  on  that  part  of 
the  lands  of  grantor  lying  above  the  flow  of  the  Gage  Canal 
so-called,  and  West  of  the  West  Line  of  Lot  thirteen  in  Block 
72,  seventy-two,  of  the  Rancho  of  San  Bernardino."  The 
contract  also  contains  the  following  paragraph: 

**It  is  understood  and  agreed  and  said  understanding  and 
agreement  is  indicated  by  the  acceptance  of  this  conveyance, 
that  the  said  three  hundred  and  thirty-five  inches  of  water, 
under  a  four-inch  pressure,  have  been  actually  delivered 
upon  the  lands  of  the  East  Riverside  Land  Company."  Upon 
this  contract  and  its  predecessor  the  East  Riverside  Water 
Company  bases  its  claim  to  321.1  inches  of  water,  which, 
according  to  the  findings,  is  now  being  distributed,  although 
originally  that  company  received  through  gates  and  openings 
constructed  at  its  expense  the  full  335  inches  of  water.  The 
agreement  with  the  Iowa  Land  and  Improvement  Company, 
upon  which  the  assigned  claim  of  the  Land  Company  was 
based,  was  made  in  August,  1885. 

After  setting  forth  said  contract  and  the  conveyance  to 
the  East  Riverside  Land  Company,  the  court  found: 

**That  on  the  trial  of  this  cause  it  was  claimed,  both  by  the 
Riverside  Trust  Company,  Limited,  and  the  Gage  Canal  Com- 
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pany,  cross-defendants,  that  by  the  terms  of  said  contract 
and  conveyance  the  water  sources  of  said  canal,  for  the  pur- 
poses of  said  contract  and  conveyance,  were  and  consisted  of 
about  thirty  acres  of  land,  being  a  part  of  Lot  12  lying  west- 
erly of  a  small  portion  of  Lot  13  and  north  of  the  south  bank 
of  the  Santa  Ana  River,  as  shown  upon  a  plat  offered  in  evi- 
dence by  the  cross-defendants  and  marked  Exhibit  65.  That 
said  lots  as  shown  by  said  plat  were  a  part  of  Block  72  of  the 
lots,  blocks  and  surveys  laid  down  and  designated  upon  the 
plan  of  the  surveys  of  the  Rancho  of  San  Bernardino,  aa 
recorded  in  the  office  of  the  County  Recorder  of  said  San 
Bernardino  County,  California,  and  being  a  part  of  said  Carit 
Tract  or  Orange  Grove  Homestead. 

''That  as  to  said  claim  made  by  the  said  cross-defendants 
the  Court  finds  that  the  same  is  not  sustained  by  the  evidence, 
and  further  finds  that  no  water  of  any  kind  has  ever  been 
furnished  from  said  portion  of  said  Carit  Tract  and  water 
sources  for  the  purpose  of  supplying  the  Gage  Canal  or  the 
defendant  East  Riverside  Water  Company  or  its  predecessors 
in  interest.  That  the  East  Riverside  Water  Company  is  still 
the  owner  of,  in  control  of  and  has  used  continuously,  and  its 
predecessors  in  interest  have  used  continuously  under  said 
contract  made  with  the  Iowa  Land  and  Improvement  Com- 
pany, and  at  the  date  of  the  commencement  of  this  action,  and 
at  the  date  of  the  trial  of  this  cause,  continued  to  use  under 
said  contract  and  conveyance  329.1  inches  of  water,  and  that 
no  part  of  the  same  since  the  making  of  said  contract  has 
ever  been  furnished  from  said  tract  of  land  as  claimed  by 
cross-defendants  to  be  the  exclusive  water  sources  for  the 
whole  of  the  335  inches  provided  in  said  contract,  and  for  the 
329.1  inches  still  owned,  used  and  distributed  by  the  East 
Riverside  Water  Company  under  said  contract,  but  that  at 
all  times  since  the  making  of  that  contract  and  the  execution 
of  same,  and  since  the  year  1886,  the  said  329.1  inches  of 
water  have  been  furnished  from  the  water  sources  of  the 
said  canal  as  transferred  by  deed  anfl  contract  from  the  River- 
side Trust  Company,  Limited,  to  the  Gage  Canal  Company 
under  date  of  March  17th,  1910,  and  executed  by  the  said 
Riverside  Trust  Company,  Limited',  on  the  2nd  day  of  June, 
1910,  and  said  contract  as  a  part  of  said  deed  being  executed 
on  the  17th  day  of  March,  1910.'' 
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[1]  This  finding  is  fully  sustained  by  the  evidence.  For 
many  years,  although  there  was  litigation  between  Mr.  Gage's 
successors  and  the  respondent  herein,  there  was  never  any 
assertion  until  sbortly  before  the  commencement  of  this  action 
that  the  water  to  be  supplied  under  the  contract  and  convey- 
ance from  Gage  was  to  be  limited  to  that  to  be  obtained  from 
the  *  *  Carit  Tract ' '  or  "  Orange  Grove  Homestead. ' '  In  River- 
side Heights  Water  Co,  v.  Riverside  Trust  Co.,  Limited,  and 
East  Riverside  Water  Co.,  148  Cal.  457,  [83  Pac.  1003],  (de- 
cided in  January,  1906),  it  was  found  that  the  amount  of 
water  to  which  the  company  here  respondent  was  entitled  was 
something  more  than  seven' hundred  inches.  One  of  the  mat- 
ters there  specifically  settled  was  the  extent  of  the  Water 
Company's  liability  to  the  owner  of  the  canal  for  repairs  to 
the  canal.  In  Riverside  Trust  Co.,  Limited,  v.  East  Riverside 
Water  Co.,  173  Fed.  241,  [97  C.  C.  A.  407]  (decided  in  Octo- 
ber, 1909),  it  appears  that  the  Trust  Company  pleaded  this 
very  title  of  the  Water  Company  to  the  335  inches  of  water 
and  asked  that  the  said  East  Riverside  Water  Company  be 
compelled,  under  the  terms  of  said  contract  and  grant,  to  pay 
its  proportion  of  the  expense  of  putting  pumping  plants  in 
operation  upon  some  of  the  artesian  wells  which,  at  the  time 
of  the  construction  of  the  canal,  had  flowed  by  gravity.  The 
trial  court  found  and  the  court  of  appeals  approved  the  find- 
ing that  upon  Gage  or  his  successors  rested  the  burden  of 
producing  the  water,  while  upon  the  vendees  was  placed  the 
duty  of  contributing  to  the  expenses  of  maintaining  the  canal 
and  its  branches.  The  entire  course  of  conduct  of  the  pro- 
ducers of  the  water  and  respondent  herein  for  many  years 
indicated  that  both  interpreted  their  respective  duties  and 
obligations  as  to  quantity  and  sources  of  water  under  the 
*'Iowa  Land  Company"  contract  exactly  as  found  by  the 
court.  Not  until  January,  1911,  did  the  plaintiff  make  any 
sort  of  claim  that  it  was  not  bound  by  this  agreement.  At 
that  time  in  a  letter  to  respondent  from  the  Canal  Company, 
the  claim  was  made  that  under  the  deed  from  Gage  to  the 
East  Riverside  Land  Company  **the  lands  described,"  from 
which  alone  respondent  **is  entitled  to  derive  335  inches  of 
water,  have  never  in  fact  produced  that  water,  or  any  part  of 
it."  In  this  letter,  however,  the  Gage  Canal  Company  offered 
to  compromise  the  matter  en  the  basis  of  the  assumption  by 
the  Water  Company  of  some  of  the  expense  of  pumping  water 
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from  the  artesian  wells.  There  was  no  aueh  adjustment,  and 
for  more  than  two  years,  until  the  commencement  of  this 
action,  respondent  continued  to  take  its  full  complement  of 
water  as  represented  by  all  of  its  contracts  and  grants  just  as 
it  had  been  doing  for  something  more  than  a  quarter  of  a 
century.  These  and  other  circumstances  entirely  justified  the 
court  in  ruling  adversely  to  appellant's  attempted  construc- 
tion of  the  contract.  One  of  those  circumstances  is  the  fact 
that  by  the  very  language  of  the  conveyance  by  Gage  the  335 
inches  of  water  were  being  at  that  time  actually  delivered  to 
the  grantee.  It  would  be  absurd,  therefore,  to  hold  that 
the  parties  to  the  contract.  Gage  who  made  the  grant  and  the 
grantee  that  paid  many  thousands  of  dollars  for  the  water 
right,  contemplated  production  of  the  water  from  a  small 
tract  from  which  no  drop  of  water  ever  had  been  or  could 
be  develoi)ed  for  use  in  the  canal. 

The  Riverside  Trust  Company,  Limited,  and  afterward  the 
plaintiff  took  all  title  to  the  canal,  subject  to  the  prior  rights 
of  Gage's  grantees.  This  is  evidenced  by  solemn  writings 
which  we  need  not  be  at  pains  to  reproduce  in  this  opinion. 

Appellant  insists  that  the  record  fails  to  show  by  competent 
evidence  that  the  Water  Company  is  the  successor  to  the  rights 
of  the  East  Riverside  Land  Company.  But  there  was  ample 
proof  that  the  defendant  and  cross-complainant  was  recog- 
nized at  all  times  as  the  successor  to  all  rights  held  by  the 
East  Riverside  Land  Company,  and  that  appellant  and  its 
predecessor  by  verified  pleadings  declared  a  duty  resting 
upon  the  owner  of  the  canal  to  furnish  water  to  respondent 
under  the  obligation  of  Gage's  contract  with  the  Iowa  Com- 
pany and  his  grant  to  the  East  Riverside  Land  Company. 

No  other  alleged  errors  require  analysis  or  comment. 

The  judgment  is  affirmed. 

Lennon,  J.,  concurred. 

SHAW,  J.,  Concurring. — I  concur  in  the  judgment  and  in 
the  opinion  of  Mr.  Justice  Melvin,  but  I  desire  to  state  some 
additional  reasons  why,  in  my  opinion,  the  judgment  should 
be  affirmed. 

There  was  ample  evidence  to  establish  the  fact  that  the  de- 
fendant, East  Riverside  Water  Company,  prior  to  the  year 
1900,  owned  and  enjoyed  the  right  to  receive  through  the 
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canal  now  maintained  by  the  Gage  Canal  Company  a  flow 
of  water  amounting  to  696^8  miner's  inches,  subject  to  the 
burden  of  pajdng  its  ratable  share  of  the  expenses  of  operat- 
ing and  maintaining  the  canal  from  its  beginning  at  the  water 
sources  down  to  section  30  on  the  north  bank  of  the  Arroyo 
Tequesquite.  This  right  was  derived  from  grants  made  by 
Matthew  Gage,  the  original  owner  of  the  water  and  its  sources. 
These  grants  described  the  water  which  was  the  subject  of 
the  grant  as  a  stated  number  of  **  inches  of  water  measured 
under  a  four-inch  pressure,  together  with  the  use  thereof, 
arising  and  flawing  from  the  springs,  water  sources,  water 
rights  and  artesian  wells  bored  or  to  be  bored,"  on  the  parcel 
of  land  described  and  belonging  to  Gage,  or  in  words  of  like 
effect.  The  right  to  367.78  miner's  inches  of  water  under 
these  grants  is  admitted.  It  is  the  remaining  329.1  miner's 
inches  which  the  plaintiff  seeks  to  enjoin  the  defendant  from 
taking.  The  right  to  receive  this  329.1  inches  from  the  canal 
so  long  as  it  was  composed  of  water  **  arising  and  flowing  from 
the  springs,  water  sources,  water  rights  and  artesian  wells" 
bored  on  the  described  land,  has  never  been  seriously  dis- 
putied.  But  about  the  year  1900,  fourteen  years  after  the  date 
of  the  grant,  owing  to  drought  and  to  the  apparent  lowering 
of  the  water  plane  and  of  the  water  pressure  in  the  vicinity  of 
the  wells,  water,  ceased  to  flow  from  the  artesian  wells  and 
none  has  since  flowed  therefrom,  except  such  as  has  been 
raised  and  made  to  flow  by  means  of  pumps  installed  in  the 
wells  and  maintained  and  operated  by  the  Gage  Canal  Com- 
pany and  its  predecessors  in  interest  in  charge  of  the  canal. 
The  original  grants  of  Gage  contained  no  agreement  or 
covenant  on  his  'part  to  keep  up  the  flow  of  water  in  the 
canal  by  pumping  water  into  it  from  wells  or  other  sources,  in 
the  event  that  the  water  ceased  to  arise  and  flow  naturally 
from  the  wells  into  the  canal.  The  plaintiff  herein,  as  suc- 
cessor to  Gage,  as  I  understand  its  position,  although  it  is  not 
very  clearly  stated  in  its  briefs,  claims  that  the  only  water 
which  was  the  subject  of  the  grant  was  water  naturally  aris- 
ing and  flowing  from  the  wells,  springs,  and  other  sources; 
that  there  was  no  grant  of  any  water  other  than  that  which 
came  to  the  surface  in  this  way ;  that  plaintiff  never  has  been 
and  is  not  now  under  any  obligation  to  obtain  water  from  the 
wells  or  elsewhere  by  means  of  pumps  and  conduct  such  water 
into  the  danal  to  satisfy  the  grant;  that  when  the  water  per- 
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manently  ceased  to  flow  from  the  wells  the  right  which  was 
the  subject  of  the  grant  became  extinguished  and  that  when 
plaintiflf  obtained  other  water  by  means  of  pumps  or  other- 
wise, either  from  the  wells  or  elsewhere,  it  did  that  which  it 
was  not  bound  to  doj  that  it  is  under  no  obligation  to  con- 
tinue to  pump  that  water  and  deliver  it  to  the  Water  Com- 
pany, and,  consequently,  that  the  Water  Company  Jtias  no 
right  to  take  from  the  .canal  any  part  of  the  water  flowing 
therein  so  obtained  by  pumjw.  The  main  question  thus  pre- 
sented for  decision  is  whether  or  not,  by  reason  of  the  lan- 
guage of  the  grants  or  otherwise,  the  plaintiff,  as  successor  of 
Gage,  is  bound  to  maintain  the  supply  of  water  in  the  canal 
necessary,  to  fulfill  the  grants,  even  if  it  is  obliged  to  resort  to 
pumps,  or  to  obtain  the  water  from  some  other  source,  in 
order  to  do  so. 

I  am  unable  to  find  in  the  language  of  the  grants  anything 
which  imposes  this  obligation  upon  Gage  and  his  successors 
in  interest.  Apparently,  the  grant  was  of  water  naturally 
flowing,  and  there  is  nothing  to  indicate  that  the  maintenance 
of  the  supply  by  means  of  pumps  or  other  artificial  construc- 
tions was  intended  or  contemplated  by  the  parties.  If  there 
was  no  other  evidence  of  the  right  to  insist  that  the  plaintiffs 
should  produce  the  water  by  pumps  than  these  grants,  I 
should  be  inclined  to  hold  that  the  judgment  was  erroneous. 

It  appears,  however,  that  when  the  water  ceased  to  flow  in 
the  year  1900,  the  country  had  reached  such  a  state  of  develop- 
ment that  the  continuance  of  the  supply  was  necessary  in 
order  to  prevent  disaster.  In  this  emergency  the  Riverside 
Trust  Company,  the  immediate  predecessor  of  the  plaintiff, 
proceeded  to  install  pumps  and  maintain  the  supply  of  water 
in  the  canal  by  pumping  the  required  amount  from  the  wells 
from  which  the  water  previously  had  flowed  naturally.  This 
water  it  delivered,  as  before,  to  the  parties  holding  rights 
under  the  Gage  grants.  This  immediately  gave  rise  to  the 
question  whether  the  parties  holding  these  rights  were  obliged 
to  contribute  to  the  additional  expense  of  obtaining  the  water 
caused  by  the  necessity  of  pumping.  The  water  users  claimed 
that  the  Trust  Company  was  bound  to  maintain  the  supply, 
while  the  Trust  Company  claimed  to  the  contrary  and  pre- 
sented bills  to  the  users,  for  the  due  proportion  of  each,  of 
the  expenses  of  installing  and  operating  the  pumps.  The 
East  Riverside  Canal  Company  refused  to  pay  these  bills,  and 
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thereupon  the  Trust  Company  began  an  action  against  it  in 
the  United  States  district  court  for  the  southern  district  of 
California  to  recover  the  ratable  share  of  such  expenses  which 
it  had  charged  to  said  Canal  Company,  basing  its  action  upon 
the  theory  that  it  was  under  no  obligation  to  pump  the  water 
and  that  all  the  parties  interested  were  bound  to  contribute 
to  the  expense  thereof.  In  that  action  the  court  decided  that 
the  intervention  of  unusual  droughts  and  the  cessation  of  the 
natural  flow  of  the  water  did  not  relieve  the  plaintiff  from  its 
obligation  to  supply  the  water  which  was  to  be  furnished 
under  the  terms  of  the  original  grants,  and  that  said  grants 
''import  that  upon  Gage  rested  the  burden  of  producing  the 
water  and  causing  the  same  to  flow  upon  the  surface,  thence 
to  be  turned  into  the  canal  and  delivered  continuously  and 
permanently."  (Riverside  Trust  Co,  v.  East  Riverside  Water 
Co,,  173  Fed.  244,  [97  C.  C.  A.  410].)  Judgment  was  given 
accordingly  in  favor  of  the  defendant.  This  judgment  was 
introduced  in  evidence  to  support  the  claims  of  the  defendant 
in  this  action.  It  was  clearly  an  adjudication  to  the  effect 
that  the  Trust  Company,  as  successor  to  Gage,  was  obliged  to 
maintain  enough  water  in  the  canal  to  satisfy  the  grants,  at 
least  if  there  was  enough  in  the  land  comprising  the  source, 
and  that  the  Water  Company  was  entitled  to  receive  the  same 
without  contributing  anything  to  the  expenses  of  maintaining 
and  operating  the  pumps. 

This  adjudication  is  binding  upon  the  said  Trust  Company 
and  upon  its  successors  in  interest,  including  the  plaintiff, 
so  far  as  it  decided  the  true  meaning  and  effect  of  all  the 
grants  under  which  the  defendant  holds  ite  water  rights  in 
the  canal.  A  judgment  of  a  court  having  jurisdiction  of  the 
parties  "operates  as  an  estoppel  to  preclude  the  'parties  or 
privies  from  contending  to  the  contrary  of  that  point  or  mat- 
ter of  fact,  which,  having  been  once  distinctly  put  in  issue  by 
them,  has  been,  on  such  issue  joined,  solemnly  found  against 
them.'  "  (Koehler  v.  Holt  Mfg.  Co,,  146  Cal.  337,  [80  Pac. 
74] ;  Cromwell  v.  County  of  Sacramento,  94  U.  S.  353,  [24 
L.  Ed.  195,  see,  also,  Hose's  U.  S.  Notes] ;  Wiese  v.  San  Fran- 
cisco Musical  8oc„  82  Cal.  645,  [7  L.  E.  A.  577,  23  Pac.  212]  ; 
Freeman  v.  Barnum,  131  Cal.  389,  [82  Am.  St.  Rep.  355,  63 
Pac.  691].)  In  the  case  between  the  Trust  Company  and  the 
Water  Company  in  the  federal  court,  the  point  that  the  Canal 
Company  was  bound  to  supply  enough  water  to  satisfy  the 
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grants,  free  of  charge  for  pumping  the  same,  was  distinctly 
put  in  issue  and  was  adjudged  in  favor  of  the  Water  Com-. 
pany.  The  plaintiflf  as  successor  of  the  Trust  Company  is 
therefore  estopped  from  ever  contending  that  it  is  not  obliged 
by  the  grant  to  continue  to  furnish  to  the  successors  of  the 
original  grantees  the  water  which  it  has  caused  to  flow  in 
the  canal  by  pumping  the  same  to  the  surface.  The  findings 
in  the  cai^e  state  the  ultimate  fact  that  the  defendant  is  en- 
titled to  take  the  water  in  controversy  from  the  canal  and  to 
have  the  same  produced  at  the  surface  by  whatever  means  may 
be  adopted  by  the  person  charged  with  the  duty  of  operating 
the  canal,  free  from  any  charge  for  the  expenses  of  main- 
taining or  operating  pumping  plants  or  other  appliances  for 
bringing  said  water  to  the  surface  of  the  land  comprising  said 
water  sources.  This  finding  is  supported  by  the  judgment 
given  in  evidence,  and  it  is  sufficient  to  sustain  the  judgment 
denying  the  injunction. 


[L.  A.  No.  4741.    Itepartmeiit  Two.— April  11,  1919.] 

ROBERT  P.  CAMPBELL,  Administrator,  etc.,  Respondent, 
V.  CHARLES  J.  GENSHLEA,  Administrator,  etc., 
Appellant. 

[1]  Niw  Tbiai/— Heamno  of  Motion — Judge. — There  is  no  statute  or 
decision  which  gives  to  a  litigant  the  right  to  have  his  motion  for  a 
new  trial  heard  by  the  judge  who  tried  the  case,  the  motion  not 
being  heard  by  the  judge  merely  as  an  individual,  but  by  the  court. 

[2]  Action  foe  Cancellation  of  Deed— Fraud— Pleading — State- 
ment OF  Facts. — In  setting  forth  a  cause  of  action  for  the  can- 
cellation of  a  deed  because  of  menace,  fraud,  and  the  like  exercised 
upon  the  grantor,  the  facts  relied  upon  should  be  stated. 

[3]  Id. — ^Undue  Influsnoe — Sufficiency  of  Complaint— Absence  of 
Speciai.  Demurrer. — In  an  action  to  cancel  certain  deeds  on  the 
ground  of  undue  influence,  an  objection  to  the  sufficiency  of  the 
complaint  for  failure  to  allege  that  the  deeds  were  procured  solely 
by  reason  of  the  stated  acts  or  conduct  of  the  grantee  is  without 
basis,  in  the  absence  of  a  special  demurrer,  and  in  view  of  the 
averment  that  the  deeds  were  only  made  because  of  such  undue 
influence. 

[4]  Plkadino — General  Demurrer — ^Part  of  Cause  of  Action. — ^A 
general  demurrer  win  not  go  to  a  part  of  a  cause  of  action. 
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[6]  Action  foe  Cancellation  op  Deeds — Fraud — General  Allega- 
tion— Trial  Without  Objection — Eptect  op. — Where  the  plead- 
ings allege  fraud  in  general  terms  and  the  x^arties  go  to  trial  without 
special  objection  to  the  allegation  of  facte  and  circumstances  con- 
stituting the  fraud,  such  infirmity  of  thd  complaint  maj  not  be 
successf  ullj  urged  on  appeal. 

[6]  Id. — Statute  of  Limitations. — An  action  to  cancel  certain  deeds 
on  the  ground  of  undue  influence  and  fraud  and  for  general 
relief  is  governed  bj  the  five-year  period  of  limitation  prescribed 
by  section  31S  of  the  Code  of  Civil  Procedure,  and  not  by  sub- 
division 4  of  section  338  of  such  code. 

[7]  lb. — ^Pleading — Amendment  of  Complaint  After  Decision  but 
PRiCtt  to  Entry  of  Judgment — Discretion  not  Abused. — In  such 
an  action,  it  is  not  an  abuse  of  discretion  to  permit  an  amendment 
to  the  complaint  after  the  announcement  of  the  decision  but  before 
the  entry  of  judgment  by  striking  out  the  words  "and  executed" 
wherever  they  appeared  in  the  second  count. 

[8]  Appeal  —  Errors  op  L«aw  —  Admission  of  Bvidencb  —  Reoord 
— Failure  to  Bhow  IIulings. — Alleged  errors  committed  during  the 
trial  in  admitting  evidence  cannot  be  reviewed  on  appeal,  vrhere 
the  record  fails  to  show  that  there  was  any  ruling  made  upon  the 
objection  to  such  evidence,  or  any  motion  is  made  to  strike  it  out. 

[9]  Cancellation  op  Deeds  —  Insanity  —  Undue  Influence  — 
Findings. — In  an  action  to  cancel  deeds  on  the  grounds  of  in- 
sanity and  undue  influence  set  up  in  separate  countiB  of  the  com- 
plaint, a  finding  against  insanity  does  not  necessitate  the  entry  of 
a  formal  judgment  against  plaintiff  based  thereon,  where  there  was 
a  finding  in  plaintiff's  favor  of  the  exercise  of  undue  infiuence. 
[10]  Judgment  —  Findings  —  Complaint  —  Several  Counts. — A  judg- 
ment entered  in  a  case  in  which  more  than  one  count  has  been  con- 
flidered  need  have  but  one  set  of  findings,  and  this  is  the  rule  even 
where  separate  causes  of  action  having  some  common  elements  are 
joined. 
[11]  Deed — Gift  from  Mother  to  Daughter  —  Presumption  of  Confi- 
dential Relationship  —  Undue  Influence  —  Burden  of  Proof. — 
In  a  case  involving  a  purported  gift  inter  vivos,  based  upon  an  al- 
leged consideration  of  love  and  affection,  where  the  donee  is  a 
daughter  having  the  control  and  direction  of  the  aged  donor,  a 
strong  presumption  of  confidential  relation  arises  which  would  place 
upon  the  beneficiary  in  the  transaction  the  burden  of  showing  fair- 
ness in  dealing  and  full  understanding  on  the  part  of  the  person 
parting  with  the  property,  and  in  the  absence  of  such  showing*  the 
conveyance  is  presumed  to  have  been  obtained  by  undue  influence 
and  to  be  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Grant  Jackson,  Judjjre.     Affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Robt.  T.  Linney  and  Gordon  L.  Finley   for  Appellant 

Davis  &  Rush  for  Respondent 

MELVIN,  J. — ^Defendant  appeals  from  a  judgment  quiet- 
ing title  to  certain  real  property  in  Los  Angeles  and  San 
Diego  Counties,  and  settinjj  aside  two  purported  deeds  from 
Maggie  Rayner  as  grantor  to  her  daughter  Helen  May  Hubbs 
(afterward  Helen  May  Genshlea). 

In  the  first  count  of  the  complaint  it  is  alleged  in  substance 
that  on  the  23d  of  September,  1910,  Maggie  Rayner,  while 
insane,  made  a  pretended  transfer  of  the  properties,  and  in 
the  second  count  it  is  averred  that  on  the  date  above  set  forth 
the  two  purported  transfers  were  made  by  Maggie  Rayner, 
who  was  then  old,  sick,  infirm  and  mentally  unsound  and  in- 
competent to  a  degree  thAt  she  was  easily  influenced  and  that 
she  was  in  fact  influenced  unduly,  intimidated,  and  subjected 
to  duress  by  her  daughter  who  thus  obtained  the  execution 
of  the  instruments.  Upon  issue  joined,  the  cause  was  tried, 
Maggie  Rayner 's  estate  being  substituted  as  a  party  after  her 
death  during  the  trial.  The  judgment  was  given  under  the 
second  count  as  the  court  found  against  actual  insanity. 

It  appeared  at  the  trial  that  the  property  involved  was 
deeded  by  Bayard  Hubbs,  on  his  deathbed,  to  his  mother  Mrs. 
Maggie  Rayner.  The  daughter  at  that  time  lived  in  another 
part  of  the  state  and  she  and  her  mother  were  then  not  on 
good  terma  Shortly  after  her  son's  death  Mrs.  Rayner  be- 
came seriously  ill.  She  sent  for  her  daughter  and  made  deeds 
to  her  property  which  were  left  with  a  depositary  for  delivery 
after  her  death.  She  recovered  sufficiently  to  lose  fear  of 
speedy  death  and  took  the  deeds  from  the  person  having  their 
custody.  In  February,  1910,  mother  and  daughter  again 
quarreled  and  the  former  went  back  to  San  Diego  from  Los 
Angeles,  where  she  had  been  residing.  She  lived  with  the 
Williams  family  in  San  Diego  from  April,  1910,  to  the  latter 
part  of  September  of  that  year.  At  that  time  and  for  more 
than  a  year  theretofore,  as  the  court  found,  Mrs.  Rayner  had 
been  and  she  continued  to  be  **old,  sick,  infirm,  suffering  from 
senile  dementia,  mentally  unsound  and  incompetent  to  that 
degree  that  she  was  easily  influenced,  intimidated  and  coerced, 
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80  that  she  would  do  and  perform  acts  and  transactions  such 
as  she  would  not  have  done  but  for  such  influence,  intimida- 
tion, and  coercion,  and  that,  though  not  insane,  was,  by  reason 
of  such  old  age,  disease,  weakness  of  mind,  and  physical  and 
mental  infirmities,  unable  unassisted  to  properly  manage  and 
take  care  of  herself  or  her  property,  and  by  reason  thereof 
was  likely  to  be  deceived  and  imposed  upon  by  artful  and  de- 
signing persons/'  It  was  also  found  that  Helen  May  Hubbs, 
well  knowing  her  mother's  condition,  went  to  San  Diego 
shortly  before  September  23,  1910,  took  Mrs.  Rayner  to  live 
with  her  and  **  while  the  said  Maggie  Rayner  was  so  residing 
with  her,  she,  the  said  Helen  May  Hubbs,  imprisoned  and  re- 
strained said  Maggie  Rayner,  and  denied  her  communication 
with  her  friends  and  acquaintances,  and  drugged,  threatened, 
abused,  intimidated,  unduly  influenced  and  coerced  the  said 
Maggie  Rayner  to  such  a  degree  that  she  caused  and  procured 
the  said  Maggie  Rayner  to  sign  the  purported  deeds  or  trans- 
fers." It  was  further  found  that  the  deeds  were  without 
consideration  and  were  only  signed  by  reason  of  the  undue  in- 
fluence and  duress  to  which  the  mother  was  subjected  by  the 
daughter.  The  deeds  were  placed  by  Mrs.  Rayner  in  the 
custody  of  Mr.  Fishbum  (who  had  been  custodian  of  the 
earlier  writings),  with  instructions  to  keep  them  until  after 
the  grantor's  death  and  then  to  deliver  them  to  her  daughter. 
On  the  30th  of  September,  1910,  however,  she  and  her  daughter^ 
visited  Mr.  Fishbum,  who,  upon  request,  delivered  the  deeds 
to  Mrs.  Rayner.  It  was  found  that  Helen  May  Hubbs  ob- 
tained possession  of  the  purported  deeds  on  or  abotit  Decem- 
ber 6,  1910,  and  thereafter  caused  them  to  be  recorded,  one  in 
Los  Angeles,  February  17,  1911 ;  the  other  in  San  Diego  on 
March  28,  1911.  The  findings  recited  the  further  facts  that 
Helen  May  Hubbs  married  Mr.  Genshlea  after  the  signing 
of  the  purported  deeds;  that  on  the  12th  of  January,  1913, 
she  died  testate,  and  that  said  Genshlea  was  claiming  the  prop- 
erty as  her  administrator. 

Appellant  complains  that  he  was  deprived  of  substantial 
rights  because  the  motion  for  new  trial  was  heard  before  and 
decided  by  another  judge  than  the  one  who  had  presided  at 
the  trial  and  signed  the  judgment.  [1]  We  know  of  no 
statute  or  decision  which  gives  to  a  litigant  the  right  to  have 
his  motion  for  a  new  trial  heard  by  the  judge  who  tried  the 
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case.    The  motion  is  heard  not  by  the  judge  merely  as  an 
individual  but  by  the  court,     (Code  Civ.  Proe.,  sec.  660.) 

Appellant  insists  that  the  general  demurrer  to  the  complaint 
should  have  been  sustained.  Attack  is  made  chiefly  upon  the 
allegations  regarding  undue  influence,  fraud,  etc.  After 
averring  the  knowledge  on  the  part  of  the  daughter  of  her 
mother's  incompetent  condition,  the  second  count  (we  need 
not  consider  the  first,  as  plaintiff  did  not  prevail  thereunder) 
contains  allegations  that  Helen  May  Hubbs  went  to  San  Diego, 
took  Mrs.  Rayner  to  live  with  her,  and  while  her  mother  was 
so  redding  Mrs.  Hubbs  **  imprisoned  and  restrained  plaintiff, 
and  denied  her  communication  with  her  friends  and  ac- 
quaintances, and  while  so  restraining  plaintiff  she  drugged, 
threatened,  abused,  intimidated,  persuaded,  unduly  influenced 
and  coerced  plaintiff,  to  such  a  degree  that  she  caused  and 
procured  plaintiff  to  make  and  execute  the  purported  deeds 
or  transfers.'*  It  is  asserted  that  this  paragraph  of  the  com- 
plaint sets  forth  conclusions  merely  instead  of  facts,  and  that 
it  is  insufficient  because  of  failure  to  allege  that  the  deeds 
were  procured  solely  by  reason  of  the  stated  acts  or  conduct 
of  Helen  May  Hubbs,  appellant  citing  as  leading  cases  in 
support  of  his  argument  {Estate  of  Oharky,  57  Cal.  274,  and 
Ooodivin  v.  Goodwin,  59  Cal.  560.  [2]  It  is  true  that  in 
setting  forth  a  cause  of  action  for  the  cancellation  of  a  deed 
because  of  menace,  fraud,  and  the  like  exercised  upon  the 
grantor,  the  facts  relied  upon  should  be  stated,  but  as  to  this 
point  in  the  case  at  bar  appellant  depends  upon  his  general 
demurrer.  The  complaint  does  state  a  cause  of  action  to  quiet 
title  and  to  cancel  certain  deeds.  [3]  The  deficiencies  here 
asserted  to  exist  were  not  called  to  the  court's  attention  by  the 
general  demurrer.  [4]  A  general  demurrer  will  not  go  to  a 
part  of  a  cause  of  action  (Jensen  v.  Dorr,  159  Cal.  742,  [116 
Pac.  553] ;  Amestoy  v.  Electric  Rapid  Transit  Co.,  95  Cal.  311, 
[30  Pac.  550]),  and  the  cause  of  action  was  sufficiently 
stated  to  justify  the  overruling  of  the  general  demurrer.  The 
alleged  failure  to  allege  that  the  deeds  were  obtained  solely 
by  reason  of  ihe  conduct  of  Helen  May  Hubbs  is  without  basis, 
as  the  complaint  did  contain  the  averment  that  they  were 
only  made  because  of  her  undue  influence,  etc.  All  of  the 
objections  to  the  complaint  made  by  appellant  here  and  his 
entire  argimient  in  favor  of  reversal  of  the  judgment  because 
of  the  court's  refusal  to  sustain  the  demurrer  are  met  and 
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answered  by  Yordi  v.  Yordi,  6  Cal.  App.  20-31,  [91  Pac. 
348].  In  CoUins  v.  O'Laverty,  136  Cal.  31,  at  page  36,  [68 
Pae.  327,  329],  the  court,  answering  objections  similar  to 
those  raised  by  appellant  in  this  case,  used  the  following 
language:  ** There  is  in  the  complaint  no  direct  allegation 
that  the  deed  was  obtained  by  fraud  or  undue  influence ;  but 
it  is  alleged — in  addition  to  the  facts  showing  the  condition 
of  the  deceased,  and  the  circumstances  of  the  transaction — 
that  the  defendants,  *  fraudulently  taking  advantage  of  the 
incapacity,  illness,  and  weakness  of  mind  of  the  said  Julia 
Collins,  procured  her  to  sign  a  pretended  deed,  purporting 
to  convey,'  etc.,  which  is  substantially  an  allegation  of  the 
procurement  of  the  deed  by  undue  influence,  and,  in  the  ab- 
sence of  special  objection  by  demurrer,  suflScient."  (See, 
also,  Trubody  v.  Trubody,  137  Cal.  172,  [69  Pac.  968].) 

Appellant's  objections  to  the  complaint  becaus/e  of  the  lack 
of  direct  allegations  of  fraud,  etc.,  are  also  untenable,  in 
view  of  the  fact  that  no  special  demurrer  was  interposed. 
(Spreckels  v.  OorrUl,  152  Cal.  38a-387,  [92  Pac.  1011].)  [6] 
Where,  as  in  this  case,  the  pleadings  allege  fraud  in  general 
terms  and  the  parties  go  to  trial  without  special  objection  to 
the  allegation  of  facts  and  circumstances  constituting  the 
fraud,  such  infirmity  of  the  complaint  may  not  be  success- 
fully urged  on  appeal.  {Sukeforth  v.  Lord,  87  Cal.  399-403, 
[25  Pac.  497].) 

[6]  Nor  was  the  second  count  of  the  complaint  barred 
by  subdivision  4  of  section  338  of  the  Code  of  Civil  Pro- 
cedure. Indeed,  in  raising  the  question  of  the  bar  of  the 
statute,  appellant's  counsel  franldy  concede  that  Murphy 
V.  CrovAey,  140  Cal.  141,  [73  Pac.  820],  seems  to  be  an  au- 
thority against  their  contention,  but  they  question  the  sound- 
ness of  that  decision  and  assert  a  difference  between  that 
case  and  this,  depending!  upon  the  fact  that  in  Murphy 
V.  Crowley  plaintiff  prayed  for  possession,  while  in  the  case 
at  bar  the  administrator  prays  only  that  the  deeds  **  be  de- 
clared null  and  void,"  etc.  General  relief  is  asked  in  addi- 
tion to  the  prayer  that  **  plaintiff  be  decreed  to  be  the  owner 
of  all  of  said  property  above  described,  free  of  any  daim, 
right,  title  or  interest  of  said  administrator,  of  the  estate  of 
said  Helen  May  Hubbs  Genshlea,  deceased,  or  of  anyone 
claiming  thereunder."  The  jud.Jxmont  declared  that  plaintiff 
is  entitled  to  possession  of  the  land.    The  prayer  in  this  case 
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is  very  similar  to  that  considered  in  Page  v.  Garver,  146  Cal. 
577,  [80  Pac.  860],  and  in  that  case  it  was  held  that  the  rule 
declared  in  Murphy  v.  Crowley,  supra,  was  applicable,  and 
that  the  five-year  period  of  limitation  prescribed  by  section 
318  of  the  Code  of  Civil  Procedure,  was  the  time  within  which 
the  action  might  be  commenced.  (See,  also,  Scholle  v.  Fin- 
neU,  166  Cal.  546,  [137  Pac.  241] ;  Cox  v.  Schnerr,  172  Cal. 
371,  [156  Pac.  509] ;  People  v.  Kings  County  Development 
Co.,  177  Cal.  529,  [171  Pac.  102].) 

The  court  permitted  an  amendment  some  time  after  an- 
nouncing the  decision  but  before  the  entry  of  judgment.  This 
consisted  in  striking  out  the  words  '*and  executed"  wherever 
they  appeared  in  the  second  count.  It  appears  that  during 
the  trial  it  was  suggested  that  the  words  **made  and  exe- 
cuted" did  not  merely  refer  to  the  writing  and  formal  sub- 
scription of  the  deeds  described,  but  that  the  word  **  execu- 
tion" included  delivery,  the  court  and  counsel  calling  attention 
of  respondent's  counsel  to  the  definition  as  expressed  by 
section  1933  of  the  Code  of  Civil  Procedure,  and  expounded 
in  WilHams  v.  Kidd,  170  Cal.  631,  [Ann.  Cas.  1916E,  703, 
159  Pac.  1],  Nothing  was  done,  however,  at  that  time  to 
change  the  pleading  to  conform  to  the  theory  of  plaintiff 
that  there  had  been  no  effective  deliveries  of  the  instruments. 
After  the  court  allowed  the  described  amendment,  defendant 
was  formally  heard  upon  a  motion  to  strike  out  the  amend- 
ment, and  the  motion  was  denied.  [7]  We  cannot  say  that 
the  court  committed  error  by  thus  allowing  the  amending  of 
the  pleading.  Such  a  course  is,  in  view  of  the  wide  discretion 
given  to  courts  in  permitting  amendments  after  decision, 
usually  upheld.  As  was  declared  with  reference  to  amend- 
ment of  pleadings  in  the  opinion  in  Lee  v.  Murphy,  119  Cal. 
364^367,  [51  Pac.  549,  550]  :  **I  find  no  limitation  as  to  the 
time  before  judgment  entered  when  the  power  of  the  court 
ceases,  and  even  after  judgment  it  may  be  exercised  for  the 
relief  of  a  party  where  the  judgment  results  from  mistake, 
inadvertence,  surprise,  or  excusable  neglect." 

Appellant  complains  of  the  delay  of  several  months  between 
the  decision  and  the  signing  of  findings  of  fact  and  conclu- 
sions of  law,  but  does  not  show  any  injury  caused  thereby. 
The  only  effect  of  this  delay  was  to  leave  defendant  in  pos- 
session of  land  to  which  he  was  not  entitled. 
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Serious  error  is  charged  as  committed  by  the  admission  of 
testimony  derogatory  of  the  character  and  conduct  of  Mrs. 
Genshlea.  *  *  Such  testimony, ' '  say  counsel,  *  *  is  of  two  classes : 
What  the  witness  heard  Mrs.  Rayner  say  about  her  daughter 
and  what  the  witness  pei'sonally  knew."  In  this  behalf  they 
specify  certain  parts  of  the  testimony  of  seven  witnesses^  but 
as  only  two  objections  were  made  to  offered  testimony  of 
this  sort  we  may  only  consider  the  record  relating  to  them. 

The  first  question  to  which  formal  objection  was  made  was 
as  follows:  **Did  your  aunt  ever  complain  to  you,  or  speak 
to  you,  of  May's  personal  habits,  as  to  drinking  or  spending 
money,  or  trying  to  get  her  property,  or  anything  of  the 
sort?*'  The  objection  was  that  the  question  was  incompetent, 
irrelevant,  and  immaterial,  because  the  daughter's  character 
and  personal  habits  were  not  in  issue.  There  is  no  record  of 
any  ruling  upon  this  question,  but  the  answer  appears.  It 
involves  charges  of  immorality  and  drunkenness  made  by 
Mrs.  Rayner  against  her  daughter,  as  well  as  a  statement 
that  said  daughter  and  another  had  administered  to  her 
powders  which  the  mother  did  not  want  to  take  and  had 
forced  her  to  sign  checks  and  papers.  There  was  no  motion 
to  strike  the  answer  out.  [8]  We  may  not  act  upon  this 
alleged  error,  for  the  reason  that  there  seems  to  have  been  no 
ruling  upon  the  objection,  and  while  the  caption  ** defendant's 
exception  No.  1"  precedes  the  question  as  reported  in  the 
transcript,  we  may  not  presume  that  there  was  any  ruling 
made  after  the  question  was  propounded  and  objection  was 
made.  The  following  language  of  the  court  in  Smith 
V.  Smith,  163  Cal.  630,  631,  [126  Pac.  475],  is,  therefore,  ap- 
propriate  as  applied  to  the  condition  of  the  record  here: 
''Plaintiff's  bill  of  exceptions  fails  to  indicate  any  ruling  of 
the  court  or  any  exception  registered  on  her  behalf.  We  can- 
not therefore  pass  upon  any  alleged  errors  of  law  committed 
at  the  trial."  The  other  question  falling  under  the  objec- 
tion of  appellant  was  of  the  same  general  nature  as  the  one 
just  discussed.  There  is  no  ruling  shown  by  the  record,  and 
for  the  reasons  above  set  forth  we  must  hold  that  the  judg- 
ment may  not  be  reversed  because  the  two  interrogatories 
were  propounded  and  answered.  Where  no  ruling  upon  an 
objection  is  shown,  the  inference  arises  that  it  was  withdrawn. 

There  was  no  error  in  refusing  to  admit  on  the  cross-e^^am- 
ination  of  witness  Robert  Campbell^  appearing  for  the  plain- 
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tiff,  a  letter  written  by  his  brother  Bayard  Campbell  to  their 
mother,  even  though  the  writing  may  have  contained  some 
alleged  statements  of  witness  which  were  at  variance  with  his 
testimony.  He  was  not  shown  to  be  responsible  for  the  epistle 
in  any  way.  Its  admission  in  evidence  would  have  been  the 
most  flagrant  hearsay.  We  are  surprised  both  at  the  offer 
of  such  evidence  in  the  lower  court  and  the  contention  here 
that  it  was  improperly  excluded. 

[9]-  The  appellant  asserts  that  the  pleadings  and  findings 
do  not  support  the  conclusions  of  law  or  the  judgment.  The 
complaint  is  one  to  quiet  title  and  to  cancel  deeds.  Its  sufS- 
ciency  has  been  previously  considered  and  declared  in  this 
opinion.  All  of  the  averments  in  the  complaint  were  met  by 
denials  in  the  answer  and  the  judgment  gives  the  relief  de- 
manded by  plaintiff.  We  are  of  the  opinion  that  the  plead- 
ings do  support  the  judgment.  We  are  also  convinced  that 
the  findings  support  the  judgment.  It  is  true  that  there 
was  a  finding  against  the  insanity  of  Mrs.  Rayner  as  alleged 
in  the  first  count,  but  that  did  not  necessitate  the  entry  of  a 
formal  judgment  against  plaintiff  based  thereon.  [10]  A 
judgment  entered  in  a  case  in  which  more  than  one  count  has 
been  considered  need  have  but  one  set  of  findings.  This  is 
the  rule  even  where  separate  causes  of  action  having  some 
common  elements  are  joined.  {Anderson  v.  Blean,  19  Cal. 
App.  581,  [126  Pac.  859].)  The  findings  cover  all  the  issues. 
They  recite  the  judgment  of  May  9,  1912,  that  Mrs.  Rayner 
was  incompetent;  Mrs.  Hubbs'  appointment  as  her  guardian; 
their  residence  in  Los  Angeles  to  the  date  of  the  guardian's 
death,  January  12,  1913;  Mrs.  Rayner  *s  residence  until  her 
death  with  defendant;  the  appointment  of  A.  F.  McDonald  as 
guardian  ad  litem  of  Mrs.  Rayner;  the  latter 's  death  on  Au- 
gust 17,  1914;  the  subsequent  prosecution  of  the  cause  by  the 
administrator  of  her  estate ;  the  ownership  by  her  of  the  prop- 
erty involved  at  and  for  many  years  prior  to  Mrs.  Rayner 's 
death ;  the  signing  and  formal  acknowledgment  of  the  deeds  on 
September  23, 1910 ;  their  deposit  with  Mr.  Fishbum,  and  their 
withdrawal  thereafter  by  her  at  a  time  when  her  daughter 
accompanied  her  to  Mr.  Fishbum 's  place  of  business.  These 
are  f oUowed  by  the  findings  that  for  more  than  one  year  prior 
to  the  signing  of  the  deeds  and  always  thereafter  Mrs.  Ray- 
ner had  been  sick,  infirm,  etc.,  as  set  forth  in  the  finding 
quoted  above  in  this  opinion]  that  Mrs.  Hubbs  had  como 
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to  San  Diego,  knowing  her  mother's  weak  condition,  and  had 
used  the  coercive  measures  described  in  a  finding  heretofore 
quoted  herein;  that  the  deeds  were  only  signed  because  of 
the  undue  influence,  duress,  etc.,  as  previously  set  forth ;  that 
they  should,  therefore,  be  set  aside,  and  that  Mrs.  Hubbs  ob- 
tained possession  of  the  deeds  in  December,  1910,  and  caused 
their  recordation.  The  other  findings  relate  to  Mrs.  Hubbs' 
marriage  to  Mr.  Genshlea,  and  other  formal  matters  not 
necessary  to  be  set  forth  here.  That  such  findings  support 
the  judgment  there  can  be  no  doubt.  The  finding  that  Mrs. 
Eayner  was  and  her  estate  is  the  owner  and  entitled  to  the 
possession  of  the  property  is  a  finding  of  ultimate  fact  which 
supports  the  judgment  of  ownership.  (Estate  of  Hill,  167 
Cal.  5i9-63,  [138  Pac.  690].)  The  findings  regarding  the 
menace,  fraud,  etc.,  of  the  daughter  are  also  findings  of 
ultimate  fact,  and,  as  we  have  indicated  in  the  discussion  of 
the  pleadings,  sufficient  to  support  the  judgment. 

Finally,  the  appellant  insists  that  the  vital  findings  are 
not  sustained  by  the  evidence.  It  would  subserve  no  good 
purpose  to  review  in  detail  the  conflicting  testimony  regarding 
the  competency  or  capacity  of  Mrs.  Rayner.  Her  physician 
described  her  condition  at  the  time  the  deeds  were  signed  as 
feeble,  and  expressed  the  opinion  that  thereafter  she  was 
incompetent,  and  many  others,  who  had  ample  opportunities 
to  know  the  facts,  told  of  the  aged  woman's  physical  and  men- 
tal feebleness  and  her  susceptibility  to  influence.  She  was 
suffering  from  paralysis  and  senility,  as  one  of  the  physiciails 
testified.  Such  evidence  fully  supported  the  finding  that  she 
was  incompetent  and  easily  influenced. 

The  finding  of  undue  influence  is  supported  by  the  evidence. 
It  appears  that  when  she  was  in  better  mental  condition  than 
that  under  which  she  labored  later,  Mrs.  Rayner,  in  1908  made 
deeds  to  the  property  in  favor  of  her  daughter,  but  that 
these  were  not  intended  for  delivery  during  her  life.  Her 
conduct  in  1910  with  reference  to  the  deeds  here  involved 
would  indicate  a  like  purpose,  and  when  she  took  the  docu- 
ments from  Mr.  Fishbum's  custody  she  did  not  declare  a  pur- 
pose to  deliver  them,  but  said  she  wanted  them  because  she 
was  going  away.  After  she  came  under  the  influence  of  her 
daughter  the  evidence  shows  that  she  turned  against  friends 
and  became  suspicious  of  them;  that  she  left  the  climate  of 
San  Diego,  which  she  loved;  that  she  abandoned  cherished 


Digitized  by  VjOOQ IC 


April,  1919.]  Campbell  v.  Genshlba.  223 

plans  for  visiting,  at  her  daughter's  suggestion,  and  that  she 
was  not  allowed  to  talk  with  friends  and  relatives  except  in 
her  daughter's  presence.  By  her  daughter  this  old  woman 
was  taken  from  the  friends  she  cherished,  from  the  property 
which  her  son  had  given  her,  and  from  the  grave  of  that  son. 
Dying,  the  daughter  left  a  will  by  which  this  property  was  to 
go  .to  strangers. 

There  was  evidence  which  tended  to  support,  and  if  be- 
lieved did  support,  the  finding  that  there  was  no  delivery 
of  the  deeds.  True,  the  recordation  raised  a  presumption  of 
delivery,  but  there  was  evidence  that  long  after  that  time  Mrs. 
Bayner  continued  to  receive  the  rent  from  her  agent  in  Los 
Angeles.  Not  until  April,  1911,  did  Mrs.  Hubbs  demand  that 
checks  and  mail  should  be  sent  to  her.  The  daughter  wrote 
and  tile  mother  signed  a  letter  in  October,  1910,  directing  the 
agent  to  **send  all  money  you  collect  to  Mrs.  'Rayner  at  this 
address.  *'  In  the  latter  part  of  1910  Mrs.  Hubbs  took  her 
mother  to  the  home  of  Mrs.  Lohse  in  Alameda.  At  first, 
according  to  the  testimony  of  Mrs.  Lohse,  Mrs.  Hubbs  said 
her  name  was  Higgins.  She  directed  that  no  one  should  see 
the  mother,  and  when  absent  for  a  number  of  hours  she  kept 
the  old  lady  locked  in  their  apartments.  She  also  told  Mrs. 
Lohse  that  her  mother  was  **not  all  there  in  the  head,*'  but 
that  she  was  harmless.  The  date  when  possession  of  the  deeds 
was  obtained  was  found  by  the  court  evidently  upon  the  tes- 
timony of  this  witness,  who  said,  among  other  things,  after 
fixing  the  date  of  a  notary's  call,  at  about  December  6,  1910, 
**I  had  a  conversation  with  Helen  Hubbs  the  day  after  the 
notary  was  there.  She  came  downstairs  and  showed  me  some 
papers,  which  she  took  out  of  her  stocking  and  said  to  me 
at  the  time  'Now  I  am  on  velvet  and  I  am  not  a  bit  afraid.' 
.  .  .  She  spoke  to  me  of  property  that  belonged  to  her  mother 
in  Los  Angeles  and  San  Diego.  Mrs.  Hubbs  had  no  property 
when  she  first  came  but  said  she  was  expecting  or  waiting 
for  some  property.  She  said  she  was  putting  a  deal  through, 
she  didn't  say  what  deal  it  was,  and  if  she  could  work  it  the 
way  she  wanted  to  she  would  be  pretty  well  to  do.  .  .  .  She 
showed  me  the  papers  and  I  recall  what  some  of  them  were. 
I  couldn't  recall  aU  of  them.  One  was  for  a  deed  pf  love 
and  affection  for  the  Westlake  property,  and  the  mention 
of  some  property  in  San  Diego  I  can't  tell  just  exactly  wliat 
it  was,  and  there  was  some  other  property  that  she  had  the 


Digitized  by  VjOOQ IC 


224  Campbell  v.  Gbnshlea.  [180  CaL 

deed  to  that  I  casually  looked  over  but  I  couldn't  tell  yon 
what  they  were.  I  happened  to  recall  that  the  consideration 
mentioned  in  the  deed  of  this  property  was  love  and  aflfection 
because  it  was  typewritten  in  there  as  far  as  I  can  remember." 
Without  further  lengthening  the  recital  of  testimony,  it  is 
enough  to  say  that  the  finding  of  undue  influence  and  coercion, 
as  well  as  that  of  nondelivery,  are  justified  and  upheld. 

[11]  It  is  to  be  remembered  that  in  a  case  involving  a  pur- 
ported gift  inter  vivos,  based  upon  an  alleged  consideration  of 
love  and  affection,  where  the  donee  is  a  daughter  having  the 
control  and  direction  of  the  aged  donor,  a  strong  presumption 
of  confidential  relation  arises  which  would  place  upon  the 
beneficiary  in  the  transaction  the  burden  of  showing  fairness 
in  dealing  and  full  understanding  on  the  part  of  the  person 
parting  with  the  property.  (Nobles  v.  Button,  7  Cal.  App. 
14,  [93  Pac.  289].)  In  the  absence  of  such  showing,  the  con- 
veyance is  presumed  to  have  been  obtained  by  undue  influence 
and  to  be  void.  {Piercy  v.  Piercy,  18  Cal.  App.  751,  [124 
Pac.  561] ;  Odell  v.  Moss,  130  Cal.  352,  [62  Pac.  555] ;  Ross 
V.  ConwoAf,  92  Cal.  63?,  [28  Pac.  785].)  Applying  these  pre- 
sumptions  to  the  facts  of  this  case,  as  disclosed  by  the  record, 
we  must  conclude  that  the  finding  of  undue  influence  in  the 
production  of  the  deeds,  as  well  as  that  of  nondelivery,  were 
fully  sustained,  and  in  relation  to  the  latter  finding  it  should 
be  remembered  that  before  Mrs.  Hubbs  obtained  manual  cus- 
tody of  the  deeds  (as  shown  by  the  record)  she  herself  had 
announced  her  mother's  feeble  mental  condition.  One  so 
afflicted  and  so  situated  as  was  Mrs.  Rayner  could  not  make  a 
valid  delivery  of  a  deed.  The  judgment  would,  of  course, 
be  supported  upon  either  the  finding  of  duress,  etc.,  or  that  of 
nondelivery.  {American  National  Bank  v.  Donnellan,  170 
Cal.  9-15,  [Ann.  Cas.  1917C,  744,  148  Pac.  188].) 

No  other  assignments  of  error  require  analysis  or  discussion. 

The  judgment  is  aflBrmed. 

Wilbur,  J.,  and  Lennon,  J.,  concurred. 
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[L.  A.  No.  4681.    Department  One.-^April  15,  1919.] 

J.    H.    MALLETT,    Appellant,     v.    W.    J.    DOHERTY, 

Respondent. 

[1]  Salb  of  Standing  Timber  —  Removal  Within  Specipied  Time  — 
CONSTRUCTION  OF  INSTRUMENT. — A  written  instrument  providing 
that  the  first  party  thereto  for  a  money  consideration  grants  and 
sells  to  the  second  party  all  timber  suitable  for  sawmill  purposes 
standing  upon  certain  land,  together  with  the  free  use  and  occupa- 
tion of  the  premises  *for  the  purpose  of  such  removal,  and  further 
providing  that  the  second  party  'shall  have  six  years  within  which 
to  make  such  removal  and  an  extension  of  four  years  thereafter, 
if  the  first  party  does  not  sell  the  land,  and  in  the  event  the  land  is 
sold,  that  no  part  of  the  timber  shall  be  cut  or  used  in  the  manu- 
facture of  timber  during  said  four  years,  does  not  convey  absolute 
title  to  the  timber,  but  only  so  much  thereof  as  is  removed  within 
ttie  ten  years. 

[2]  Id. — Recordation  of  Instrument  —  Right  to  Remove  Timber  — 
Constructive  Notice  to  Purchaser  of  Land. — ^Where  such  an  in- 
strument is  recorded,  a  subsequent  purchaser  of  the  land  is  put 
upon  constructive  notice  of  the  provision  giving  the  holder  of  the 
instrument  the  right  to  remove  the  timber  within  the  specified 
period. 

[8]  Id. — Construction  of- Contracts. — Contracts  for  the  sale  of  stand- 
ing trees  to  be  removed  within  a  specified  time  have  generally  been 
construed  by  the  courts  as  sales  of  only  so  many  trees  as  the  vendee 
might  eut  and  remove  within  the  time  designated,  the  balance 
remaining  the  property  of  the  vendor. 

[4]  Id. — Prevention  of  Removal  by  Owner — Extension  of  Time. — 
Where  the  land  owner  prevents  the  holder  of  such  an  instrument 
from  exercising  his  right  of  removal,  the  period  of  interruption  is 
to  be  taken  into  account  and  the  term  extended  by  operation  of 
law  for  the  time  of  the  interruption* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial,  ililton  T. 
Parmer,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alfred  Siemon  and  W.  W.  Kaye  for  Appellant. 

Borton  &  Thiele  and  Anderson  &  Borton   for  Respondent 

0LXXXC»1.--15 


Digitized  by  VjOOQ IC 


226  Mallbtt  v.  Doheett.  [180  CaL 

LAWLOR,  J. — This  action  was  brought  by  the  plaintiff 
against  the  defendant  to  quiet  the  title  of  the  former  to  an 
undivided  one-half  interest  in  certain  standing  timber. 

On  October  5,  1905,  the  Kern  County  Lumber  Company,  a 
corporation,  being  the  owner  of  a  tract  of  land  on  Mount 
Breckenridge,  in  Kem  County,  executed  and  delivered  an 
instrument  in  writing  which  purported  to  convey  the  standing 
timber  on  the  said  land  to  the  plaintiff.  This  instrument 
was  duly  acknowledged  and  recorded. 

The  plaintiff,  on  October  27,  1905,  assigned  to  the  Madera 
Sugar  Pine  Company,  a  corporation,  the  Fresno  Plume  &  Ir- 
rigation Company,  a  corporation,  the  Sanger  Lumber  Com- 
pany, and  the  West  Side  Lumber  Company,  a  corporation,  an 
undivided  one-half  interest  in  the  said  timber. 

On  November  12,  1908,  the  Kem  County  Lumber  Company 
conveyed  to  the  defendant  the  land  upon  which  the  said  tim- 
ber stands.  This  deed  was  placed  in  escrow  with  the  Pro- 
ducer's Savings  Bank  in  Bakersfield  on  June  19,  1909,  with 
escrow  instructions  to  the  effect  that  the  deed  be  not  delivered 
until  the  balance  of  the  purchase  price,  which  included  a  sub- 
sisting mortgage  of  five  thousand  dollars  on  the  land,  was 
paid  by  the  defendant.  The  final  payment  was  made  and 
the  deed  delivered  on  May  22,  1912. 

In  his  complaint,  filed  on  December  6,  1912,  the  plaintiff 
alleged  that  he  was  the  absolute  owner  of  an  undivided  one- 
half  interest  in  the  timber,  with  a  right  to  the  free  use  of  the 
land  without  charge  for  the  purpose  of  removing  the  timber 
until  the  fifth  day  of  October,  1915.  It  was  further  alleged 
that  the  defendant  claims  the  ownership  of  the  land  and  the 
timber;  that  on  November  1,  1912,  the  defendant  evicted  the 
plaintiff  from  the  real  property,  and  ever  since  then  has  held 
possession  thereof  against  the  plaintiff.  The  plaintiff  prayed 
that  the  defendant  be  required  tQ  set  forth  his  right  to  the 
timber,  and  the  real  property ;  that  a  decree  be  entered  quiet- 
ing the  title  of  the  plaintiff  to  an  undivided  one-half  interest 
in  the  timber,  that  the  defendant  be  enjoined  from  claiming 
any  right,  title,  and  ownership  therein,  and  that  he  be  en- 
joined from  hindering  and  preventing  or  in  any  way  obstruct- 
ing the  plaintiff  in  the  free  use  and  occupation  of  the  land 
for  the  purpose  of  cutting  and  removing  the  timber. 


Digitized  by  VjOOQ IC 


April,  1919.]  Mallett  v.  Doheety.  227 

The  defendant  aiiswered  and  denied  that  the  plaintiff  was 
the  absolute  owner  of,  or  had  any  interest  in  the  timber  or 
any  right  to  the  use  of  the  land  for  the  removal  thereof.  He 
further  denied  that  the  plaintiff  had  ever  been  in  possession 
of  the  land  or  that  he  had  been  evicted  therefrom,  alleging 
that  he  himself  was  the  absolute  owner  of  both  the  land  and 
the  timber. 

The  defendant  pleaded  separately  section  318,  section  319, 
subdivision  1  of  section  337,  subdivision  2  of  section  338,  and 
subdivision  3  of  section  338  of  the  Code  of  Civil  Procedure 
as  a  bar  to  the  complaint  ''and  the  cause  of  action  attempted 
to  be  set  forth  therein. '* 

The  case  was  tried  by  the  court  without  a  jury.  Judgment 
was  entered  in  favor  of  the  defendant,  from  which  the  plain- 
tiff appeals.  The  plaintiff  also  appeals  from  an  order  deny- 
ing his  motion  for  a  new  trial,  and  the  case  comes  here  upon 
a  bill  of  exceptions  used  on  the  hearing  of  the  said  motion. 

The  instrument  referred  to  reads  as  follows:  **That  for  and 
in  consideration  of  the  sum  of  Three  Thousand  Dollars,  the 
said  party  of  the  first  part  does  hereby  grant,  bargain,  sell 
and  convey  to  the  party  of  the  second  part,  all  timber  suit- 
able for  sawmill  purposes,  and  standing  and  being  upon  the 
following  described  Real  Estate,  .  .  .  together  with  the  free 
use  and  occupation  of  said  premises  and  appurtenances,  with- 
out charge,  for  the  purpose  of  cutting,  hauling,  and  sawing 
said  timber. 

"And  it  is  further  understood  and  agreed  that  the  party  of 
the  second  part  shall  have  six  (6)  years  from  the  date  of  this 
agreement  to  remove  said  timber  and  an  extension  of  four 
years  thereafter,  if  the  party  of  the  first  part  shall  not  have 
sooner  disposed  of  said  land,  and  in  the  event  of  said  land 
being  sold,  it  shall  be  upon  the  express  condition  that  no  part 
of  the  timber  hereinbefore  mentioned  shall  be  cut  or  used  in 
the  manufacture  of  timber,  during  said  term  of  four  years.'' 

The  timber  had  not  been  removed  by  the  plaintiff  or  his  co- 
owners  within  the  six-year  period,  which  expired  on  October 
5, 1911,  nor  at  the  commencement  of  this  action,  on  December 
6,  1912. 

It  is  the  position  of  the  appellant  tfaat  the  instrument  con- 
veyed to  him  absolute  title  to  the  timber,  so  that  he  could 
remove  it  at  any  time,  even  after  the  expiration  of  ten  years, 
$nd  that  the  stipulation  for  the  removal  of  the  timber  was 
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merely  a  covenant  and  the  timber  remained  his  property  even 
though  it  was  not  removed  within  the  time  specified. 

As  we  understand  the  position  of  the  respondent,  it  is  that 
the  intention  of  the  parties  was  fully  expressed  in  the  con- 
tract, and  that  they  intended  *'that  the  right  to  remove  the 
timber  and  the  title  of  the  plaintiff  to  the  timber  should  ter- 
minate and  be  at  an  end  together/' 

On  the  question  of  the  plaintiff's  title  to  the  timber  and  the 
right  to  use  the  land  for  the  removal  of  the  timber,  the  court 
found,  **That  the  plaintiff  was  not  ...  at  the  time  of  filing 
complaint  herein  and  never  at  any  time  since  has  been  the 
owner,  either  absolute  or  otherwise,  of  an  undivided  one-half 
interest  ...  in  the  timber  .  .  .  That  the  plaintiff  did  not 
have  ...  at  the  time  of  filing  his  complaint  herein  and  has 
not  had  at  any  time  subsequent  thereto  the  free  use  and 
occupation  of  all  or  any  of  the  above  described  lands  without 
charge  or  otherwise.  .  .  .  until  the  5th  day  of  October,  1915, 
...  for  the  purpose  of  cutting,  sawing,  hauling  and  removing 
said  timber.  ..."  No  other  findings  were  made  by  the 
court. 

In  support  of  his  contention  that  the  instrument  conveyed 
to  him  absolute  title  to  the  timber,  the  appellant  relies  on  the 
companion  cases  of  Peterson  v.  Gibbs,  147  Cal.  1,  [109  Am. 
St.  Rep.  107,  81  Pac.  121],  and  Gibbs  v.  Petersoru,  163  Cal. 
759,  [127  Pac.  62].  We  are  of  the  opinion  that  these  cases 
are  not  determinative  of  this  case.  In  the  Peterson-Gibbs 
cases  the  instrument  involved  provided  not  merely  that  the 
vendees  of  the  timber  should  have  a  period  of  ten  years  within 
which  to  remove  it,  but  also  that  if  it  was  not  removed  within 
ten  years  the  vendees  should  thereafter  pay  a  yearly  rental  of 
two  hundred  dollars  for  the  privilege  of  removing  such  timber, 
and  it  was  agreed,  **that  all  the  privileges  granted  herein  are 
to  continue  until  such  timber  is  removed."  In  view  of  the 
provision  for  the  payment  of  rent  after  the  ten-year  period 
this  court  construed  the  instrument  as  an  absolute  conveyance 
without  condition.  This  obviously  is  correct,  for  the  pro- 
vision for  the  payment  of  rent  for  an  indefinite  period  after 
the  expiration  of  the  ten  years  in  case  the  timber  should  not 
be  removed  indicates  clearly  that  it  was  the  intention  of  the 
parties  that  the  vendees  should  have  the  ri^ht  to  remove  the 
timber  aflor  the  s|) 'cific'l  term.  Tlie  court  said:  **Tho  ques- 
tion in  each  case  is  us  to  what  is  the  contract  between  the 
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parties.**  The  doctrine  of  the  Peterson-Oibbs  cases  was  fol- 
lowed in  Caipusd  v.  Clark,  12  Cal.  App.  44,  [106  Pae.  436], 
and  in  Anderson  v.  PaOadine,  39  Cal.  App.  256,  [178  Pac 
553],  the  court  in  each  of  those  cases  construing  the  instru- 
ments as  giving  the  purchaser  of  the  timber  the  right  to 
remove  it  after  the  expiration  of  the  time  specified. 

[1]  The  instrument  herein  contains  no  lan^age  indicating 
that  the  appellant  was  to  have  more  than  ten  years  within 
which  to  remove  the  timber.  While  the  language  is  somewhat 
involved  the  instrument  is,  in  effect,  equivalent  to  one  convey- 
ing the  timber,  **the  same  to  be  removed  within  ten  years.'* 
This  finds  support  in  the  provision  **that  in  the  event  of 
said  land  being  sold,  it  shall  be  upon  the  express  condition 
that  no  part  of  the  timber  heri^inbefore  mentioned  shall  be 
cut  or  used  in  the  manufacture  of  timber,  during  said  term 
of  four  years."  It  is  conceded  that  this  restriction  was  in- 
tended to  apply  to  the  purchaser  of  the  land.  Since  it  is 
plain  that  the  appellant  was  entitled  to  an  aggregate  term 
of  ten  years,  and  this  action  was  brought  before  such  term 
had  expired,  it  will  not  be  necessary  to  consider  the  argu- 
ments of  respective  counsel  as  to  the  meaning  of  the  phrase, 
** shall  not  have  sooner  disposed  of  said  land,'*  including  the 
question  whether  it  was  ** disposed  of*  on  the  date  of  the 
execution  of  the  deed  or,  when  it  came  out  of  escrow.  [2] 
It  may  be  mentioned  that  the  Lumber  Company  failed  to  put 
the  "express  condition*'  in  the  deed  when  the  land  was  sold 
to  the  defendant,  but  this  in  no  way  affects  the  rights  of  the 
plaintiff  as  to  the  time  for  the  removal  of  the  timber,  since  the 
instrument  conveying  it  to  the  plaintiff  was  recorded,  and 
the  defendant  was,  therefore,  put  upon  constructive  notice 
of  the  provision. 

The  rule  of  construction  as  to  contracts  for  the  sale  of 
standing  trees  to  be  removed  within  a  specified  time  is  thus 
stetcd  in  28  Am.  &  Eng.  Ency.  of  Law,  p.  541:  [3]  **  Con- 
tracts for  the  sale  of  standing  trees  to  be  removed  within 
a  specified  time  have  generally  been  construed  by  the  courts 
as  sales  of  only  so  many  trees  as  the  vendee  might  cut  and 
remove  within  the  time  designated,  the  balance  remaining 
the  property  of  the  vendor.**  (See,  also,  25  Cyc.  1549;  17 
R.  C.  Ij.  1084,  and  55  L.  R.  A.  526.)  The  weight  of  authority 
is  in  accord  with  this  rule.  {McRae  v.  Stillwell,  111  Ga.  65, 
[55  L.  R.  A.  513,  36  S.  E.  604] ;  Baxter  dc  Co,  v.  Maitox,  106 


Digitized  by  VjOOQ IC 


230  Mallbtt  v.  Dohebtt.  [J80  CaL 

Ga.  344,  [32  S.  E.  94]  ;  Howard  v.  Lincoln,  13  Me.  122;  Web- 
her  V.  Proctor,  89  Me.  401,  [36  Atl.  631]  ;  Mclntyre  v.  Barnard, 
1  Sand.  Ch.  (N.  Y.)  52;  Patterson  v.  Graham,  164  Pa.  St.  234, 
[30  Atl.  247] ;  Golden  v.  Glock,  57  Wis.  118,  [46  Am.  Rep.  32, 
15  N.  W.  12] ;  SaltonstaU  v.  Little,  90  Pa.  St.  422,  [35  Am. 
Rep.  683] ;  Williams  v.  Flood,  63  Mich.  487,  [30  N.  W.  93].) 
It  is  to  be  noted  that  the  instruments  in  the  above  cases,  like 
the  one  at  bar,  employ  words  of  present  grant. 

The  question  of  a  forfeiture  arising  from  a  condition  sub- 
sequent has  been  argued  at  great  length  by  counsel.  But  the 
question  is  not  involved  in  this  case,  for  the  reason  that  it 
was  the  intention  of  the  parties  that  the  right  to  take  the 
timber  should  be  limited  to  ten  years.  The  legal  result  fol- 
lows that  the  vendee  would  be  entitled  to  only  so  much  of  the 
timber  as  he  might  remove  within  the  time,  the  balance  re- 
maining the  property  of  the  vendor.  As  stated,  however,  the 
ten-year  period  had  not  expired  when  the  complaint  was  filed. 
There  is  no  finding  on  the  issue  that  the  plaintiff  was  ejected 
from  the  property.  [4]  If  the  plaintiff  was  prevented  by 
the  defendant  from  going  on  the  land  and  cutting  the  timber, 
the  period  of  interruption  should  be  taken  into  account  and 
the  term  extended  by  operation  of  law  for  the  time  during 
which  the  plaintiff  was  so  prevented  from  exercising  his  right. 

The  judgment  is  reversed  and  a  new  trial  ordered  for  the 
purpose  of  determining  whether  the  appellant  has  any  time 
remaining  within  which  he  may  remove  the  timber  and  de- 
cree accordingly. 

Olney,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied.  , 

All  the  Justices  concurred. 
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[li.  A.  No.  4742.    Department  Two.— April  15,  1919.] 

CECEIL  L.  MARSH,  Respondent,  v.  C.  E.  LAPP,  Appellant. 

[1]  Appeal — Okdeb  Denting  Nbw  Teial  —  Dismissal. — An  appeal 
from  an  order  denying  a  new  trial  is  no  longer  allowed  by  statute, 
and  an  attempted  appeal  from  such  an  order  must  be  dismissed. 

[2]  Id. — Altdinatiye  Method — Printing  op  Bsoobd  in  Beobps. — ^An 
appeal  under  the  altematiire  method  deserves  no  consideration,  where 
the  appellant  does  not  print  in  his  briefs,  in  accordance  with  the 
statutory  provisions,  such  portions  of  the  record  as  he  wishes  to 
rely  upon. 

13]  Id. — Alleged  Ebeob  in  Oveebuling  op  Demurbert-^Waiveb. — Al- 
leged error  in  the  overruling  of  a  demurrer  to  a  complaint  on  the 
ground  of  uncertainty  cannot  be  availed  of  on  appeal,  where  an 
amended  ^mplaint  is  filed,  and  no  demurrer  thereto  interposed, 
dnee  only  the  pleadings  upon  which  the  issues  were  joined  may  be 
atta.eked  on  appeal 

[4]  Execution  —  Sale  op  Personal  Property  —  View  op  Pur- 
chasers—Waiver. — The  provision  of  section  694  of  the  Code  of 
Civil  Procedure  which  requires  that  in  the  case  of  an  execution  sale 
of  personal  property  capable  of  manual  delivery  the  property  must 
be  within  view  of  those  who  attend  the  sale,  is  intended  for  the 
protection  of  the  judgment  debtor,  and  he  may  waive  his  right 
thereunder  if  he  sees  fit  to  do  so,  and  the  removal  of  the  property 
by  the  debtor  after  notice  of  the  sale  amounts  to  such  a  waiver. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Pat  R.  Parker,  Judge  Presiding.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clyde  E.  Burr  and  Harold  G.  Ferguson  for  Appellant. 

O'Melveny,  Stevens  &  Millikin  and  Alex  Macdonald  for 
Respondent. 

LENNON,  J. — [1]  The  defendant  appeals  from  a  judg- 
ment in  plaintiff's  favor,  and  attempts  to  appeal  from  an  or- 
der denying  his  iflotion  for  a  new  trial.  The  appeal  from  such 
order,  being  no  longer  allowed  by  statute,  must  be  dismissed. 
(Code  Civ.  Proc,  sec.  963,  amended  1915,  [Stats.  1915,  p.  209J ; 
RegoU  v.  Stevenson,  179  Cal.  257,  [176  Pac.  158].)^ 
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[2]  The  appeal  is  under  the  alternative  method.  Since 
defendant  does  not  print  in  his  briefs,  in  accordance  with  the 
statutory  provisions,  such  portions  of  the  record  as  he  wishes 
to  rely  upon,  his  appeal  deserves  no  consideration.  (Code 
Civ.  Proc,  sec.  &53c ;  Frankfort  etc.  Ins,  Co.  v.  Cramer,  178 
Cal.  553,  [174'  Pac.  33].)  We  have,  however,  examined  the 
record  sufficiently  to  dispose  of  the  case  upon  its  merits. 

In  February,  1915,  the  defendant  was  in  possession  of  the 
Alta  Vista  Apartments,  in  Los  Angeles,  under  a  lease  from 
the  plaintiff,  secured  by  a  mortgage  on  defendant's  furniture. 
The  defendant  being  in  arrears  in  rent  in  the  sum  of  $3,619.42, 
and  demand  having  been  duly  made,  defendant  defaulted. 
On  February  23d,  in  accordance  with  the  terms  of  the  mort- 
gage, plaintiff  served  on  defendant  a  notice  of  sale  of  the 
furniture  to  satisfy  the  indebtedness,  to  be  held  March  3d, 
at  the  Alta  Vista  Apartments,  where  the  furniture  was. 
About  March  1st,  defendant  attempted  to  remove  the  furr 
niture  and  succeeded  in  removing  about  half  of  it,  which  he 
stored  in  a  warehouse.  Pursuant  to  the  notice,  the  sale  was 
held  at  the  apartment  house.  The  auctioneer  offered  all  the 
furniture  for  sale  and  the  plaintiff  purchased  it  The  present 
action,  in  claim  and  delivery,  was  brought  to  recover  the  fur- 
niture thus  purchased. 

[3]  But  two  points  are  made  on  the  appeal.  The  first  is 
that  defendant's  demurrer  to  the  amended  complaint  on  the 
ground  of  uncertainty  was  improperly  overruled.  But  the 
record  shows  that  the  plaintiff  filed,  by  leave  of  court,  a  sec- 
ond amended  complaint,  and  that  this  was  not  met  by  de- 
murrer, and  that  the  action  was  tried  upon  it.  The  last 
amended  complaint  superseded  the  first  amended  complaint 
and  the  original  complaint,  and  consequently  the  sufficiency 
of  the  latter  cannot  be  considered.  Only  the  pleadings  upon 
which  the  issues  were  joined  may  be  attacked  on  appeaL 
(Schn;eider  v.  Broum,  85  Cal.  205,  [24  Pac.  715] ;  Bray 
V.  Lowery,  163  Cal.  256,  260,  [124  Pac.  1004] .)  Defendant  by 
failing  to  specially  demur  to  the  second  amended  complaint 
waived  the  objection  of  uncertainty. 

Defendant's  second  point  is  that,  even  though  the  prox)erty 
in  question  was  sold  for  the  sum  of  $3,619.42,  which  was  ad- 
mittedly the  full  value  of  all  the  property,  both  in  the  apart- 
ment house  and  in  the  warehouse,  the  sale  was,  nevertheless, 
invalid  aa  to  the  property  in  the  warehouse  because  violative 
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of  the  provisio;!  of  section  694  of  the  Code  of  Civil  Procedure, 
which  requires  that  in  the  case  of  an  execution  sale  of  personal 
property  capable  of  manual  delivery  the  property  must  be 
**  .  »  .  within  view  of  those  who  attend  the  sale.  ..." 
Under  the  circumstances  of  this  case  there  is  no  merit  in  this 
I)oint  [4]  The  statutory  rule  is  intended  for  the  protection 
of  the  judgment  debtor,  and  he  may  waive  his  right  thereunder 
if  he  sees  fit  to  do  so.  (Lexington  Bank  v.  Wirges,  52  Neb. 
649,  [72  N.  W.  1049].)  The  removal  of  the  property  by  de- 
fendant after  notice  of  the  sale  amounted  to  such  a  waiver, 
and  he  cannot  now  be  heard  to  complain  of  a  result  produced 
by  his  own  voluntary  act.  (Foster  v.  Ooree,  5  Ala.  424,  429.) 
The  appeal  from  the  order  denying  a  new  trial  is  dismissed, 
and  the  judgment  appealed  from  is  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4640.    Department  Two.— AprU  15,  1919.] 

N.  McCOMBS  et  al.,  Respondents,  v.  W.  J.  CHURCH  et  al., 

Appellants. 

[1]  Vendor  and  Vendeb  —  Exchange  or  Real  Estate  —  Nature  of 
Ageeement — Exchange  at  Fixed  Pmce  Per  Acre — Finding  Sup- 
ported BY  Evidence. — In  this  action  arising  out  of  an  exchange  of 
real  estate,  it  is  held  that  the  finding  that  the  parties  contem- 
plated an  exchange  at  a  fixed  price  per  acre  and  not  a  sale  in  gross 
of  property  with  fixed  boundaries,  is  supported  by  the  evidence. 

[2]  Id. — WoEDs  "More  or  Less." — ^Where  it  is  shown  that  the  parties 
undertook  the  one  to  convey,  and  the  other  to  receive,  a  tract  of 
land  at  so  much  per  acre,  the  words  "more  or  less"  in  the  instru- 
ments involved  in  the  transaction  cannot  be  said  to  conflict  'with  the 
intent  of  the  parties  that  payment  should  be  made  for  the  exact 
amount  of  land  conveyed,  be  it  "more  or  less"  than  the  round  num- 
ber chosen  to  describe  the  acreage. 

[3]  Evidence — Written  Instrument — Parol  Proof — Appeal— Objec- 
tion IN  Trial  Court. — An  objection  that  parol  proof  was  proffered 
for  the  purpose  of  altering  or  varying  a  written  agreement  cannot 
be  considered  on  appeal,  where  the  record  does  not  show  any  objec- 
tion to  such  proof  in  the  trial  court. 
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[4]  Id. — Mistake— Failuri;  of  Writino  to  Expeess  Real  Intent  of 
Parties — Parol  Proof  Admissible. — In  a  case  where  the  writing 
itself,  through  mistake,  does  not  express  the  intention  of  the  parties  . 
who  entered  into  it,  or  one  of  them,  and  does  not  therefore  eon- 
tain  the  real  contract  between  the  parties,  the  objection  as  to  parol 
proof  is  without  merit. 

[6]  Plbadino — Sufficiency  of  Complaint — Support  of  Judgment. — 
The  contention  that  a  complaint  does  not  state  a  cause  of  action 
because  it  fails  to  aver  that  the  mutual  mistake  pleaded  as  a  cause 
of  action  did  not  arise  from  the  negligence  of  the  plaintiff,  cannot 
^e  sustained  after  judgment,  where  the  fact  that  such  negligence 
did  not  contribute  to  the  mistake  is  fairly  inferable  from  all  the 
allegations  of  the  complaint,  and  no  demurrer  waa  interposed 
thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Valentine  &  Newby   for  Appellants. 

Muhleman,  Crump  &  Williams  for  Respondents. 

LENNON,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff  in  an  action  arising  out  of  an  exchange, of 
real  estate.  The  merits  of  the  appellant's  motion  for  a  new 
trial,  which  was  denied,  are  involved  in  the  appeal  from  the 
judgment. 

The  facts  are  these :  The  plaintiffs  owned  and  resided  upon 
a  tract  of  land  in  Orange  County  which  they  believed  con- 
tained ten  acres.  The  plaintiff  N.  McCombs  brought  the  de- 
fendant Church  to  this  tract  and  pointed  out  its  boundaries, 
stating  that  he  bought  it  for  ten  acres  and  that  he  supposed  it 
to  contain  that  much.  The  exchange,  which  also  involved 
proj)ertie8  belonging  to  Church,  was  made  by  Church  for  the 
land  as  pointed  out  by  McCombs.  It  was  thought  by  both 
parties  at  this  time  that  the  tract  contained  ten  acres. 

An  agreement  in  writing  consisting  of  a  proposal  and  an 
acceptance  was  executed  wherein  the  McCombs'  property 
was  thus  described:  ** Second  piece  of  property  owned  by 
N.  McCombs,  situated  in  Orange  County,  State  of  California, 
containing  ten  acres,  two  miles  west  of  Pullerton,  California, 
on  good  roads  boulevard,  improved  with  five-room  California 
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cottage,  six  aeres  in  two  year  old  valencias,  four  acres  in  one 
year  old  valencias,  two  acres  oat  hay,  three  acres  potatoefe, 
two  acres  cabbages."  The  valuation  fixed  upon  the  property 
was  eleven  thousand  dollars.  This  was  subsequently  merged 
in  a  new  written  agreement  consisting  of  esoirow  instructions 
deposited  with  a  title  insurance  company.  In  execution  of 
the  escrow  instructions,  McCombs  executed  a  deed  to  Church 
for  "lots  seven  and  eight  of  Stem  and  Nicolas  subdivision 
of  sections  31  and  32,  township  three  south,  range  ten  west, 
S.  B.  B.  &  M.  as  appears  on  a  map  plat  thereof  recorded 
March  9th,  1903,  in  book  3,  page  13,  of  the  miscellaneous 
maps,  records  of  Orange  County,  California,  estimated  to  con- 
tain 10  acres  of  land  more  or  less/'  In  keeping  with  the 
escrow  agreement,  Church  executed  a  mortgage  back  to 
McCombs  on  the  same  lands. 

Five  months  later  the  deed  and  mortgage  were  sent  to 
another  title  oomipany  for  recordation,  McCombs  having 
announced  the  perfection  of  his  title.  The  deed  and  mort- 
gage were  returned  by  the  title  company  with  a  letter  calling 
attention  to  the  fact  that  the  east  acre  of  lot  8  had  been  sold, 
and  that  the  description  in  the  plaintiff's  deed  and  the  de- 
fendant's mortgage  back  should  except  from  the  description 
of  lot  8  the  acre  so  sold  from  said  lot  8.  The  eastern  bound- 
ary of  the  land  of  the  plaintiffs  was  marked  by  a  fence  which 
was  to  the  west  of  the  easterly  acre  theretofore  sold.  The 
fence  was  pointed  out  by  the  plaintiff  N.  McCombs  as  his 
boundary  line.  His  property  was  planted  in  oranges.  The 
property  to  the  east  was  not.  The  defendant  actually  re- 
ceived the  property  pointed'  out  by  the  plaintiff  N.  McCombs 
with  the  boundaries  indicated  by  him. 

Upon  receipt  of  the  letter  from  the  title  company  calling 
attention  to  the  fact  that  one  acre  out  of  lot  8  had  been  pre- 
viously sold,  McCombs  and  Church,  believing  that  this  fact 
reduced  the  acreage  of  the  land  conveyed  from  ten  to  nine 
acres,  effected  a  new  agreement  whereby  the  one  thousand 
thre^  hundred  dollar  mortgage  was  canceled  and  in  lieu 
thereof  a  payment  of  two  hundred  dollars  in  cash  was  made 
Mid  the  escrow  instructions  and  agreement  amended  accord- 
ingly. The  deeds  were  delivered  and  recorded.  Immedi- 
ately thereafter  the  plaintiffs  learned  from  an  inquiry  ad- 
dressed to  the  recorder  of  Orange  County  that  the  aforesaid 
lots  7  and  8  contained  in  the  neighborhood  of  10.80  acres  and 
that,  therefore,  the  land  conveyed  to  Church  contained  in 
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the  neighborhood  of  9.80  acres  (in  fact  9.88  acres)  and  not 
nine  acres  merely.  They  at  once  wrote  to  Church  stating  the 
circumstances  and  demanding  payment  for  the  excess  over 
nine  acres  on  the  basis  of  one  thousand  one  hundred  dollars 
per  acre.  The  defendants  having  refused  to  comply  with 
this  demand,  the  plaintiffs  instituted  the  present  action. 

The  trial  court  found  that  the  exchange  or  sale  was  by  the 
acre  at  the  fixed  price  of  one  thousand  one  hundred  dollars 
per  acre,  and  that  the  plaintiffs  did  not  intend  to  convey  the 
excess  of  .88  of  an  acre  to  the  defendants  and  would  not  have 
conveyed  this  excess  save  through  mutual  mistake.  Judg- 
ment was  accordingly  decreed  for  the  plaintiffs  in  the  sum 
of  $973.50,  or  the  value  of  .88  of  an  acre  on  the  basis  of  one 
thousand  one  hundred  dollars  an  acre,  with  interest  at  seven 
per  cent  and  the  costs  of  the  action.  No  complaint  is  made 
as  to  the  form  of  the  judgment. 

[1]  Despite  appellants'  contention  to  the  contrary,  we 
find  there  is  some  evidence  to  support  these  findings.  Thus 
the  testimony  of  the  witness  La  Due,  a  real  estate  broker, 
called  on  behalf  of  the  plaintiff,  is  to  the  effect  that  when 
negotiating  for  the  plaintiff  with  Church  for  the  exchange, 
he  specifically  told  Church  that  the  price  of  the  land  in  con- 
troversy was  one  thou.sand  one  hundred  dollars  an  acre  or 
eleven  thousand  dollars  for  the  ten  acres.  That  this  was  the 
ultimate  understanding  of  the  parties  themselves  is  evidenced 
by  the  fact  that  when  it  was  thought  that  the  exchange  in- 
volved not  ten  but  nine  acres,  tihe  contract  was  modified  to 
cover  the  supposed  deficiency  in  acreage  by  canceling  the 
one  thousand  three  hundred  dollar  mortgage  and  substituting 
in  lieu  thereof  the  payment  of  two  hundred  dollars  in  cash. 
If,  as  the  appellant  now  contends,  the  agreement  was  for  the 
sale  in  gross  of  property  with  fixed  boundaries,  he  had  re- 
ceived all  the  land  he  had  bargained  for  at  the  price  which 
he  had  agreed  to  pay  therefor  and  there  was  no  basis  for 
the  new  agreement.  The  adjustment  seems  then  to  have  been 
made  on  the  theory  that  the  land  was  sold  on  the  basis  of 
one  thousand  one  hundred  dollars  an  acre. 

The  words  "more  or  less"  as  they  appear  in  one  or  more 
of  the  written  instruments  involved  in  the  exdiange  might 
ordinarily  tend  to  show  that  the  sale  was  one  in  gross  rather 
than  by  the  acre,  but  this  would  be  so  only  in  the  absence 
of  a  showine,  such  as  was  made  here,  that  it  was  the  intent 
of  the  parties  to  the  contract  to  consummate  a  sale  by  the 
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acre  at  so  much  per  acre.  [2]  Where,  as  here,  it  is  shown 
that  the  parties  undertook  the  one  to  convey,  and  the  other 
to  receive,  a  tract  of  land  at  so  much  per  acre,  the  worda 
"more  or  less''  in  the  instruments  involved  in  the  transaction 
cannot  be  said  to  conflict  with  the  intent  of  the  parties  that 
payment  should  be  made  for  the  exact  amount  of  land  con- 
veyed, be  it  "more  or  less"  than  the  round  number  chosen 
to  describe  the  acreage.  (HuicJiings  v.  Moore,  61  Ky.  (4  Met.) 
110;  Paige  v.  Sherman,  6  Gray  (Mass.),  511;  Barnes  v. 
Gregory,  1  Head  (Tenn.),  230.) 

It  is  suggested  rather  than  clearly  contended  that  the  find- 
ings of  the  trial  court  in  the  particulars  stated  rested  in  part 
upon  parol  proof  which  tended  in  a  measure  to  alter  or  vary 
the  terms  of  the  written  agreement  of  the  parties  and  that, 
therefore,  such  proof  was  inadmissible.  [3]  The  answer 
to  this  suggestion,  however,  is  to  be  found  in  the  fact  that  the 
record  does  not  show  any  objection  to  such  proof  upon  the 
ground  that  it  was  parol  and  proffered  for  the  purpose  of 
varying  or  altering  the  agreement  of  the  parties.  [4]  More- 
over, **this  ...  is  a  case  where  the  writing  itself,  through 
mistake,  does  not  express  the  intention  of  the  parties  who 
entered  into  it,  or  one  of  them,  and  does  not  therefore  con- 
tain the  real  contract  between  the  parties."  {Kee  v.  Davis, 
137  Cal.  456,  [70  Pac.  294].) 

[6]  The  contention  is  made  that  l3ie  complaint  does  not 
state  a  cause  of  action  because  it  fails  to  aver  that  the  mu- 
tual mistake  pleaded  as  a  cause  of  action  did  not  arise  from 
the  negligence  of  the  plaintiff.  No  demurrer,  general  or 
special,  was  interposed  by  the  defendants.  If  it  be  granted 
that  such  an  allegation  was  essential  to  the  statement  of  the 
plaintiffs'  cause  of  action,  still  the  fact  that  the  plaintiffs' 
carelessness  or  negloet  did  not  contribute  to  the  mistake  in- 
volved is  fairly  inferable  from  all  the  allegations  of  the  com- 
plaint. Therefore,  in  the  absence  of  a  demurrer,  the  com^ 
plaint  must  be  held  sufficient  to  support  the  judgment. 
{Hyland  v.  Hyland,  19  Or.  51,  [23  Pac.  811].) 

The  judgment  appealed  from  is  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  5992.    In  Bank— April  17,  1919.] 

JOHNNIE    WAITE,   Respondent,    v.    THOMAS    WAITE, 

Api)ellant. 

[1]  DivoBOE — ^Residsnck  Of  PuLiNTiPF — ^PLEADING. — III  an  action  for 
divorce  the  plaintiff  must  allege  that  he  or  she  has  been  a  resident 
of  the  state  and  of  the  county  in  which  the  action  Is  brought  for 
the  periods  provided  by  section  128  of  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Russ  Avery,  Judge.    Reversed 

The  opening  brief  for  i^pellant  made  the  point  that  the 
complaint  did  not  allege  that  the  plaintiff  had  been  a  resident 
of  the  state  one  year  or  of  the  county  three  months  next 
preceding  the  commencement  of  the  action  as  required  by 
section  128  of  the  Civil  Code. 

Marshall  Stimson  and  Noel  C.  Edwards  for  Appellant 

Chas.  S.  Darden  for  Re^)ondent 

THE  COURT.— [1]  The  respondent  herein  confesses  er- 
ror, and  asks  that  the  interlocutory  judgment  appealed  from 
be  reversed  for  the  reason  set  forth  in  appellant's  opening 
brief. 

The  point  made  for  reversal  in  the  appellant *s  opening 
brief  appears  to  be  well  based  and  requires  a  reversal.  The 
plaintiff  diould  be  allowed  to  amend  her  complaint  in  the 
lower  court. 

The  judgment  appealed  from  is  reversed. 

Shaw,  J.,  Olney,  J.,  Wilbur,  J.,  Lawlor,  J.,  Melvin,  J., 
Lennon,  J.,  and  Ajigellotti,  C.  J.,  concurred. 
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[L.   A.  No.  6032.    Department  One.— April   18,   1919.] 

In  the   Matter   of  the   Estate   of   W.   L.   MINEAB,   etc., 

Deceased. 

[1]  Estates  of  Deceased  Persons— 'Wiui-^Intentional  Omission  to 
Provide  fob  Children.— Where  a  testator,  after  declaring  that  he 
is  a  single  man  and  has  never  been  married,  provides  that  if  there 
shoTild  be  anj  other  or  others  than  the  ones  he  had  named  in  his 
will  claiming  to  be  his  "lawful  heirs"  and  can  and  do  prove  that 
they  are  such,  he  gives  to  each  of  them  the  sum  of  five  dollars, 
he  thereby  shows  an  intention  to  exclude  from  any  substantial 
share  in  his  estate  anyone  not  named  in  his  will,  whether  a  child 
or  otherwise. 

APPEAL  from  a  decree  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  P.  Baker,  William  Weinstein  and  Jacob  Wein- 
berger for  Appellants. 

Eugene  Daney,  S.  W.  Switzer,  Johnson  W.  Puterbaugh, 
and  M.  H.  Fleming  for  Respondent. 

OLNEY,  J. — The  decedent  in  this  case  died,  leaving  a  will 
disposing  of  all  of  his  estate  to  parties  other  than  the  ap- 
I)ellants.  The  latter  claim  to  be  children  of  the  testator  and 
that  they  are  entitled  as  such  to  inherit  in  spite  of  the  will 
under  section  1307  of  the  Civil  Code,  which  provides  that 
**  When  any  testator  omits  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  isaaie  of  any  deceased  child,  unless  it  ap- 
pears that  such  omission  was  intentional,  such  child,  or  the 
istoe  of  such  child,  has  the  same  share  in  the  estate  of  the 
testator  aa  if  he  had  died  intestate,  and  succeeds  thereto  as 
provided  in  the  preceding  section." 

The  sole  question  in  this  case  is,  therefore,  whether  or  not 
it  appears  from  this  will  that  the  omission  of  any  provision 
for  the  appellants  was  intentional.  The  material  portions  of 
the  will  upon  this  point  are  two:  First,  "I  am  a  single  man, 
I  have  never  been  married,*'  and,  second,  **Now  if  there 
should  be  any  other  or  others  than  the  ones  that  I  have  named 
in  my  will  above  that  claim  to  be  my  lawful  heirs  and  can 
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and  do  prove  that  they  are  to  each  of  them  I  will  $5.00  five 
dollars  if  there  should  be  any  such. "  The  point  is  made  that 
this  case  is  to  be  distinguished  from  the  Estate  of  Lindsay ^ 
176  Cal.  238,  [168  Pac.  113],  where  a  clause  almost  exactly 
the  same  as  the  second  clause  in  the  present  will  was  involved 
on  the  ground  that  it  appeared  from  the  will  itself  in  the 
Lindsay  case  that  there  were  children  and  that,  therefore,  the 
testator  by  the  general  clause  providing  for  a  gift  of  five 
dollars  to  anyone  who  should  establish  heirship  must  be  taken 
to  have  had'  his  children  in  mind,  but  that  in  this  case  there 
is  no  reference  in  the  will  to  children  and  that,  therefore,  the 
general  expression  **my  lawful  heirs"  must  be  taken  not  to 
have  reference  to  children,  and  it  must  be  presumed  that 
the  testator  had  forgotten  his  children  and  unintentionally 
omitted  to  provide  for  them. 

[1]  It  seems  to  us  very  clear  that  this  contention  is  not 
sound ;  that  it  is  in  fact  refuted  by  the  language  of  the  will, 
**I  am  a  single  man.  I  never  have  been  married."  Taking 
the  two  provisions  together,  we  think  it  is  perfectly  clear  that 
what  the  testator  in  effect  said  was  this:  **I  never  have  been 
married,  therefore  I  have  no  children.  But  if  any  peraons 
other  than  those  named  in  my  will  prove  they  are  my  heirs 
(either  as  children  or  otherwise)  I  give  each  of  them  $5.00." 
The  true  construction  of  the  will  we  believe  to  be  that  the 
testator  intended  to  exclude  from  any  substantial  share  in  his 
estate  anyone  not  named  in  his  will,  whether  a  child  or  other- 
wise. 

The  decree  appealed  from  is  afiSrmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 


[L.  A.  No.  473«.    Department  One.— April  19,  1919.] 

W.    S.    TOLBARD,   AppeUant,   v.   JOHN   C.    CLINE,   as 
SheriflF,  etc.,  et  al.,  Resi>ondents. 

[1]  Injunction — ^Execution  Sale — Husband  and  Wife — Transfer  in 
Fraud  of  Creditor. — In  this  action  bj  a  husband  against  a  sheriff 
to  enjoin  the  sale  under  execution  of  certain  real  property  at  tha 
instance  of  a  judgment  creditor  of  the  Vife,  it  is  held  the  evidence 
supports  the  findings  that  the  original  convejrance  of  the  propertj 
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which  was  taken  in  the  wife's  name  was  intended  as  a  gift  to  her, 
and  that  her  subsequent  conveyance  to  a  third  party,  who  in  turn 
conveyed  it  to  the  husband,  was  for  the  purpose  of  defrauding 
such  creditor. 

[2]  Pleading — Amendment — Bisceetion. — The  amendment  of  a  plead- 
ing lies  within  the  sound  discretion  of  the  trial  court. 

[S]  Id. — ^Amendment  op  Answer — ^Estoppel. — It  is  not  an  abuse  of 
discretion  to  permit  an  answer  to  be  amended  during  the  trial  to 
set  up  an  estoppel,  although  the  matter  embraced  in  the  estoppel 
was  known  to  the  defendant  when  the  original  answer  was  filed. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Leslie  R.  Hewitt,  Judge.    AflSrmei 

The  facts  are  stated  in  the  opinion  of  the  court, 

Alfred  W.  Allen  and  Fred  W.  Heatherly  for  Appellant 

Lee  C.  Gates  and  W.  S.  Allen  for  Respondents. 

LAWLOR,  J. — This  action  was  brought  to  enjoin  the  de- 
fendants from  selling  certain  property  against  which  an  ex- 
ecution had  been  levied.  The  case  was  tried  before  the  court 
sitting  withput  a  jury.  Judgment  was  entered  in  favor  of 
the  d^efendants.  The  plaintiff  appeals  from  the  judgment 
and  from  the  order  denying  his  motion  for  a  new  trial. 

On  March  7,  1913,  Mrs.  Lillie  Ward,  one  of  the  defendants 
herein,  leased  to  Mi-s.  R.  A.  Tolbard,  wife  of  the  plaintiff;  an 
apartment  house  for  *'five  years  from  March  7,  1913,  at 
three  hundred  dollars  per  month,  payable  in  advance."  The 
rent  for  the  first  and  last  month  of  the  term  was  paid  on  the 
execution  of  the  lease. 

At  the  time  of  making  the  lease  the  two  pieces  of  property 
which  are  involved  in  this  action  stood  in  the  name  of  Mrs. 
Tolbard.  This  property  is  situated  in  the  city  of  Long 
Beach.  "Parcel  A,"  also  referred  to  as  the  **home  place," 
was  deeded  to  Mrs.  Tolbard  ''as  her  separate  estate,"  while 
the  deed  to  '^Parcel  B"  was  silent  as  to  whether  or  not  it 
was  to  be  her  separate  estate.  The  evidence  showed  without 
conflict  that  both  parcels  were  paid  for  by  the  plaintiff  out  of 
community  funds. 

On  May  4,  1914,  Mrs.  Tolbard  deeded  the  property  to  Mrs. 
lola  Thompson,  who  later  transferred  it  to  the  plaintiff. 

CLXXX  0»l— 16 
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Thereafter,  and  for  the  months  of  August  to  December,  1914, 
inclusive,  Mrs.  Tolbard  failed  to  pay  the  rent  as  provided  in 
the  lease.  It  appears  that  Mrs.  Ward  had  had  some  trouble 
in  collecting  the  rent  for  the  months  of  April  and  May,  1914,' 
and  that  on  May  1,  1914,  she  had  threatened  to  levy  against 
.  the  above-mentioned  property,  standing  at  that  time  in  MrB. 
Tolbard 's  name,  if  the  rent  were  not  paid.  The  plaintiff 
denies,  however,  that  the  transfer  of  the  property  to  Mrs. 
ThcHnpson,  and  thence  to  him,  was  made  for  that  reason. 

Mrs.  Ward  recovered  judgment  against  Mrs.  Tolbard  fqr 
the  amount  of  the  unpaid  rent,  and  execution  was  levied  on 
the  property  above  described  as  parcels  A  and  B.  The  plain- 
tiff by  this  action  seeks  to  restrain  the  sale  of  this  property, 
alleging  in  his  complaint  that  it  is  community  property  and 
therefore  not  subject  to  his  wife's  debts. 

The  defendants  denied  that  the  property  is  community 
property,  and  alleged  that  it  is  the  separate  property  of  the 
wife,  conveyed  fraudulently  to  avoid  payments  of  the  rent 
under  the  lease.  In  an  amended  answer  it  was  alleged  fur- 
ther that  the  plaintiff,  by  his  representations  and  conduct,  is 
estopped  to  deny  his  wife's  title  to  the  property. 

The  court  found  that  the  property  in  question  had  been 
deeded  to  Mlra  Tolbard,  that  "Parcel  A"  stood  of  record  **as 
her  separate  property,"  and  that  ** Parcel  B"  was  in  her 
name  presumptively  as  her  separate  property.  That  at  the 
time  the  lease  of  the  apartment  house,  was  entered  into  be- 
tween Mrs.  Tolbard  and  Mrs.  Ward  the  plaintiff  had  told  Mrs. 
Ward  that  this  property  was  owned  by  his  wife,  and  that 
Mrs.  Ward  might  look  to  that  property  as  security  for  the 
payments  of  rent  to  become  due  under  the  lease.  That  Mrs. 
Tolbard  had  taken  Mrs.  Ward  to  see  the  property  and  pointed 
it  out  as  her  own  separate  property.  That  relying  upon  the 
conduct,  representations,  and  statements  made  by  the  plain- 
tiff and  his  wife,  Mxs.  Ward  had  entered  into  the  lease  with- 
out any  bond  to  secure  the  payments  of  the  rent,  which  she 
would  not  otherwise  have  done.  That  having  made  such  rep- 
resentations with  full  knowledge  and  notice  of  all  the  facts 
and  circumstances  of  the  lease  and  regarding  the  title  of  rec- 
ord of  the  property,  plaintiff  had  full  knowledge  and  notice 
of  the  fact  that  IMrs.  Ward  was  extending  credit  to  Mrs.  Tol- 
bard upon  the  faith  of  the  representations  and  statements 
and  conduct  of  the  plaintiff  and  Mrs.  Tolbard  as  to  the  owner- 
ship of  said  properties,  and  therefore  plaintiff  is  estopped 
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to  deny  that  she  was  the  owner.  That  Mrs.  Ward  had  diflS- 
culty  in  collecting  the  rent  for  the  apartment  house  for  the 
months  of  April  and  May,  1914,  and  that  she  had  told  Mrs. 
Tolbard  that  she  would  proceed  to  collect  the  rent  out  of  the 
property  of  Mrs.  Tolbard  if  the  rent  were  not  paid.  That 
the  transfer  of  the  properties  through  Mrs.  Thompson  to  the 
plaintiff  was  made  with  the  ''intent  and  design  to  sequester 
said  properties  and  to  hinder  this  defendant,  Lillie  Ward, 
from  subjecting  said  properties  to  the  payment  of  the  rent 
then  dme  or  to  become  due  under  the  terms  of  the  lease  of 
said  apartments."  That  the  plaintiff  on  or  about  the  last  day 
of  April,  1914,  knowing  that  his  wife  was  unable  to  pay  the 
rent,  and  anticipating  trouble  with  Mrs.  Ward  over  the  mat- 
ter, with  the  intent  and  design  to  defraud  Mrs.  Ward,  and 
to  keep  her  from  subjecting  the  properties  to  the  payment 
of  any  rent  due  or  to  become  due  under  the  lease,  counseled 
with  one  E.  J.  Starr,  a  notary  public  of  Long  Beach,  regard- 
ing the  transfer  of  the  title  of  the  said  properties,  and  au- 
thorized Starr  to  make  such  disposition  of  the  properties  as 
to  him  might  seem  best  to  keep  Mrs.  Ward  from  selling  them 
to  satisfy  her  claims  for  rent.  That  Starr  accordingly,  on 
May  4,  1914,  caused  deeds  to  be  made  transferring  the  prop- 
erties from  Mre.  Tolbard  to  Mrs.  Thompson,  and  that  on  the 
same  day  Starr  caused  deeds  to  be  made  conveying  the  said 
properties  from  Wrs.  Thompson  to  the  plaintiff.  That  the 
deeds  from  Mrs.  Tolbard  to  Mrs.  Thompson  were  recorded 
and  returned  to  Starr,  but  that  the  deeds  from  Mrs.  Thomp- 
son to  the  plaintiff  were  never  recorded ;  that  these  deeds,  in 
a  packet  with  other  papers  were,  in  the  latter  part  of  June, 
1914,  given  by  Starr  to  the  plaintiff,  who  put  the  packet  away 
without  examining  the  contents.  That  the  deeds  to  Mrs. 
Thompson  and  from  her  to  the  plaintiff  were  without  con- 
sideration and  were  never  delivered,  and  that  the  property 
is  still  presumptively  the  separate  property  of  Mlrs.  Tolbard. 

From  these  findings  the  court  concluded  as  matter  of  law 
that  the  plaintiff  is  not  entitled  to  an  injunction  restraining 
the  defendants  from  selling  the  said  properties  on  execution. 

The  appellant's  chief  contention  is  that  there  was  no  evi- 
dence on  which  the  court  could  base  its  finding  that  the 
property  involved  in  this  controversy  was  the  separate  prop- 
erty of  Mrs.  Tolbard,  and  that  the  transfer  to  Mrs.  Thomp- 
son was  for  the  purpose  of  defrauding  Mrs.  WanL 
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Section  164  of  the  Civil  Code  provides:  "All  other  prop^ 
erty  acquired  after  marria^^e  by  either  husband  or  wife/ or 
both,  is  community  property;  but  whenever  any  property  is 
conveyed  to  a  married  woman  by  an  instniment  in  writing,  the 
presumption  is  that  tlie  title  is  thereby  vested  in  her  as  her 
separate  property."  Fulkersan  v.  Stiles,  156  Cal.  703,  [26 
L.  R.  A.  (N.  S.)  181,  105  Pac.  966],  was  an  action  brought 
by  the  husband  against  a  judgment  creditor  of  his  wife  to 
quiet  title  to  land  standing  in  her  name,  against  which  an 
execution  had  been  levied  for  debts  of  the  wife  incurred  be- 
fore the  property  was  deeded  to  her.  It  was  held  that  in  the 
absence  of  evidence  of  a  gift,  the  facts  that  the  property  had 
been  bought  out  of  community  funds,  and  that  the  husband 
and  wife  both  testified'  that  a  gift  was  not  intended,  negative 
the  presumption  that  would  otherwise  arise  under  section  164 
of  the  Civil  Code,  that,  it  was  her  separate  property. 

[1]  But  that  case  is  not  in  point.  The  record  shows  that 
there  was  evidence  on  which  to  base  both  of  these  findings— 
that  the  deeding  of  the  property  to  Mrs.  Tolbard  was  in- 
tended as  a  gift  to  her,  and  that  the  transfer  to  IMrs.  Thomp- 
son was  made  with  the  intention  to  defraud  Mrs.  Ward.  The 
plaintiff  testified'  that  he  knew  that  his  wife  was  to  take  title. 
"I  told  my  wife  she  could  !have  the  property  deeded  to  her." 
G.  W.  Scott,  the  real  estate  dealer,  testified  that  Mrs.  Tolbard 
directed  that  the  property  be  deeded  to  her  **as  her  separate 
property."  Mrs.  Ward  testified  that  the  plaintiff  told  her 
at  the  time  they  were  about  to  enter  into  the  lease  that  Mrs. 
Tolbard  owned  parcels  **  A"  and  **B."  His  actions  and  con- 
duct indicate  that  a  gift  to  his  wife  was  intended  •;  for  while 
it  is  true  that  both  the  plaintiff  and  his  wife  testified  to  the 
contrary,  and  that  the  property  had  been  put  in  Mrs.  Tol- 
bard *s  name  merely  for  the  sake  of  convenience,  yet  the  fact 
that  no  attempt  was  made  to  put  the  property  in  the  plain- 
tiff's name  until  Mrs.  Ward  had  threatened  to  levy  against 
it  to  collect  her  rent,  taken  in  the  light  of  all  the  other  cir- 
cumstances, is  evidence  tending  to  prove  that  the  intention 
was  to  make  a  gift. 

The  testimony  of  Mrs.  Ward  that  Mrs.  Tolbard  said  to  her 
on  ]\i;ay  16,  1914,  '*Well,  Mrs.  Ward,  I  have  fixed  my  prop- 
erty now  so  you  can't  touch  it.  Go  ahead,"  tends  to  support 
the  finding  of  fraud  in  the  transfer  of  the  property  to  Mrs. 
Thompson.  Mrs.  Tolbard  denied  having  made  such  a  state- 
ment, but  her  denial  only  created  a  conflict  in  the  evidence, 
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whieh  the  court  resolved  against  her.  In  fact,  the  record 
•howB  that  there  was  a  substantial  conflict  in  the  evidence 
throughout,  and  we  cannot  hold  that  the  findings  of  the  court 
are  without  support. 

As  already  stated,  the  defendants  in  their  amended  answer 
claimed  that  the  plaintiff  is  estopped  to  deny  that  the  prop- 
erty was  the  separate  property  of  his  wife.  The  plaintiff 
contends  tliat  this  defense  should  not  be  entertained  for  the 
reasons  that  the  amended  answer  was  improperly  allowed, 
that  the  defense  of  estoppel  was  not  suflSciently  pleaded  and 
that  the  evidence  does  not  support  the  finding  of  estoppel. 

Appellant  urges  that  the  court  erred  in  permitting  the 
amendment  to  the  answer  to  be  filed  during  the  trial,  es- 
pecially so  since  the  defense  of  estoppel  set  out  in  the  amend- 
ment was  known  for  a  considerable  time  before  the  trial. 
[2]  It  is  well  established  that  the  amendment  of  a  pleading 
lies  within  the  sound  discretion  of  the  trial  court.  In  Pier- 
son  V.  McCahUl,  22  Cal.  130,  131,  this  court  said:  ''The  fact 
that  the  new  matter  set  up  by  the  amendment  was  well  known 
to  the  defendant  when  he  filed  his  original  answer,  was  no 
good  reason  why  he  should  not  have  been  permitted  to  amend. 
The  rules  relating  to  the  amendment  of  pleadings  are  prop- 
erly very  liberal,  and  much  is  left  to  the  judgment  and  discre- 
tion of  the  court  below."  [3]  We  think  that  the  trial  court 
did  not  abuse  its  discretion  in  allowing  the  amended  answer. 

It  is  immaterial  whether  the  matter  of  estoppel  was  suffi- 
ciently pleaded,  or  whether  there  were  sufficient  facts  upon 
which  to  base  such  a  defense.  It  having  been  proved  that  the 
property  was  not  community  property,  but  that  it  was  the 
separate  property  of  Mrs.  Tolbard,  the  question  of  estoppel 
does  not  enter.  Such  a  bar  could  have  been  raised  only 
where  it  had  been  found  that  the  property  was  community 
property,  subject  to  the  control  of  the  plaintiff. 

It  is  contended  that  the  court  failed  to  find  whether  the 
property  deeded  by  the  plaintiff  to  Mrs.  Tolbard  was  paid 
for  by  plaintiff  out  of  community  funds.  The  court  did  not 
make  a  specific  finding  on  this  issue.  The  plaintiff  and  Mrs. 
Tolbard  both  testified  that  the  property  was  thus  paid  for. 
So  even  if  such  a  finding  should  have  been  made  the  plaintiff 
was  not  prejudiced  by  the  failure  of  the  court  to  make  it. 
There  was  no  dispute  on  the  question.  The  real  dispute  was 
as  to  whether,  When  tJie  plaintiff  deeded  the  property  to  Mra. 
Tolbard,  it  was   to  be  her  separate  property  or   to  remain 
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community  property,  but  standing  in  her  name  for  the  sake 
of  convenience,  as  was  testified. 

Nor  is  it  material  that  the  court  failed  to  find  that  the 
judgment  against  Mrs.  Tolbard,  on  which  execution  was 
issued,  was  on  her  own  contractual  obligation  and  that  the 
.plaintiff  was  not  interested  in  it.  The  finding  that  Mrs.  Tol- 
bard had  entered  into  the  leaae  independently  and  on  her  own 
responsibility  sufficiently  answers  this  point 

The  judgment  and  order  are  affirmed. 

ShaWy  J.,  and  Olney,  J.,  ocmcurred. 


[L.  A.  No.  4734.    Department  Two. — April  21,  1919.] 

CITIZENS'  SAVINGS  BANK  OF  SAN  DIEGO  (a  Corpo- 
ration), Appellant,  v.  A.  F.  MACK  et  al.,  Respondents. 

[1]    PLEDGB — COEPORATION  STOCK — FUTtJBE  LOANS — NOTIGE  OF  EQUITIES 

OF  Third  Person  in  Stock  —  Future  Loans  not  Protected. — A 
bank  to  whom  corporation  stock  was  pledged  for  money  loaned 
and  for  such  future  loans  as  might  be  made,  is  not  protected,  as 
against  the  rights  of  a  third  person  who  had  equities  in  the  stock 
and  of  which  the  bank  had  knowledge,  where  the  future  loans  were 
not  the  result  of  the  compelling  initial  loan  agreement  or  neces- 
aarily  the  result  of  the  incidental  contractual  relations  of  the  par- 
tieSf  it  being  optional  with  the  bank  to  make  anj  loans  in  excess 
of  the  original  amount. 

[2]  Id. — Pledge  op  Stock  and  Execution  op  Mortgages  —  Security 
FOR  Payment  of  Loan  —  Interest  op  TmRD  Party  in  Stock  — 
Satisfaction — First  Besort  to  Mortgages. — Where  a  bank  loaned 
money  on  a  pledge  of  corporation  stock  and  also  took  mortgages 
on  real  property  as  additional  security,  and  a  third  person  had 
equities  in  the  stock,  the  bank  was  properly  required,  in  view  of 
sections  2899  and  3433  of  the  Civil  Code,  to  foreclose  its  mortgages 
before  resorting  to  a  sale  of  the  stock  to  satisfy  the  loan. 

[3]  Id.— Marshaling  of  Assbts — ^Lien  on  Two  Funds — Satisfaction 
OF  Debt. — Where  a  creditor  has  a  lien  upon  two  funds  and  another 
lien  upon  only  one  of  them,  he  will  be  compelled  to  exhaust  the 
fund  upon  which  he  has  an  exclusive  lien  and  will  be  permitted  to 
resort  to  the  other  for  deficiency  only. 

APPEAL  from  a  jud?rment  of  the  Superior  Court  of  San 
Diego  Ckmnty.    W.  A.  Sloane,  Judge.    Affirmed, 
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The  facts  are  stated  in  the  opinion  of  the  court 
Albert  J.  Lee  for  Appellant. 
Doolittle  &  Morrison   for  Respondents. 

LENNON,  J. — The  plaintiff  by  this  action  sought  to  re- 
strain by  injunction  the  defendant  Bentley  Ostrich  Farm 
from  canceling  certain  certificates  of  its  corporate  capital 
stock  standing  on  its  books  in  the  name  of  the  defendant 
Henry  Eummelen,  and  to  prohibit  the  corporation  defendant 
from  issuing  to  the  defendant  Mack  other  certificates  in  lieu 
thereof  evidencing  in  the  aggregate  280  shares  of  the  corpo- 
rate stock,  and  also  to  restrain  the  defendant  Mack  from  re- 
ceiving under  claim  of  owner^ip  or  otherwise  all  or  any 
portion  of  the  said  stock.  The  appeal,  presented  on  the 
judgment-roll  alone,  is  only  from  that  particular  portion  of 
the  judgment  which  in  effect  decreed  that  the  plaintiff  held 
the  certificates  of  stock  in  controversy  as  a  pledge  to  secure 
the  payment  of  only  twelve  thousand  dollars,  instead  of 
twenty-four  thousand  dollars,  and  provided  that  before  a  sale 
of  280  shares  of  said  stock  could  be  resorted  to  in  satisfac- 
tion of  the  loan,  which  the  trial  court  found  were  owned  by 
the  defendant  Mack,  the  plaintiff  must  first  foreclose  the  real 
property  mortgage  executed  to  plaintiff  by  defendant  Eum- 
melen simultaneously  with  the  pledge  of  the  stock  as  addi- 
tional security  for  the  loan  of  twenty-four  thousand  dollars, 
which  was  ultimately  made  by  the  plaintiff  to  the  defendant 
Eummelen.  In  this  behalf  the  portion  of  the  judgment  ap- 
pealed from  directed  that  the  proceeds  of  the  sale  of  the 
mortgaged  property  be  applied  first  to  the  satisfaction  of  a 
second  loan  of  twelve  thousand  dollars,  and  that  then  the 
plaintiff  might  have  recourse  to  a  sale  of  said  stock  in  satis- 
faction of  the  unpaid  balance,  if  any,  of  the  twelve  thousand 
dollars  originally  loaned  to  the  defendant  Eummelen,  and 
secured  by  a  pledge  of  the  stock  and  a  first  mortgage  on  real 
property  as  well. 

The  facts  of  the  case,  as  evidenced  by  the  pleadings,  proof 
and  findings,  are  these:  In  November,  1911,  W.  H.  Bentley 
was  the  owner  and  holder  of  840  shares  of  the  issued  capital 
stock  of  the  Bentley  Ostrich  Farm.  In  that  month,  the  de- 
fendant Henry  Eummelen  reprasented  to  A.  F.  Mack,  de- 
fendant and  respondent  herein,  that  a  controlling  interest  in 
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said  Ostrich  Fann  could  be  had  for  fifty  thousand  dollars, 
thereupon  an  agreement  was  entered  into  by  and  between 
Mack  and'  Eummelen  whereby  they  were  to  jointly  purchase 
the  said  840  shares,  each  to  advance  one-half  of  the  purchase 
price,  and  each  in  return  to  receive  420  shares  of  said  stock 
Eummelen  alone  conducted  the  negotiations  with  Bentley, 
acting  all  the  while  for  himself,  and  as  agent  of  Mack.  Dur- 
ing the  course  of  the  negotiations,  Eummelen  informed  Mack 
that  he  was  unable  to  contribute  twenty-five  thousand  dollars 
in  cash  as  payment  for  his  portion  of  the  purchase  price, 
and  represented  to  Mack  that  Bentley  was  willing  to  take 
from  Eummelen,  in  lieu  of  cash,  his  promissory  note  extend- 
ing over  a  period  of  two  years  if  Mack  would  pay  fifteen 
thousand  dollars  in  cash  and  give  his  promissory  note  for 
ten  thousand  dollars,  and  that  if  Mack  would  do  this  Bent- 
ley would  convey  to  Mack  in  addition  to  the  said  420  shares 
of  stock  certain  real  property  situate  in  the  city  of  San 
Diego,  which  was  mortgaged  for  one  thousand  five  hundred 
dollars  and  valued  at  three  thousand  dollars.  Mack  was  will- 
ing and  accordingly  paid  Bentley  the  sum  of  fifteen  thou- 
sand dollars  in  cash  and  delivered  his  promissory  note  to 
Bentley  in  the  sum  of  ten  thousand  dollars.  Bentley  in  turn 
executed  to  Mack  a  deed  to  said  real  property.  The  repre- 
sentations made  in  the  first  instance  by  Eummelen  to  Mack 
that  the  purchase  price  of  the  stock  was  fifty  thousand  dol- 
lars were  false,  and  willfully  and  knowingly  made  by  Eum- 
melen, who  at  all  times  knew  that  the  price  of  the  stock  was 
but  thirty  thousand  dollars,  and  in  fact  had,  during  the 
negotiations  for  the  sale  of  the  stock,  agreed  with  Bentley, 
without  Mack's  knowledge,  that  the  purchase  price  thereof 
was  to  be  but  thirty  thousand  dollars.  A  sale  of  the  stock 
was  consummated  by  Eummelen  and  Bentley  at  that  price, 
ibut  as  a  payment  in  full  for  his  420  shares  he  gave  Bentley 
only  a  promissory  note  for  five  thousand  dollars.  In  March, 
1912,  ^€ack  discovered  the  fraud  that  had  been  thus  perpe- 
trated upon  him,  and  on  August  12,  1912,  instituted  an  ac- 
tion, which  sought  and  secured  a  judgment,  entered  on 
August  4,  1913,  decreeing  that  he  was  the  owner  of  such  por- 
tion of  the  840  shares  of  stock  purchased  as  the  sum  that 
he  had  personally  paid  toward  the  purchase  price  of  the  stock 
bore  to  the  amount  actually  paid  therefor,  namely,  seven 
hundred  shares,  and  that  the  defendant  Eummelen  held  28C 
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shares  of  said  stock  in  trust  for  Mack.  On  June  20th,  the 
defendant  Eummclen  placed  with  the  Citizens^  Savings  Bank 
of  San  Die^o,  the  plaintiflF  in  the  present  actiwi,  as  a  pledge 
to  secure  a  loan  of  twelve  thousand  dollars,  and  such  further 
sums  as  might  thereafter  be  advanced,  not  to  exceed  the  sum 
of  twenty-four  thousand  dollars,  stock  ceitificates  certifying 
that  in  the  aggregate  the  defendant  Eununelen  was  the  owner 
of  420  shares  of  stock  in  the  Bentley  Ostrich  Farm.  The  stock 
so  pledged,  being  the  one-half  of  that  purchased  from  Bent- 
ley  for  himself  and  Mack,  was  only  part  of  the  security 
placed  for  this  loan,  a  real  property  mortgage  also  being 
executed  to  the  bank  by  Eununelen  on  certain  property 
owned  by  him.  On  December  27,  1912,  plaintiff  advanced 
to  Eummelen  as  a  loan  the  further  sum  of  three  thousand 
dollars,  and  on  February  6,  1913,  the  additional  sum  of 
nine  thousand  dollars,  taking,  however,  as  added  security 
from  Eummelen  a  second  mortgage  on  the  aforesaid  real 
property  which  is  situate  in  San  Diego  County.  On  August 
4,  1913,  ten  days  after  the  entry  of  the  judgment  in  the 
action  instituted  by  Mack  decreeing  Eummelen  a  trustee  of 
the  280  shares  of  the  stock  which  had  been  pledged  to  the 
plaintiff  by  Eummelen,  the  plaintiff  appeared  and  inter- 
I)osed  in  that  action  a  motion  to  vacate  and  to  set  aside  the 
judgment,  to  the  end  that  it  might  be  allowed  to  intervene. 
From  the  ordfer  denying  the  motion  the  plaintiff  here  ap- 
pealed, but  the  order  was  affirmed.  {Mack  v.  Eummelen,  31 
Cal.  App.  506,  [160  Pac.  1096].) 

The  principal  point  argued  in  support  of  the  appeal  is  to 
the  effect  that  the  relative  rights  and  obligations  of  the  par- 
ties to  the  pledge  of  the  stock  were  definitely  determined  by 
the  initial  loan  agreement  of  June  20,  1912,  and  that,  as  a 
consequence,  it  was  not  only  the  plaintiff's  right,  but  his 
unavoidable  contractual  obligation  as  well,  to  make  further 
loans  to  the  pledgor  of  the  stock  up  to  the  limit  of  twenty- 
four  thousand  dollars,  and  that  this  was  so  despite  the  fact 
that  prior  to  the  making  of  the  second  and  third  loans  of 
respectively  three  thousand  dollars  and  nine  thousand  dol- 
lars plaintiff  had,  as  the  trial  court  found,  actual  notice  of 
the  fact  that  the  defendant  Mack  had  instituted  an  action 
for  the  recovery  of  280  shares  of  the  pledged  stock  upon 
the  claim  that  he  was  the  equitable  owner  thereof.  This 
contention  is  rested  primarily  upon  the  authority  of  Jones 
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on  Pledges,  section  106,  where  it  is  said:  "A  promissory  note 
pledged  before  maturity  as  collateral  security  for  f utfire 
advances  is  good  in  the  creditor's  hands  for  all  advances 
made  before  notice  of  equities  between  the  original  parties; 
but  not  for  advances  made  after  such  notice — unless  the  credr 
iior  at  the  time  of  taking  the  security  bound  himself  to  m^ike 
advances  to  a  definite  amount.^*  It  will  be  noted  that  the 
last  clause  of  the  quoted,  section,  italicized*  by  us,  is  not  sup- 
ported by  the  citation  of  any  authority,  and  that  the  cases 
cited  by  the  author  to  support  the  preceding  portions  of  the 
text  have  no  relation  to  the  principles  enunciated  in  the  last 
clause,  which,  in  so  far  as  our  research  shows,  rests  upon 
no  authority  save  the  dictum  of  the  author.  It  is  clearly 
contrary  to  the  settled,  fundamental,  and  familiar  principles 
which  measure  the  rights  and  obligations  of  bona  fide  pledgees. 
The  general  rule  which  provides  protection  for  loans  ad- 
vanced upon  the  security  of  a  pled^  before,  but  not  after, 
actual  notice  of  the  fact  that  third  persons  own  or  claim 
to  own  all  or  a  portion  of  the  subject  matter  of  the  pledge 
is  doubtless  subject  to  exceptions.  The  proper  limitations 
to  be  placed  upon  the  rule  in  exceptional  cases,  and  which 
Jones  probably  had  in  mind  but  did  not  fully  express  in  his 
work  on  Pledges,  is  to  be  found  by  analogy  in  his  work  on 
Chattel  Mortgages,  fifth  edition,  section  97.  There  he  de- 
clares **that  advances  made  by  a  mortgagee  after  he  has 
actual  notice  that  others  have  preferred  rights  in  the  prop- 
erty will  be  postponed  to  the  rights  acquired  by  such  other 
persons  unless  the  mortgagee  be  under  a  binding  contract  to 
make  the  advances,  or  it  is  essential  to  his  own  security  to 
complete  the  advances  contemplated  by  the  mortgage.  If  he 
has  the  option  to  make  the  advances  or  not  as  he  chooses,  the 
mortgage  as  to  each  advance  made  upon  it  is  to  be  regarded 
as  a  fresh  mortgage."  We  apprehend  that  a  ** binding" 
contract  is  one  under  which  the  mortgagee  was  legally  obli- 
gated to  make  the  loan  called  for  by  the  initial  loan  agree- 
ment, and  for  the  breach  of  which  he  could  be  held  liable. 
The  case  of  Preble  v.  Conger,  66  111.  370,  is  an  apt  illustra- 
tion of  the  application  of  the  exception  to  the  general  rule 
which  permits  and  protects  future  advances  originally  con- 
templated by  the  mortgage,  even  though  made  after  notice 
of  existing  preferred  rights  of  third  parties.  In  this  case  the 
mortgagees  had  become  the  guarantors  of  the  mortgagor  to 
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third  parties  for  the  building  of  an  hotel  according  to  con- 
tract, and  had  taken  a  chattel  mortgage  from  the  contractor 
to  indemnify  them  as  a  security  for  the  payment  of  whatever 
sum  might  become  due  for  advances  and  for  payments  made 
in  discharge  of  the  guaranty.  In  this  situation,  the  court 
held  that  the  mortgagees  had  .the  right  to  make  on  the 
strength  of  the  mortgage  such  advances  and  paymeits,  as 
well  after  notice  as  before,  as  were  necessary  for  the  dis- 
charge of  their  obligation. 

[1]  By  a  parity  of  reasoning,  it  might  be  readily  and 
rightfully  said  that  the  second  and  third  loans  made  by  the 
plaintiff  to  the  def endiant  Eummelen  would  have  been  pro- 
tected by  the  pledge  of  the  stock  in  question  despite  the  plain- 
tiff's knowledge  of  the  equities  of  the  defendant  Mack  if  the 
loans  had  been  the  result  of  a  compelling  initial  loan  agree- 
ment or  necessarily  the  result  of  the  incidental  contractual 
relations  of  the  parties.  But  no  such  situation  is  shown 
either  by  the  pleadings  or  by  the  proof.  On  the  contrary,  it 
Was  Aown  that  it  was  optional  with  the  plaintiff  to  make  any 
loan  in  excess  of  the  original  twelve  thousand  dollars  on  the 
pledge  of  the  stock.  That  this  is  so  is  evidenced,  we  think,  by 
the  fact  that  the  plaintiff  insisted  upon  having,  and  did  re- 
ceive, separate  notes  and  a  second  real  property  mortgage  as 
evidence  of  and  security  for  the  second  and  third  loans. 

The  facts  of  the  case  at  bar  do  not  either  directly  or  by 
analogy  fall  within  the  reasoning  of  Tlu>mps&n  v.  Toland,  48 
Cal.  99,  and  Brittcm  v.  Oakland  Bank  of  Savings,  124  Cal. 
282,  [71  Am.  St.  Rep.  58,  57  Pac.  84],  and  the  general  rule 
declared  in  section  2991  of  the  Civil  Code.  At  no  time  was 
the  stock  placed  by  Mack  in  the  hands  of  Eummelen  so  as  to 
make  him  apparent  owner  thereof  for  the  purpose  of  transfer. 

[2]  The  further  contention  of  the  appellant  that  the  trial 
court  erred  in  adjudging  that  the  plaintiff  must  first  fore- 
close its  mortgages  before  resorting  to  a  sale  of  the  pledged 
stock  is  not,  we  think,  well  taken.  That  requirement  is  within 
the  purview  of  sections  2899  and  3433  of  the  Civil  Code,  and 
well  within  the  principle  enunciated  in  the  case  of  Kent  v. 
'  Williams,  114  Cal.  537,  [46  Pae.  462].  [3]  Moreover,  it  is 
in  thorough  accord  with  the  well-established  rule  in  equity 
that  where  a  creditor  has  a  lien  upon  two  funds  and  another 
lien  upon  only  one  of  them,  he  will  be  compelled  to  exhaust 
the  fund  upon  wJiich  he  has  an  exclusive  lien  and  will  be  per- 
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mitted  to  resort  to  the  other  for  deficiency  only.  {United 
States  V.  Duncafi,  12  III.  523,  [Fed.  Cas.  No.  15,003] ;  United 
States  V.  Mott,  1  Paine  C.  C.  188,  [Fed.  Cas.  No.  15,826].) 

The  contention  that  the  trial  court  erred  in  refusing  to 
strike  out  portions  of  the  defendant's  answer  was  not  argued 
and,  apparently,  is  without  merit. 

Our  conclusions  upon  the  merits  of  plaintiff's  appeal  make 
it  unnecessary  for  us  to  discuss  and  decide  the  points  pre- 
sented in  support  of  the  defendant's  appeal  from  the  same 
judgment  which,  by  stipulation,  comes  here  upon  the  same 
record. 

The  judgment  appealed  from  is  affirmed 

.Wilbur,  J.,  and  Melvin,  J.,  oonourred. 


[S.  P.  No.  8085.    In  Bant— April  21,  1919.] 

MLA.TTIE  M.  WILKINSON,  Respondent,  v.  THE  STAN- 
DARD  ACCIDENT  INSURANCE  COMPANY  OP 
DETROIT,  MICHIGAN   (a  Corporation),  AppeUant 

[1]    AcCroENT  INSURANOB  —  ACTION  ON  POMOY  —  MANNER  OF  DEATH  — 

Evidence. — In  this  action  on  a  policy  insuring  the  plaintiff's  hus- 
band against  death  or  disability  resulting  from  accident,  it  cannot 
be  held,  as  a  matter  of  law  that,  under  all  the  circumstances  and 
the  possible  inferences  to  be  drawn  therefrom,  the  evidence  adduced 
upon  the  whole  case  is  not  sufficient  to  support  the  finding  of  the 
jury,  implied  from  their  verdict,  that  the  death  of  the  deceased  was 
due  to  accident  and  not  to  suicide. 

[2]  Id. — Death  Through  Accident  oe  Suicide  —  Peesumption  —  In- 
STEUcnoN. — In  such  action  an  instruction  that  where  the  insured 
is  found  dead  under  such  circumstances  that  death  may  have  been 
due  to  suicide  or  to  accident,  the  presumption  is  against  suicide  and 
in  favor  of  accident,  is  proper,  since  such  presumption  necessarily 
and  logicany  follows  from  the  statutory  presumption  "that  a  person 
is  innocent  of  crime  or  wrong." 

[3]  Id. — 'Fact  not  in  Evidence — Nonassumption  by  Instruction. — 
Such  an  instruction  does  not  assume  a  fact  not  in  evidence,  but  is 
simply  directed  to  the  issue,  plainly  pointed  out  by  the  pleadings, 
as  to  whether  the  decedent  met  his  death  through  accident  or  suicide. 

[4]  i0. — Burden  op  Proop  not  Shifted  by  Instruction. — Such  an 
instruction  did  not  operate  to  shift  the  burden  of  proof^  nor  was  it 


Digitized  by  VjOOQfe 


April,  1919.]     Wilkinson  v.  Standard  Ago.  Ins.  Co.      253 

contradictory  of  the  court's  other  and  general  instruction,  that  the 
burden  of  proof  was  on  the  plaintiff  to  prov«  death  by  accident. 

£6]  Id. — ^Detbemination  or  Mankes  or  Death— Oibcumstantial  Evi- 
DSNCX — Appeopriate  INSTRUCTION. — 9uch  an  instruction  is  appro- 
priate and  proper  in  cases  where  the  determination  of  the  cause  of 
death  is  dependent  wholly  upon  circumstantial  evidence  which  will 
fairly  support  either  a  finding  of  accident  or  one  of  suicide. 

[6]  Id. — Pleading — Truth  op  Warranties  in  Policy. — ^In  such  action, 
the  complaint  is  not  demurrable  for  failure  to  show  that  the  war- 
ranties set  forth  in  the  policy  were  true,  where  the  warranties  were 
not  promissory  in  character. 

[7]  Id. — ^Performance  op  Warranty  —  Averment  When  Unneces- 
sary.— ^Where  nothing  is  required  to  be  performed  by  an  insured 
under  a  warranty  there  is  no  necessity  for  averring  performance, 
'for  the  reason  that  there  is  nothing  to  be  performed,  and  under 
such  circumstances  an  averment  of  performance  would  be  useless 
and  without  meaning. 

[8]  Id. — Waiver  op  Written  Proof  op  Loss — Sufficiency  op  Allega- 
tion.— An  allegation  reciting  that  plaintiff  gave  to  defendant  com- 
plete oral  proofs  of  the  facts  and  circumstances  surrounding  the  . 
death  of  the  insured,  and  that,  though  requested,  defendant  refused 
to  furnish  to  plaintiff  the  blank  form  of  proofs,  and  denied  all 
liability  upon  the  policy,  and  informed  plaintiff  that  it  was  useless 
for  her  to  make  proof  of  loss,  was  sufficient,  since  such  denial  of 
liability  constituted  a  waiver  of  the  condition  requiring  written 
proof  of  loss. 

[9]  Id. — Policy  Insuring  Both  Parties  —  False  Statement  as  to 
Age  op  Beneficiary — Valid  Policy  as  to  Deceased. — Where  an 
accident  insurance  policy  is  separable  into  two  distinct  contracts 
of  insurance,  one  insuring  the  deceased,  and  the  other  insuring  the 
beneficiary,  any  misrepresentation  respecting  the  latter  could  not 
have  any  effect  upon  the  contract  insuring  t^e  former,  and  a  false 
statement  as  to  the  age  of  the  beneficiary  wouM  not  avoid  the  policy 
as  to  the  deceased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
Comity.    H.  Z.  Austin,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Johnston  &  Jones  and  Myrick  &  Deering  for  Appellant. 

M.  K.  Harris  and  Geo.  Cosgrave   for  Respondent. 

TjENNON,  J. — This  action  was  brought  upon  a  policy  which 
insured  the  plaintiff's  husband,  John  H.  Wilkinson,  against 
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death  or  disability  resulting  from  accident.    From  a  judg- 
ment in  plaintiff's  favor  defendant  appeals. 

On  October  5,  1914,  Wilkinson  was  found  dead  in  his  bed- 
room by  his  wife.  Thqre  was  no  direct  evidence  as  to  the 
cause  of  the  death,  and  the  findings  and  judgment  of  the  trial 
court  rest  upon  the  following  uncontroverted  facts  and  cir- 
cumstances :  Wilkinson's  wife  had  gone  to  his  room  upon  hear- 
ing the  report  of  a  revolver.  The  body  was  found  prostrate 
in  front  of  a  white  enameled  wash-bowl,  with  a  bullet  hole  in 
the  forehead.  There  were  no  powder-marks  or  bums  on  the 
face.  A  revolver  lay  near  the  knee,  about  three  feet  from 
the  right  hand.  There  was  a  medicine  chest  above  the  bowl 
with  a  mirror  on  its  door.  On  the  lower  part  of  this  mirror, 
and  on  the  woodwork  below  it,  was  a  spattering  of  blood  and 
brain  matter.  There  was  no  such  spattering  on  the  bowl  or 
in  the  water  which  was  in  the  bowl.  A  small  drawer  below 
the  mirror,  which  had  theretofore  been  known  to  contain 
Wilkinson's  revolver,  as  well  as  his  shaving  materials,  was 
open,  with  the  leather  holster  still  lying  in  the  drawer.  There 
was  a  nick  on  the  edge  of  the  wash-bowl,  together  with  a  black 
mark,  as  if  some  hard  object  had  fallen,  chipping  and  dis- 
coloring the  surface.  These  marks  were  not  upon  the  bowl 
prior  to  the  shooting.  The  bullet  went  straight  into  the  fore- 
head, slightly  tearing  the  skin.  Such  a  wound,  in  the  opinion 
of  defendant's  expert  witnesses,  would  cause  one  to  crumple 
up  and  fall  immediately  to  the  floor,  and  blood  would  spurt 
back  out  of  the  wound.  The  absence  of  powder-marks  on  the 
flesh  could  be  accounted  for  by  the  experts  only  upon  the 
theory  that  the  revolver  had  been  placed  directly  against  the 
skin.  On'  the  other  hand,  a  firearms  expert  testified  on  behalf 
of  the  plaintiff  that  a  shot  fired  within  a  foot  of  the  object 
penetrated  would  leave  powder-marks  on  the  surface  around 
the  hole,  while  if  the  muzzle  of  the  weapon  were  pressed 
against  the  surface,  **it  will  bum  and  smudge — crock,"  and 
be  very  apt  to  explode  the  gun.  He  also  testified  that  Wilkin- 
son's revolver  could  have  been  discharged  by  a  blow  on  the 
hammer,  and  that  it  was  light  on  the  trigger.  One  of  the 
defendant's  witnesses  testified  to  having  seen  Wilkinson  going 
into  the  hotel  where  Wilkinson  lived,  on  the  evening  of  the 
shooting ;  that  he  was  in  the  company  of  two  persons ;  that  he 
did  not  seem  to  have  full  control  of  himself,  and  seemed  to  be 
mildly  resisting  the  efforts  of  his  companions  to  get  him  into 
the  hotel.    This  testimony,  however,  was  contradicted  by 
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plaintiff.  No  motive  for  suicide  was  slvown  or  attempted  to 
be  shown,  and  the  evidence  shows  without  conflict,  that 
Wilkinson  was  a  man  of  happy  disposition,  that  he  waa  free 
from  domestic  or  business  troubles,  and  that  he  was  cheerful 
and  in  excellent  health  up  to  the  time  of  his  death. 

Plaintiff's  theory  is  that  the  circumstances  attending  the 
killing  showed  that  Wilkinson,  in  taking  his  revolver  from  the 
drawer  above  the  bowl,  had  accidentally  dropped  the  weapon, 
and  that  it  had  fallen  on  to  the  bowl  in  such  a  position  as  to 
cause  it  to  discharge  a  bullet  into  his  head.  Defendant's  con- 
tention, on  the  other  hand,  is  that  there  was  no  evidence  in  the 
case  to  support  the  theory  of  accident ;  but  that,  on  the  con- 
trary, the  circumstances  shown  absolutely  precluded  the  pos- 
sibility of  accident,  and  therefore  compel  the  conclusion  that 
the  deceased  committed  suicide.  We  cannot  concur  in  this 
contention.  It  is  neither  inherently  incredible  nor  altogether 
impossible  that  Wilkinson  could  have  been  accidentally  shot 
and  still  have  fallen  backward.  It  is  conceivable  that  he  could 
have  been  standing  erect,  with  his  head  inclined  forward 
toward  the  bowl.  In  view  of  the  reflexes  of  the  human  body, 
it  is  also  conceivable  that  his  head  was  in  a  suflSciently  dif- 
ferent position  by  the  time  blood  spurted  from  the  wound  so 
that  the  blood  discharged  would  reach  a  higher  place  than 
that  from  which  the  shot  was  fired.  Moreover,  it  is  not  clear 
from  the  testimony  that  the  body  did  fall  straight  backward, 
as  defendant  assumes,  rather  than  crumpjed  up,  as  its  wit- 
nesses testify  would  be  the  case  if  deceased  had  been  bending 
forward  at  the  time  of  the  shot.  It  is  not  inconceivable  that 
the  gun  was  accidentally  discharged  while  being  taken  from  the 
drawer,  which  was  just  below  the  mirror  and  the  spattering 
of  blood.  [1]  In  brief,  we  do  not  feel  justified  in  holding,  as 
a  matter  of  law,  that,  under  all  the  circumstances  and  the 
possible  inferences  to  be  drawn  therefrom,  the  evidence  ad- 
duced upon  the  whole  case  is  not  sufficient  to  support  the  find- 
ing of  the  jury,  implied  from  their  verdict,  that  the  death  of 
the  deceased  was  due  to  accident  and  not  to  suicide. 

The  fact  that  plaintiff  assumed  in  her  testimony  at  the  in- 
quest immediately  following  her  husband's  death  that  he  hlad 
committed  suicide,  as  did  the  newspaper  reporter  who  wrote 
an  account  of  the  episode,  can  have  no  conclusive  effect,  since 
this  was  no  more  than  an  inference  in  each  instance.  While 
it  is  possible  that,  had  we  been  sitting  as  the  jury  in  this  case. 
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we  should  have  oome  to  a  different  conclusion  from  that  at 
which  the  jury  did  arrive,  still,  upon  the  whole  case,  it  is  not 
open  to  us  to  say,  as  a  matter  of  law,  that  there  was  no  suffi- 
cient evidence  to  support  the  verdict  and  judgment. 

Appellant  assails  the  following  instruction  to  the  jury: 
**  Where  the  insured  is  found  dead  under  such  circumstances 
that  death  may  have  been  due  to  suicide  or  to  accident,  the 
presumption  is  against  suicide  and  in  favor  of  accident.** 

[2]  The  contention  that  there  is  no  such  presumption  in 
this  state  cannot  be  sustained.  This  presumption  necessarily 
and  logically  follows  from  the  statutory  presumption  **that 
a  person  is  innocent  of  crime  or  wrong."  (Code  Civ.  Proc, 
sec.  1^63,  subd.  1 ;  Jenkin  v.  Pacific  Mut,  Life  Ins.  Co.,  131 
Cal.  121,  [63Pac.  780].) 

[3]  The  instruction  does  not  assume  a  fact  not  in  evidence. 
The  instruction  was  simply  directed  to  the  issue,  plainly 
pointed  by  the  pleadings,  as  to  whether  the  decedent  met  his 
death  through  accident  or  suicide. 

[4]  It  did  not  operate  to  shift  the  burden  of  proof  from 
plaintiff  to  defendant,  nor  was  it  contradictory  of  the  court's 
other  and  general  instruction  that  the  burden  of  proof  was 
on  the  plaintiff  to  prove  death  by  accident.  As  was  said  by 
Mr.  Justice  Sloss  from  the  bench  during  the  oral  argument  of 
the  case :  *  *  There  is  no  inconsistency  in  saying  that  the  burden 
of  proof  is  ux)on  one  party,  and  at  the  same  time  that  certain 
circumstances  will  furnish  a  presumption  which  is  an  ele- 
ment of  proof  or  item  of  evidence  to  be  weighed  in  determin- 
ing whether  he  has  sustained  that  burden."  Admittedly  the 
facts  of  the  present  case  exclude  every  cause  of  death  save 
those  of  accident  or  suicide,  and  it  is  conceded  that  the  solu- 
tion of  the  question  as  to  how  the  decedent  came  to  his  death 
is  dependent  entirely  upon  circumstantial  evidence.  In  this 
particular  the  case  is  distinguishable  from  the  case  of  WeU  v. 
Olohe  etc.  Co.,  179  App.  Div.  166,  [166  N.  Y.  Supp.  225], 
where  there  was  the  direct  and  uncontradicted  evidence  of 
several  witnesses  that  the  deceased  deliberately  jumped  in 
front  of  a  moving  train.  In  that  case  the  trial  court  charged 
the  jury  that  '*if  the  facts  are  equally  susceptible  of  either 
construction — that  is,  suicide  on  the  one  hand,  accident  on  the 
other — it  will  be  presumed  that  the  death  was  the  result  of  an 
accident  and  not  of  a  wrongful  intent."  This  instruction  was 
criticised  and  condemned  by  the  court  of  last  resort,  chiefly 
because  it  ignored  the  direct  evidence  that  the  deceased  volun- 
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tarily  threw  himself  in  front  of  an  approaching  train,  and 
invoked  the  aid  of  a  presumption  **  which  is  available  only  for 
the  purpose  of  taking  the  place  of  direct  testimony  with  the 
burden  of  proof,"  and  also  because  it  was  tantamount  to 
charging  the  jury  that  if  the  evidence  was  equally  balanced 
the  law  permitted  the  presumption  to  weigh  in  favor  of  the 
plaintiflf,  and  thereby  shifted  the  burden  of  producing  a  pre- 
ponderance of  the  proof  to  the  defendant. 

In  other  words,  the  instruction  condemned  in  the  case  cited 
was  predicated  upon  the  erroneous  assumption  that  the  evi- 
dence of  the  cause  of  death  was  wholly  circumstantial  and 
was  equally  susceptible  to  one  of  two  opposing  theories,  where- 
as the  instruction  under  review  here  merely  postulates  the 
opposing  theories  of  accident  and  suicide,  and  did  no  more 
in  our  opinion  thaij  correctly  charge  the  jury  that  when  weigh- 
ing the  evidence  they  should  give  due  weight  to  the  presump- 
tion which  the  law  indulges  against  suicide.  [6]  Such  an 
instruction  is  appropriate  and  proper  in  cases  where  the  de- 
termination of  the  cause  of  death  is  dependent  wholly  upon 
circumstantial  evidence  which  will  fairly  support  either  a 
finding  of  accident  or  one  of  suicide.  {Weil  v.  Olobe  etc,  Co., 
supra;  Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S.  661,  [32 
L.  Ed.  308,  8  Sup.  Ct.  Rep.  1360,  see,  also,  Rose's  U.  S.  Notes] ; 
Standard  Life  etc.  Co.  v.  Thornton,  100  Fed.  582,  [49  L.  R.  A. 
116,  40  C.  C.  A.  564]  ;  Jenkin  v.  Pacific  etc.  Co.,  131  Cal.  121, 
[63  Pae.  180].)  And  that,  we  think,  is  the  condition  in  the 
present  case. 

Other  grounds  which  have  been  urged  for  a  reversal  of  the 
judgment  were,  we  think,  correctly  disposed  of  by  the  appel- 
late court  for  the  first  district  in  an  opinion  written  by  Mr. 
Justice  Kerrigan,  and  we  therefore  adopt  that  opinion,  which 
is  as  follows: 

**It  is  claimed  that  the  demurrer  to  the  complaint  should 
have  been  sustained ;  that  certain  warranties  were  untrue,  for 
which  reason  the  policy  never  attached  to  the  risk ;  and  that  no 
written  proof  of  death  was  given  as  required  by  the  policy. 

**The  contention  that  the  demurrer  to  the  complaint  should 
have  been  sustained  is  based  upon  the  ground  that  it  does 
not  appear  therefrom  that  the  warranties  set  forth'  in  the 
policy  were  true,  and  for  the  further  reason  that  the  com- 
plaint simply  alleges  that  oral  proof  of  death  was  given, 
whereas  the  policy  required  written  proof. 

OLXXX  Cal.— 17 
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[6],  **With  regard  to  the  first  objection  it  is  suflScient  to 
say  that  the  warranties  referred  to  were  not  promissory  in 
character.  [7]  Where  nothing  is  required  to  be  performed 
by  an  insured  under  a  warranty  there  is  no  necessity  for 
averring  performance,  for  the  reason  that  there  is  nothing  to 
be  performed,  and  under  such  circumstances  an  averment  of 
performance  would  be  useless  and  without  meaning.  When  a 
thing  is  warranted  by  the  insured  to  exist  or  a  representation 
to  be  true  at  a  time  when  a  policy  becomes  consummated  as 
a  contract,  he  hafi  done  all  that  he  can  do.  {Cowan  v.  Phoenix 
Ins,  Co,,  78  Cal.  181,  [20  Pac.  408];  Berliner  v.  Travelers' 
Ins,  Co.,  121  Cal.  451,  [53  Pac.  922].)  It  is  only  where  the 
insured  haa  warranted  that  he  will  do  something  that  an  aver- 
ment of  performance  is  required. 

[8]  "Nor  do  we  think  that  there  is  any  merit  in  the  argu- 
ment that  the  averment  in  the  complaint  with  reference  to 
loss  under  the  policy  is  insufficient.  The  allegation  upon  this 
subject  recites  that  plaintiif  gave  to  defendant  complete  oral 
proof  of  the  facts  and  circumstances  surrounding  the  death 
of  insured,  and  that,  though  requested,  defendant  refused  to 
furnish  to  plaintiff  the  blank  form  of  proofs,  and  denied  all 
liability  upon  the  policy,  and  informed  plaintiff  that  it  was 
useless  for  her  to  make  proof  of  loss.  Such  denial  of  liability 
constitutes  a  waiver  of  the  condition  requiring  proof  of  loss. 
(Civ.  Code,  sec.  1440;  McCollough  v.  Home  Ins.  Co.,  155  Cal. 
659,  [18  Ann.  Cas.  862,  102  Pac.  814] ;  May  on  Insurance, 
469.) 

'*The  further  objection  that  the  complaint  is  insufficient  for 
the  reason  that  it  does  not  appear  therefrom  that  the  waiver 
of  the  provision  requiring  proof  of  loss  was  written  upon  or 
attached  to  the  policy,  is  disposed  of  in  the  opinion  of  Mr. 
Justice  Sloss  in  MoCoUough  v.  Home  Ins.  Co.,  supra,  and 
requires  no  discussion. 

**Nor  do  we  think  the  evidence  supports  appellant's  con- 
tention that  there  was  a  lack  of  authority  in  the  agents  in 
making  the  waiver.  We  do  not  deem  it  necessary  to  review 
in  detail  the  voluminous  evidence  upon  this  subject  Briefly, 
the  evidence  is  as  follows:  One  C.  P.  Briggs  was  the  Pacific 
Coast  superintendent  of  defendant  company  and  had  been  act- 
ing as  such  for  twenty-five  years.  Geo.  R.  Andrews  was  an 
agent  of  defendant  at  Fresno.  Briggs  had  authority  to  look 
after  the  interests  of  the  company  generally.    It  was  within 
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his  power  to  issue  policies  without  consulting  the  home  office, 
and  also  to  take  up  policies.  The  general  course  of  the  com- 
pany in  the  Pacific  territory  was  to  act  through  Briggs.  It 
was  his  business,  among  other  things,  to  look  into  all  cases 
when  accidents  happened  and  a  liability  was  claimed  again.st 
the  company.  He  had  the  power  to  appoint  agents  to  solicit 
insurance,  and  appointed  Andrews.  He  also  had  power  to 
settle  cases  for  the  company.  The  secretary  of  the  company 
testified  that  when  defendant  wanted  to  cancel  a  policy  and 
obtain  its  return  from  a  policy-holder  Briggs  made  the  de- 
mand on  the  Pacific  Coast,  and  that  when  denial  of  liability 
in  death  claims  was  made  the  general  custom  of  the  company 
was  to  convey  the  information  direct  from  the  home  office  to 
the  i>olicy-holder,  or  by  special  authority  to  Briggs;  and  that 
when  they  wished  to  offer  the  return  of  a  premium  that  had 
been  paid  they  had  Briggs  return  it. 

**Upon  receiving  news  of  the  circumstances  of  the  death  of 
insured  Briggs  instructed  Andrews  to  pay  back  the  premium 
amounting  to  the  sum  of  sixty  dollars,  and  demand  the  policy. 
This  Andrews  did,  at  the  same  time  advising  the  plaintiff  that 
he  did  it  under  instructions  from  Briggs.  The  company,  in 
the  meantime  being  fully  advised  of  all  the  proceedings,  and 
vrithin  the  time  when  proof  of  loss  might  have  been  furnished, 
ratified  the  action  of  Briggs  in  refusing  to  pay  the  plaintiff's 
claim  and  instructed  him  to  recover  the  policy.  This  is  evi- 
denced by  the  correspondence  between  the  company  and 
Briggs.  The  action  of  the  company  could  hardly  be  expected 
to  be  otherwise  from  the  facts  it  had  before  it. 

'*  We  are  further  of  the  opinion  that  the  claim  that  the  evi- 
dence is  insufficient  to  support  the  verdict  because  certain  war- 
ranties contained  in  the  policy  were  untrue  is  without  merit. 
The  untruthfulness  of  the  warranties  complained  of  qonsists 
in  (1)  that  the  insured  gave  the  age  of  his  wife  as  twenty-six 
when  she  was  in  fact  thirty;  (2)  that  insured  was  not  at  the 
time  of  the  issuance  of  the  policy  a  member  of  a  firm  but  was 
an  officer  of  a  corporation  of  the  same  name. 

"With  reference  to  the  first  alleged  false  warranty,  the 
policy  provided  as  an  additional  benefit  for  a  limited  insur- 
ance in  favor  of  the  beneficiary  if  such  person  was  over  the 
age  of  eighteen  years  and  under  the  age  of  sixty.  It  is  true 
that  courts  have  generally  held  a  warranty  as  to  age  of  the 
insured  to  be  material.     [9]     Here,  however,  the  policy,  as 
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plaintiff  contends,  is  separable  into  two  distinct  contracts  of 
insurance,  one  insuring  the  deceased,  the  other  insuring  the 
plaintiff  herself.  Any  misrepresentation  respecting  the 
beneficiary  could  in  no  manner  have  any  effect  \ipon  the  con- 
tract insuring  deceased.  The  false  statement  here  made  was 
therefore  a  matter  not  material  to  the  contract  of  insurance, 
of  deceased,  and  had  nothing  to  do  with  it.  It  is  undoubtedly 
true,  as  claimed  by  the  appellant,  that  an  agreement  between 
insurer  and  insured  that  the  falsity  of  any  statement  in  an 
application  for  insurance  will  avoid  the  policy,  is  binding; 
and  that  in  such  case  the  question  of  its  materiality  is  of  no 
consequence;  but  the  policy  here  involved  contained  no  such 
provision. 

*'The  alleged  breach  of  warranty  concerning  the  occupation 
of  deceased  was  surely  not  material,  and  appellant's  conten- 
tion with  reference  thereto  requires  no  discussion." 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Olney,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 

All  the  Justices  concurred  except  Lawlor,  J.,  who  was 
absent. 


[L.  A.  No.  4^36.    In  Bank.— Apnl  Z2,  1919.] 

JOHN     MULLER,     Respondent,     v.     STANDARD     OIL 
COMPANY  (a  Corporation),  et  al.,  Appellants. 

[1]  NiteLIGENCE — VlOI^TION  OF  MUNICIPAL  ORDINANCE — USE  OP  TWCTCLl 

UPON  Sidewalk  by  Minor — Permission  of  Father — Recovery  for 
Injury. — A  father  who  allows  his  four-year  old  son  to  use  a 
tricycle  on  a  city  sidewalk  in  violation  of  an  ordinance  is  himself 
guilty  of  a  violation  of  the  ordinance  under  section  31  of  the  Penal 
Code,  and  where  such  negligence  proximately  causes  an  injury  to 
the  child,  the  father  cannot  reco\-er  damages  for  such  injury. 
[2]  Id. — Action  for  Death — Proximate  Cause  of  Accident. — In  this 
action  by  a  father  for  damages  for  the  death  of  his  four-year  old  son, 
who  was  killed  by  being  crushed  under  an  oil  truck  at  the  crossing 
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of  the  sidewalk  on  which  the  child  was  riding  his  tricycle  with  the 
alley  on  which  the  truck  was  proceeding,  it  is  held  from  the  evi- 
dence that  the  use  of  the  tricycle  in  violation  of  the  ordinance  with 
the  father's  consent,  was  a  proximate  cause  of  the  accident. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  W.  Myers,  Judge.     Reversed 

The  facts  are  stated  in  the  opinion  of  the  court 

Mott  &  Dillon,  Bradner  W.  Lee,  Bradner  W.  Lee,  Jr.,  and 
Kenyon  F.  Lee  for  Appellants. 

Geo.  M.  Harker  and  R.  T.  Lightfoot  for  Respondent. 

WILBUR,  J. — Peter  MuUer,  a  boy  of  four  years  of  age, 
while  riding  on  a  sidewalk  on  the  west  side  of  San  Pedro 
Street  at  its  crossing  with  the  alley  midway  between  Fourth 
and  Boyd  Streets  in  Los  Angeles,  was  killed  by  being  crushed 
under  the  right  rear  wheel  of  a  five-ton  oil  truck  owned  by 
the  defendant,  Standard  Oil  Company,  driven  by  defendant 
Bechtel,  an  employee.  The  truck  was  proceeding  easterly 
out  of  the  alley  across  the  sidewalk  and  on  to  San  Pedro 
Street.  The  father,  John  MuUer,  sues  for  damages  caused  to 
Jiimself  by  the  death  of  said  child,  and  alleges  that  the  same 
was  due  to  the  negligence  of  the  driver  of  the  truck.  Judg- 
ment, after  verdict  for  five  thousand  dollars,  was  in  favor  of 
the  plaintiff.    Defendants  appeal. 

The  testimony  shows,  without  contradiction,  that  the  truck 
was  being  operated  very  slowly,  between  three  and  five  miles 
an  hour.  The  driver  testified  that  he  looked  up  and  down  the 
sidewalk  and  the  street  and  that  he  sounded  his  horn  when 
within  thirty  or  forty  feet  of  the  sidewalk;  that  he  did  not 
see  the  child  or  know  of  the  accident  until  some  bystander 
yelled  **Stop'';  that  he  stopped  within  a  few  feet  and  found 
on  looking  back  that  the  child  had  been  killed.  On  the  south 
side  of  the  alley  is  the  north  wall  of  the  Santa  Rosa  Hotel, 
whicli  extends  to  the  sidewalk,  and  the  front  or  east  side  of  the 
hotel  is  flush  with  the  sidewalk.  On  the  north  side  of  the 
alley  and  flush  with  the  edge  of  the  alley  is  a  one-stx)ry  dwell- 
ing, the  front  of  which  is  seven  and  a  half  feet  from  the  side- 
walk line,  but  in  front  of  which  a  porch  extends  several  feet 
toward  the  sidewalk.    Next  to  that  house  and  within  forty 
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feet  of  the  alley  plaintiff  resided.  Respondent's  theory  is 
that  the  child  was  riding  south  on  the  sidewalk  on  his  tri- 
cycle and  was  struck  by  some  portion  of  the  front  end  of  the 
truck  and  thrown  underneath  the  truck,  falling  in  front  of  the 
fear  wheel  on  the  opposite  side.  Appellant's  theory  is  that 
the  boy  rode  directly  under  the  truck  'between  the  front  and 
rear  wheels  and  fell  in  front  of  the  rear  wheel  on  the  opposite 
side.  The  city  of  Los  Angeles  has  an  ordinance  prohibiting 
the  use  of  tricycles  upon  sidewalks.  The  appellants  contend 
not  only  that  they  were  not  negligent,  but  that  the  child  and 
its  parents  were  guilty  of  negligence.  At  the  conclusion  of 
plaintiff's  testimony  appellants  moved  for  a  nonsuit,  upon  the 
ground  that  the  evidence  showed  that  the  child  was  negligent, 
in  violating  a  municipal  ordinance,  and  that  the  parents  were 
negligent  in  allowing  him  to  rid,e  upon  the  sidewalk  on  his 
tricycle.  The  motion  was  denied,  and  the  denial  of  this 
motion  is  now  urged  as  error.  The  court  instructed  the  jury 
that  while  it  was  negligence  per  $e  to  violate  a  city  ordinance, 
as  the  child  was  under  fourteen  years  of  age,  in  order  to  estab- 
lish negligence  by  reason  of  the  violation  of  a  city  ordinance, 
it  was  necessary  to  prove  that  the  child  knew  of  the  wrong- 
fulness of  its  conduct.  (Pen.  Code,  sec.  26.)  It  may  be  as- 
sumed for  the  purposes  of  this  decision  that  the  child,  because 
it  was  too  young  to  know  that  it  was  violating  a  city  ordinance, 
was  not  guilty  of  negligence.  If,  however,  the  father  was 
guilty  of  negligence  in  the  care  of  the  child,  which  proximately 
caused  the  injury,  he  cannot  recover.  (Meeks  v.  Southern 
Pacific  n.  B,  Co,,  56  Cal.  513,  [38  Am.  Rep.  67] ;  Fox  v. 
Oakland  Con.  St.  B,  B.  Co.,  118  Cal.  55,  [62  Am  St.  Rep.  216, 
50  Pac.  25].)  The  child  had  been  using  the  tricycle  for  over 
two  years.  Respondent  in  his  brief  assumes  that  it  was 
the  custom  of  the  child  to  play  on  the  sidewalk  with  his  tri- 
cycle. The  father  testified:  **Und  everybody  stop,  or  give 
it  vistle ;  on  the  alley  everybody  stop,  what  I  see  all  the  time,, 
xind  give  it  vistle,  or  I  think  hees  got  killed  on  the  sidewalk 
over  there  some  time."  Plaintiff  also  testified  that  im- 
mediately before  the  accident  the  child  had  been  given  a  penny 
to  go  to  a  candy  store  at  the  corner  of  Fpurth  and  San  Pedro 
Streets  on  his  tricycle ;  that  he  went  to  and  returned  from  the 
candy  store,  both  times  crossing  the  alley  on  the  sidewalk; 
that  he  again  left  on  his  tricycle  not  two  minutes  before  the 
accident.     The  court,  in  its  instructions  to  the  jury  upon  that 
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subject,  stated  that  if  the  child  was  a  dutiful  and  obedient 
child  up  to  the  time  in  question,  and  by  the  consent  of  the 
father  and  mother  had  gone  on  his  tricycle  to  the  candy  store 
to  buy  a  stick  of  candy,  had  been  told  to  immediately  return 
to  the  house  and  that  he  had  done  so,  **but  that  then  and 
immediately  thereafter  and  of  his  own  volition  and  without 
the  consent  of  his  parents,  or  either  of  them,  either  express 
or  implied,  the  chilii  decided  to  take  another  ride  on  his  tri- 
cycle, and  again  started  south  on  the  sidewalk  toward  and 
on  to  or  across  the  alleyway  in  question,  and  while  on  his 
second  trip  he  was  run  over  and  killed  by  the  negligence  of 
the  defendants,, and  without  any  negligence  of  the  parents,  or 
either  of  them,  proximately  contributing  thereto,  then  such 
actioh  of  the  mother  in  permitting  her  child  to  go  in  the  first 
place  on  the  sidewalk  and  to  get  his  candy  and  return  would 
not  excuse  the  defendants  in  this  case.*'  The  use  of  the  tri- 
cycle by  a  child  for  more  than  two  years,  with  the  knowledge 
and  consent  of  his  parents,  coupled  with  the  fiact  that  imme- 
diately before  the  accident  the  child  had  been  permitted  to 
use  his  tricycle  upon  the  sidewalk,  twice  crossing  the  alley  in 
question,  was  in  fact  a  consent  on  the  part  of  the  parents  to 
use  the  tricycle  on  the  sidewalk  at  the  time  of  the  accident,  in 
violation  of  the  city  ordinance.  [1]  The  parents  themselves, 
by  consenting  and  encouraging  their  child  to  use  the  tricycle 
upon  the  sidewalk,  were  thus  guilty  of  a  violation  of  the  ordi- 
nance. (Pen.  Code,  sec.  31.)  There  is  no  doubt  that  the  use  of 
the  tricycle  was  a  proximate  cause  of  the  accident  No  witness 
saw  the  child  in  front  of  the  truck.  It  appears  from  the  tes- 
timony of  every  witness  that  saw  the  child  when  run  over  that 
he  fell  from  his  tricycle  directly  under  the  truck,  either  be- 
cause riding  over  the  edge  of  the  curb  which  separated  the 
alley  from  the  sidewalk  the  tricycle  tipped  over,  or  because 
the  child  suddenly  turned  the  same,  or  because  he  was  struck 
by  some  part  of  the  truck — ^the  latter  being  the  contention  of 
the  respondent.  The  plaintiff's  witness,  Barlag,  who  was 
within  ten  or  fifteen  feet  of  the  boy  at  the  time  he  was  killed, 
testified:  "I  seen  the  boy  when  he  fell  under  the  truck.  He 
fell  on  the  south  side.  He  fell  under  the  wheel.  He  was  not 
Ijdng  down.  He  fell  off  his  tricycle  on  the  ground  and  under 
the  wheel.'*  On  cross-examination  he  stated  that  in  his 
opinion  the  boy  was  going  south.  When  he  first  saw  the  boy 
he  was  under  the  truct    '*He  was  not  lying  down.    He  fell 
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under  the  truck.  The  first  I  seen  he  was  under  the  truck  on 
the  tricycle  and  he  fell  under  the  wheel.  I  don 't  know  whether 
he  was  struck  by  the  front  wheel  or  not.  When  he  fell,  his 
head  fell  right  under  the  wheel."  The  plaintiff's  witness, 
Thomas  Russell,  did  not  see  the  boy,  but  stated  that  when  the 
radiator  of  th^  truck  was  two  feet  beyond  the  line  of  the 
Santa  Rosa  Hotel  he  saw  no  one  in  front  of  the  truck  at  that 
time;  that  though  he^eontinued  to  look  at  the  truck  from  that 
time  forward,  he  did  not  see  the  accident.  Plaintiff's  witness, 
James  Russell,  testified  that  the  rear  wheel  passed  over  the 
boy's  head.  '  **He  was  almost  in  an  upright  position  when  I 
first  saw  him,  and  he  just  crumpled  under  the  rear  wheel.  I 
don 't  think  he  was  standing  on  his  feet.  I  could  see  his  head 
up  above  under  the  truck.  He  was  on  the  ground.  I  saw 
the  bicycle  laying  there.  I  didn't  pay  much  attention  to  it. 
The  driver  didn't  know  that  he  had  hurt  anybody  until  he 
had  stopped  the  truck."  Defendants'  witness,  E.  A.  Farris^ 
stated  that  he  stopped  his  truck  in  front  of  plaintiff's  house 
in  order  to  wait  for  the  truck  to  emerge  from  the  alley,  having 
seen  it  coming  out  before  he  reached  the  line  of  the  sidewalk, 
but  he  did  not  see  the  child  on  the  sidewalk.  **He  was  under 
the  truck  when  I  first  saw  him ;  just  went  under  the  wheel, 
the  tricycle  and  all — under  the  right-hand  rear  wheel.  I  seen 
the  boy  just  as  he  fell,  just  as  he  went  under  the  wheel,  just 
as  the  wheel  went  over  him.  ...  He  fell  off.  It  looked  like 
there  was  a  curb  or  something  or  other.  He  made  a  turn,  Just 
tumbled  right  off  under  it.  Q.  Off  the  edge  of  the  curb,  you 
mean  ?  A.  No.  There  seemed  to  he  a  jump-off  or  something 
there.  He  just  keeled  right  over  under  the  wheel. ' '  No  other 
witnesses  saw  the  accident.  The  defendant  Bechtel  testified 
that  he  did  not  see  the  child,  although  he  looked  to  the  front 
and  both  sides,  and  all  the  witnesses  seem  to  agree  that  he 
Icnew  nothing  of  the  presence  of  thp  child  until  after  he  had 
stopped  his  truck.  The  only  evidence  from  which  the  jury 
could  infer  that  the  defendants  were  negligent,  was  that  re- 
lating to  the  speed  of  the  truck,  the  nature  and  character  of 
the  accident,  the  testimony  which  might  have  justified  the 
jury  in  finding  that  the  truck  driver  did  not  sound  his  horn 
nearer  than  thirty  or  forty  feet  to  the  sidewalk,  if  at  all, 
and  the  inference  which  the  jury  might  have  drawn  from  the 
facts  and  circumstances  at  the  time  of  the  accident  that  al- 
though the  truck  driver  and  other  witnesses  testified  that  he 


Digitized  by  VjOOQ IC 


April,   1919.]  HURLBUT  V.  QUIGLBY.  265 

looked  up  and  down  the  street,  that  he  did  not  in  fact  look 
with  due  care.  Assuming,  however,  that  there  was  suflScient 
evidence  to  sustain  the  verdict  of  the  jury  holding  the  de- 
fendants negligent,  it  is  dear  from  the  evidence  that  the  use 
of  the  tricycle  by  the  child  was  as  truly  a  proximate  cause  of 
the  accident,  under  the  circumstances,  as  was  the  use  of  the 
truck  by  the  defendants.  [2]  The  conduct  of  the  plaintiff 
in  allowing  the  child  to  use  the  tricycle  in  violation  of  the 
city  ordinance  was  negligence  on  the  part  of  the  father,  and 
because  such  negligence  contributed  to  the  injury  he  cannot 
recover. 
The  judgment  is  reversed. 

Lennon,  J.,  Shaw,  J.,  Olney,  J.,  Melvin,  'J.,  and  Angellotti, 
C.  J.,  concurred. 

LAWLOR,  J.,  Dissenting. — I  dissent.  Assuming  that  a 
case  of  negligence  per  se  was  established  against  the  plaintiff, 
yet,  upon  the  evidence  before  us  and  the  finding  implied  by 
the  verdict  of  the  jury  and  the  denial  of  a  motion  for' a  new 
trial  that  such  negligence  did  not  enter  into  and  form  a  part 
of  the  eflBcient  cause  of  the  injury,  such  finding  should  not  be 
disturbed  for  ^the  reason  that,  in  my  opinion,  we  would  be 
bound  by  a  finding  either  way. 

Rehearing  denied. 

All  the  Justices,  except  Lawlor,  J.,  concurred. 


[Sac.  No.  2722.    In  Bank.— April  25,  1919.] 

E.    W.    HURLBUT,    Respondent,    v.    J.    R.    QUIGLEY, 

Appellant.  « 

[1]  Negotiable  Instruments — -Indorsement  —  Nature  op. — An  in- 
dorsement of  a  negotiable  instrument  is  a  written  contract  of  which 
the  law  declares  the  effect,  and  when  couDted  upon,  it  is  the 
foundation  of  the  action. 
[2]  Id. — Indorsement  of  Promissory  Note  —  Waiver  of  Present- 
ment, Demand,  and  Notice  of  Protest — Part  of  Contract  With 
Enlarged    Liability. — iThe    signing  by    the    three  indorsers  of  a 
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promissory  note  of  an  agreement  on  the  back  of  tbe  note  waivinj^ 
presentment,  demand,  and  notice  of  protest  of  the  note  constitutes 
a  part  of  the  written  contract  of  indorsement  with  an  enlarged 
liability. 
[8]  Id.— LUBILITT  or  Indoeseb. — The  contract  of  an  indorser,  except 
80  far  as  he  qualifies  it  in  writing,  is  that  if  the  instrument  is  dis- 
honored, he  will,  upon  compliance  by  the  holder  with  certain  con- 
ditions, pay  the  amount  of  the  note,  and  therefore  constitutes  a 
conditional  promise  to  pay. 
[4]  Id. — ^Accommodation  Indoesers  or  Note  —  Waivbe  of  Present- 
ment, Demand,  and  Notice — Joint  Indorsement — Contribution. — 
The  words,  "for  value  received  I  hereby  waive  presentment,  demand, 
and  notice  of  protest  on  the  within  note,"  written  above  the  names 
of  three  accommodation  indorsers  of  the  promissory  note  of  a  cor- 
poration, the  indorsements  having  all  been  made  before  the  delivery 
of  the  note,  makes  the  indorsements  joint  and  not  successive  in- 
dorsements, and  an  indorser  who  pays  more  than  his  one-third  share 
has  the  right  to  sue  the  others  for  (contribution. 

[5]  Id. — Successive  Indorsees — Presumption — ^Parol  Proof — Joint 
Indorsers. — The  presumption  that  where  namce  appear  as  ac- 
commodation indorsers  in  successive  order  on  the  back  of  a  note 
they  are  successive  indorsers  and  not  joint  indorsers  may  be  over- 
come by  parol  evidence  of  an  intention  to  act  jointly  in  the  matter. 

[6]  Id. — Accrual  op  Action  fob  Contri»ution. — ^The  cause  of  action 
for  contribution  does  not  accrue  at  the  time  of  execution  of  the 
contract  by  which  persons  become  joint  sureties,  but  only  when 
one  surety  pays  more  than  his  share  of  the  debt.  « 

[7]  Id. — Nature  of  Action  for  Contribution. — The  action  for  con- 
tribution is  not  an  action  on  the  contract  of  indorsement,  but  is  an 
action  to  enforce  the  equitable  right  of  contribution  upon  the 
implied  contract  of'  each  to  the  other,  that  they  wiU  share  the 
burden  equally. 

[8]  Id. — Consideration  for  Indorsement  of  Note — Original  Debt. — 
Where  the  indorsement  is  made  before  the  delivery  of  the  note,  the 
original  debt  is  a  sufficient  consideration  for  the  contract  of  indorse- 
ment 

[9]    Id. — iNDEBTEDkESS    EVIDENCED   BY    NOTE — GiVINO   OF  NEW   N0T»— 

When  not  Payment. — ^A  debt  evidenced  by  a  promissory  note  is 
not  paid  by  the  giving  of  a  new  note  covering  the  indebtedness  and 
other  indebtedness  subsequently  accrued,  where  the  new  note  was 
neither  offered  nor  accepted  as  a  satisfaction  of  the  original  debt, 
but  merely  as  additional  evidence  thereof. 
[10]  Id. — Action  for  Contribution-hPleading — Joint  Indorsement — 
Sufficiency  of  Complaint. — In  an  action  by  an  accommodation 
indorser  of  a  note  against  another  indorser  for  contribution,  the 
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complaint  sufficiently  alleges  a  joint  indorsement  where  it  sets  forth 
the  note  and  the  c<)ntract  of  indorsement  in  fuU,  and  alleges  that 
the  note  and  the  indorsements  were  executed  and  delivered  at  the 
same  time  and  as  one  transaction. 
[11]  Pleading — Statement  or  Facts. — A  pleading  is  sufficient  if  it 
states  the  facts  upon  which  the  law  tiakes  effect;  the  conclusion 
of  law  need  not  be  stated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County.    L.  W.  Fulkerth,  Judge.    Aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Dennett  and  J.  C.  Needham  for  Appellant. 

Hawkins  &  Hawkinis  for  Respondent. 

SHAW,  J.— The  plaintiflP,  the  defendant,  and  WUliam 
Trebilcock  became  accommodatioti  indorsers  upon  a  promis- 
sory note  for  six  thousand  dollars,  payable  to  the  First  Na- 
tional Bank  of  Central  City.  The  plaintiff  was,  by  suit, 
compelled  to  pay  the  whole  thereof.  He  thereupon  brought 
the  present  action  to  recover  from  Quigley  one-third  of  the 
amount  he  had  thus  been  compelled  to  pay  and  recovered 
judgment  in  the  court  below.  From  this  judgment  the  defend- 
ant appeals. 

The  complaint  alleged  that  the  Gilpin  Lumber  Company 
executed  a  note  to  the  First  National  Bank  of  Central  City, 
bearing  date  July  10,  1911,  for  six  thousand  dollars,  and 
'Hhat  at  the  same  time  and  as  a  part  of  the  same  transaction 
and  for  value  received,  the  plaintiff,  E.  W.  Hurlbut,  and  the 
defendant,  J.  R.  Quigley,  and  one  Wm.  Trebilcock  signed  the 
following  agreement  on  the  back  of  the  said  note  and  indorsed 
the  same  as  follows,  to  wit: 

**For  value  received  I  hereby  waive  presentment,  demand 
and  notice  of  protest  on  the  within  note. 

**E.  W.  Hurlbut. 
**Wm.  Trebilcock. 
"J.  R.  Quigley." 
The  theory  of  the  complaint  is  that  Hurlbut,  Trebilcock, 
and  Quigley  were  joint  indorsers  of  the  note,  and  that  there- 
fore one  who  paid  more  than  his  one-third  share  thereof  had 


Digitized  by  VjOOQ IC 


268  HURLBUT  V.  QUIGLET.  [180  Cal. 

the  right  to  sue  the  others  foi^  contribution.  It  is  claimed 
that  the  evidence  does  not  show  a  joint  indorsejnent. 

The  theory  of  the  appellant  is  that  the  note,  with  the  writ- 
ing and  the  names  of  Hurlbut  and  Trebilcock  indorsed  there- 
on, was  delivered  to  the  bank  and  that  thereafter  Quigley 
wrote  his  name  under  the  names  gf  the  other  two  in- 
dorsers.  On  this  assumption  the  argument  is  that  with  respect 
to  the  two  other  persons,  Quigley  is  a  successive  indorser  and 
not  a  joint  indorser  with  them,  and,  consequently,  that  he  and 
Hurlbut  are  not  joint  sureties  and  that  Hurlbut  has  no  right 
of  contribution  from  him.  We  find  that  the  evidence  war- 
rants a  different  conclusion,  and  one  which  will  support  the 
judgment  given  for  the  plaintiff. 

There  was  evidence  to  the  effect  that  Quigley,  Hurlbut,  and 
Trebilcock  were  stockholders  and  officers  of  the  Gilpin  Lum- 
ber Company  at  and  for  years  prior  to  the  time  of  the  execu- 
tion of  the  note  of  July,  1911;  that  the  company's  place  of 
business  was  in  Colorado;  that  it  borrowed  large  sums  of 
money  upon  its  notes  from  time  to  time  from  banks  upon  an 
arrangement,  which  was  carried  out ,  that  Hurlbut,  Trebilcock, 
and  Quigley  should  indorse  the  same  as  sureties ;  that  in  July, 
1911,  the  company  owed  the  First  National  Bank  of  Central 
City,  Colorado,  six  thousand  dollars,  of  which  three  thousand 
dollars  was  evidenced  by  its  note  indorsed  by  Quigley  and  the 
other  two  under  the  arrangement  stated,  and  the  balance  was 
in  the  form  of  an  overdraft ;  that  the  company  desired  to  give 
a  new  note  for  said  debts  and  that  the  bank  thereupon  agreed 
to  accept  the  company's  note  for  six  thousand  dollars  in- 
dorsed by  Hurlbut,  Trebilcock,  and  Quigley,  as  sureties,  in 
satisfaction  of  such  note  and  overdraft.  Quigley  at  that  time 
lived  in  California,  but  was  still  a  stockholder  and  officer  of 
the  company.  Thereupon  the  note  was  drawn  and  properly 
signed  by  the  officers  of  the  lumber  company,  indorsed  by 
Hurlbut  and  Trebilcock,  and  handed  to  an  oflRcer  of  the  bank 
to  be  forwarded  to  Quigley,  in  California,  for  his  signature 
as  indorser.  The  note  was  so  forwarded  and  was  returned  by 
Quigley  to  the  bank  in  September,  1911,  about  two  months 
after  its  date,  with  signatures  as  above  shown.  The  bank  then 
accepted  the  note  as  the  obligation  of  the  parties  thereto  and 
canceled  the  previous  note  for  three  thousand  dollars.  There 
is  no  evidence  tending  to  show  any  understanding  between 
the  three  indorsers  that  they  were  to  be  liable  successively  in 


Digitized  by  VjOOQ IC 


April,   1919.]  HURLBUT  V.  QUIGLEY.  269 


the  order  in  which  their  names  appeared  upon  the  note,  or 
that,  their  relation  was  to  be  other  than  that  of  simultaneous 
accommodation  indorsers.  As  stockholders  they  were  all  in- 
terested in  the  credit  of  the  corporation. 

[1]  **An  indorsement  is  a  written  contract  of  which  the 
law  declares  the  effect;  and  when  counted  upon  it  is  the 
foundation  of  the  action.*'  {Haines  v.  TJiarp,  15  Ohio,  133; 
Ooldmun  v.  Davis,  23  Cal.  256;  Citizens'  Bank  y,  Jones,  121 
Cal.  32,  [53  Pac.  354].)  [2]  Where  an  indorser  precedes 
his  signature  by  a  statement  such  as  that  in  the  indorsement 
above  shown,  it  constitutes  **a  valid  indorsement  with  an 
enlarged  liability,''  such  enlargement  in  the  present  case  being 
a  waiver  of  some  of  the  conditions  imposed  by  law  upon  the 
payee  in  favor  of  the  indorser.  {Buck  v.  Davenport  Savings 
Bank,  29  Neb.  407,  [26  Am.  St.  Rep.  392,  45  ^N.  W.  776]  ; 
Helmer  v.  Commercial  Bank,  28  Neb.  474,  [44  N.  W.  482] ; 
Heard  v.  Dubuque  etc.  Bank,  8  Neb.  10,  [30  Am.  Rep.  811].) 
The  writing  above  the  indorsers'  names,  therefore,  constituted 
a  part  of  the  written  contract  of  indorsement,  [3]  The 
contract  of  an  indorser,  except  so  far  as  he  qualifies  it  in 
writing,  is  that  if  the  instrument  is  dishonored  he  will,  upon 
compliance  by  the  holder  with  certain  conditions,  pay  the 
amount  of  the  note.  (Civ.  Code,  sec.  3116.)  It  constitutes, 
therefore,  a  conditional  promise  to  pay  the  note.  *' A  promise, 
made  in  the  singular  number,  but  executed  by  several  persons, 
is  presumed  to  be  joint  and  several."  (Civ.  Code,  sec.  1660. 
See,  also.  Farmers'  Exch.  Bank  v,  Altura  etc,  Co.,  129  Cal. 
269,  [61  Pac.  1077] ;  1  Daniel  on  Negotiable  Instruments,  sec. 
94;  Maiden  v.  Webster,  30  Ind.  317;  Salomon  v.  Hopkins,  61 
Conn.  47,  [23  Atl.  716] ;  Mon^on  v.  Drakeley,  40  Conn.  559, 
[16  Am.  Rep.  74] ;  Hemmenway  v.  Stone,  7  Mass.  58,  [5  Am. 
Dec.  27].)  ** Where  all  the  parties  who  unite  in  a  promise 
receive  some  benefit  from  the  consideration,  whether  past  or 
present,  their  promise  is  presumed  to  be  joint  and  several." 
{C\v.  Code,  sec.  1659.) 

[4]  It  follows,  therefore,  that  the  circumstances  above  re- 
lated rebut  any  presumption  that  the  indorsers  did  not  intend 
to  become  jointly  bound  and,  further,  in  view  of  the  above 
authorities,  that  the  agreement  written  on  the  back  of  the 
note,  being  joint  and  several  in  its  effect,  and  a  part  of  the 
contract  of  indorsement,  made  the  entire  contract  joint  and 
several  in  character. 
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The  case,  with  respect  to  the  liability  of  the  several  in- 
dorsers  and  their  relation  to  each  other,  is  almost  identical 
with  Farmers'  Exch,  Bank  v.  Alttira  etc.  Co.^  supra.  In  that 
case  Hutson  executed  a  note  to  the  Altura  Company  and 
thereupon  it  was  taken  by  Otis,  president  of  the  company,  to 
the  plaintiff  bank,  duly  indorsed  by  the  company,  to  be  dis- 
counted for  the  benefit  of  the  company.  The  bank  required 
security,  and  the  words,  **I  hereby  waive  demand  and  notice 
of  demand,  protest  and  notice  of  protest,  and  nonpayment," 
were  stamped  upon  the  back  of  the  note.  Otis  then  took  the 
note  in  this  condition  to  procure  accommodation  indorsers. 
He  then  procured  underneath  the  words  above  quoted,  the 
names  of  five  persons,  written  one  under  the  other  and  on 
different  days.  The  note  was  then  delivered  to  the  bank  and 
by  it  discounted  for  the  company.  The  court  below  found 
that  all  of  the  persons  thus  indorsing  the  note  had  waived 
protest,  notice  of  protest,  and  nonpayment  of  the  note.  The 
court  held  that  this  finding  was  sustained  by  the  facts  above 
stated.  Referring  to  cases  where  it  was  held  that  such  an 
indorsement  constitutes  a  waiver  only  by  the  first  person 
whose  signature  appears  thereunder,  there  being  nothing  to 
indicate  the  intention  to  sign  jointly,  the  court  said  that  under 
the  circumstances  shown,  this  rule  did  not  prevail.  That  the 
first  indorser  **was  an  accommodation  indorser  like  the  rest 
of  them,  and  signed  as  they  did  for  the  benefit  of  the  mining 
company  of  which  he  and  they  were  stockholders,"  and  in 
effect  that  as  they  all  signed  before  the  note  was  delivered, 
they  were  all  alike  bound  by  the  waiver  of  notice,  etc.,  appear- 
ing above  their  signatures. 

Upon  the  evidence  in  this  case  the  court  below  properly 
found  that  there  was  no  delivery  of  the  note  until  after  it  had 
been  received  by  the  bank  from  Quigley  after  he  had  indorsed 
the  same  in  company  with  the  other  indorsers,  and  that  he 
thereby  became  a  joint  and  several  indorser  with  the  others. 
This  being  the  case,  the  right  of  contribution  would  exist  in 
favor  of  any  of  the  joint  indorsers  who  paid  more  than  his 
share  of  the  debt.  The  judgment,  so  far  as  this  point  is  con- 
cerned, is  supported  by  sufficient  evidence. 

The  appellant  attempts  to  invoke  the  rule  which  has  been 
laid  down  in  some  eases,  that  where  names  appear  as  accom- 
modation indorsers  in  successive  order  on  the  back  of  a  note, 
they  are,  in  the  absence  of  evidence  to  the  contrary,  presumed 
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to  be  successive  indorsers  and  not  joint  indorsers.  [6]  It 
is  well  settled,  however,  as  the  above  cases  indicate,  that  cir- 
cumstances showing  an  intention  to  act  jointly  ii;i  the  matter 
may  be  proven  by  parol  evidence,  and  the  presumption  of 
su-ccessive  indorsements  overcome.  (8  Cor.  Jur.  381 ;  Emier- 
prise  B.  Co,  v.  Canning,  210  Mass.  285,  [96  N.  E.  673]  j  Shea 
V.  Vahey,  215  Mass.  82,  [102  N.  E.  119].) 

The  action  is  not  barred  by  the  statute  of  limitations.  [6] 
The  cause  of  action  for  contribution  does  not  accrue  at  the 
time  of  execution  of^  the  contract  by  which  persons  becomft 
jodnt  sureties,  but  only  when  one  surety  pays  more  than  his 
share  of  the  debt.  Hurlbut  was  compelled  to  pay  this  debt 
on  January  26,  1916,  and  the  action  was  begun  on  May  17, 
1916.  The  period  of  limitation  is  two  years.  [7]  The  ac- 
tion for  contribution  is  not  an  action  on  the  coi^tract  of  in- 
dorsement, but  is  an  action  to  enforce  the  equitable  right  of 
contribution  upon  the  implied  contract  of  each  to  the  other 
that  they  will  share  the  burden  equally.  {Cliipman  v.  Morrill, 
20  Cal.  136 ;  Sherwood  v.  Dunbar,  6  Cal.  53 ;  Richter  v.  Hen- 
ningsan,  110  Cal.  530,  537,  [42  Pac.  1077] ;  Bunker  v.  0 shorn, 
132  Cal.  483,  [64  Pac.  853].) 

There  was  a  sufiScient  consideration  for  Quigley's  indorse- 
ment. [8]  His  indorsement  and  that  of  the  others  were  all 
made  before  delivery  of  the  note,  consequently  the  original 
debt  was  a  sufficient  consideration  for  the  contract  of  indorse- 
ment. (Savage  v.  Fox,  60  N.  H.  17 ;  8  Cor.  Jur.  211,  sec.  343 ; 
McDonald  v.  Randall,  139  Cal.  255,  [72  Pac.  997] ;  Rokr- 
backer  v.  Aitken,  145  Cal.  485,  490,  [78  Pac.  1054].) 

[9]  There  is  no  merit  in  the  claim  that  the  original  debt 
was  paid  by  the  Gilpin  Lumber  Company  after  the  execution 
of  the  note  in  controversy.  It  is  true  that  a  new  note  was 
afterward  given  by  the  company  to  cover  the  same  indebted- 
ness with  other  indebtedness  subsequently  accrued,  but  this 
new  note  was  neither  offered  nor  accepted  by  the  bank  as  a 
satisfaction  of  the  note  in  question  here,  but  merely  as  an 
additional  evidence  of  the  original  debt.  Such  a  transaction 
is  not  a  payment. 

Upon  the  decision  of  this  case  in  Department  it  was  stated 
that  the  complaint  did  not  sufficiently  allege  a  joint  indorse- 
ment and,  consequently,  that  the  judgment  could  not  be  sus- 
tained. This  objection  is  not  mentioned  in  the  briefs.  [10] 
Nevertheless,  we  have  given  it  further  consideration  and  we 
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are  satisfied  that  the  complaint  is  sufBcient  on  this  point. 
We  have  already  shown  that  the  contract  of  indorsement  is 
a  written  contract  of  which  the  law  declares  the  effect.  In 
this  state  the  law  on  the  subject  is  declared  in  section  3116 
of  the  Civil  Code.  It  is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  law  is  the  same  in  Colorado.  That 
section  recognizes  that  such  contract  may  be  qualified.  We 
have  also  shown  that  the  qualification  written  on  the  note  here 
involved  and  signed  by  the  indorsers  made  the  entire  contract 
of  indorsement  joint  and  several  in  character  as  between  the 
parties  thereto.  The  complaint  sets  forth  the  note  with  this 
contract  indorsed  thereon,  in  full.  It  therefore  charges  that 
the  contract  of  indorsement  is  joint  and  several.  Furthermore, 
it  alleges  that  the  Gilpin  Lumber  Company  '*  executed  and 
•delivered"  the  six  thousand  dollar  note  and  that  **at  the  same 
time  and  as  a  part  of  the  same  transaction''  the  three  in- 
dorsers *' signed'';  the  agreement  so  written  on  the  back  of  the 
note  and  indorsed  the  same.  This  means  that  the  indorse- 
ments were  simultaneously  delivered.  It  is  the  final  delivery 
as  a  complete  contract  that  constitutes  execution.  Therefore 
it  alleges  that  the  indorsed  agreement  was  executed  simul- 
taneously by  all  the  indorsers.  The  allegation  that  they  all 
signed  the  agreement  is  an  allegation  that  Quigley  signed  it. 
He  would  be  bound  by  it  as  matter  of  law.  [11]  A  plead- 
ing is  sufficient  if  it  states  the  facts  upon  which  the  law  takes 
effect.  The  conclusion  of  law  need  not  be  «tated.  As  it 
appears  from  the  pleading  that  the  contract  of  indorsement 
was  joint  and  several,  and  that  Quigley  and  the  others  simul- 
taneously executed  it,  the  conclusion  must  be  that  it  charges 
a  joint  indorsement  by  Quigley  and  the  others. 
The  judgment  is  affirmed. 

Olney,  J.,  Lennon,  J.,  Melvin,  J.,  Lawlor,  J.,  and  Angellotti, 
C.  J.,  concurred. 

WILBUR,  J.,  Dissenting. — I  dissent.  In  view  of  the  fact 
that  the  prevailing  opinion  holds  that  the  complaint  is  suffi- 
cient, while  the  contrary  opinion  prevailed  in  Department, 
it  seems  proper  to  express  in  a  dissent  the  view  taken  in  De- 
partment, to  which  I  still  adhere. 

In  Navajo  Cmtnty  Bank  v.  Dolson,  163  Cal.  485,  [41 
L.  R.  A.  (N.  S.)  787,  126  Pac.  153],  the  court  in  Bank,  speak- 
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ing  through  Chief  Justice  Angellotti,  where  a  note  had  been 
indorsed  by  three  persons  (the  defendants)  before  its  de- 
livery, as  an  accommodation  to  the  payer,  said:  **It  cannot 
be  doubted  that  if  the  note  was  a  negotiable  instrument,  the 
defendants  were  mere  indorsers  with  no  other  liability  than 
that  of  indorsers.  As  such,  notice  of  dishonor  or  nonpayment 
would  be  essential  to  their  liability  in  the  absence  of  waiver 
on  their  part  to  right  of  such  notice."  The  main  opinion 
holds  that  the  words,  **Por  value  received  I  hereby  waive 
presentment,  demand  and  notice  of  protest  on  the  within 
note,'*  converts  the  indorsements  which  would  otherwise  be 
constnied  as  successive  indorsements  into  joint  indorsements. 
This  view,  it  seems  to  me,  does  not  give  sufficient  weight  to 
the  effect  of  an  indorsement  as  provided  by  the  law.  It  is 
conceded  that  without  the  waiver  clause  the  effect  of  the  in- 
dorsement of  Hurlbut,  as  between  Hurlbut  and  Quigley, 
was  that  Hurlbut,  the  first  indorser,  agreed  to  reimburse 
Quigley,  the  last  indorser,  upon  proper  presentment,  demand, 
and  notice,  in  the  event  that  Quigley  was  called  upon  to 
pay  the  note,  and  the  effect  of  Quigley 's  indorsement  was 
that  Quigley  would  pay  the  note  to  the  payee,  in  the  event 
that  the  payer  failed  to  do  so,  upon  proper  presentment,  de- 
mand, and  notice,  with  recourse,  in  case  of  such  payment  for 
reimbursement  against  Hurlbut.  This  rule  is  thus  stated  in 
Daniel  on  Negotiable  Instruments,  section  704:  '*But  in  the 
absence  of  any  agreement  among  accommodation  indorsers, 
the  law  fixes  their  liability  in  accordance  with  the  order  of  the 
names  on  the  paper,  and  the  indorser  who  pays  a  bill  or  note 
haa  recourse  against  a  prior  indorser  for  reimbursement." 
The  same  ruft  concerning  indorsers  is  stated  in  a  note  in  28 
L.  R.  A.  (N.  S.)  1039:  ''Their  liability  irUer  se,  in  the  ab- 
sence  of  an  express  agreement  to  the  contrary,  is  that  ex- 
pressed by  the  paper  itself,  and  their  liability  is  successive 
and  not  joint;  consequently  they  are  not  cosureties  and  the 
doctrine  of  contribution  does  not  obtain.  .  .  .  The  only 
question,  in  the  absence  of  an  agreement  to  the  contrary,  is 
what  is  the  prima  facie  liability  of  the  parties  as  shown  by  the 
paper  itself."  The  rule  may  perhaps  best  be  stated  in  the 
language  of  section  3116  of  the  Civil  Code,  in  force  at  the 
time  of  the  transaction:  **.  .  .  Every  indorser  of  a  negotiable 
instrument,  unless  his  indorsement  is  qualified,  warrants  to 
every  subsequent  holder  thereof,  who  is  not  liable  thereon  to 
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liim  .  .  .  that  if  the  instrument  is  dishonored,  the  indorser 
will,  upon  notice  thereof  duly  given  to  him,  or  without  notice, 
where  it  is  excused  by  lanv,  pay  the  same  vntli  interest.  ..." 
Now,  where  notice  is  waived  the  giving  of  notice  is  **  excused 

.by  law,*'  and  do  not  we  have  here  a  situation  expressly 
provided  for  by  section  3116,  namely,  that  the  first  indorser 
warrants  to  the  last  indorser  that  he  will,  without  notice,  pay 
the  same  with  interest?  If  we  hold,  as  I  agree  may  proj)- 
erly  be  done,  that  the  waiver  clause  applies  to  all  the  subse- 
quent indorsements  (although  there  are  authorities  in  other 
states  to  the  contrary,  Daniel  on  Negotiable  Instruments,  sec. 
1092a,  6th  ed.,  p.  1247),  it  seems  to  me  that  we  give  full  effect 
to  such  clause  by  holding  that  this  waiver  is  a  joint  and  sev- 
eral agreement  of  waiver,  the  legal  effect  of  which  is  to  re- 
move from  the  indorsement  the  condition  implied  by  law  that 
the  obligation  to  pay  shall  be  conditioned  upon  proper  pre- 
sentment, demand,  and  notice,  so  that  Hurlbut's  agreement 
to  pay  the  payer  of  the  note  in  the  case  of  the  default  of  the 
payee,  or  to  reimburse  Quigley  in  the  event  that  Quigley  is 
called  upon  to  pay  the  same,  is  no  longer  conditioned  upon 
presentment,  demand,  and  notice,  but  absolute  without  such 
presentment,  demand,  and  notice,  while  Quigley 's  agreement 
to  pay  the  payee  of  the  note  with  recourse  on  Hurlbut  for 
reimbursement  also  becomes  absolute,  instead  of  conditional 
upon  such  presentment,  demand,  and  notice.  To  hold  that 
because  the  indorsers  join  in  the  one  agreement  to  waive 
notice,  etc.,  they  thereby  completely  change  the  contract  im- 
plied by  law,  so  that  instead  of  Hurlbut 's  agreement  to  pay 
Quigley  we  have  an  implied  agreement  that  Quigley  will  pay 
to  Hurlbut,  seems  to  me  to  give  an  effect  to  such  waiver  wholly 
foreign  to  its  language  and  evident  purpose.  The  main  opin- 
ion states  that  the  effect  of  the  waiver  and  indorsement  simply 
constitutes  a  contract  of  indorsement  with  enlarged  liability, 
while  the  effect  of  the  decision  is  that  where  several  indorsers 

'join  in  such  waiver,  their  contract  becomes  one  of  guaranty, 
or  suretyship ;  a  joint  obligation  to  pay  the  payee  in  the  event 
of  the  payer's  default,  with  the  obligation  to  mutually  con- 
tribute in  the  event  anyone  is  called  to  pay  more  than  his  pro- 
portion to  the  payee.  The  rules  of  the  law-merchant,  pre- 
viously in  effect,  governing  such  cases  have  been  incorporated 
into  our  Civil  Code,  in  the  uniform  negotiable  instrument 
law,  since  the  cafi(^  was  tried,  and  may  well  be  stated  in  the 
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language  of  section  3148  of  the  Civil  Code,  as  amended  in 
1917,  [Stats.  1917,  p.  1543],  providing  as  follows:  '* Where 
a  person  places  his  indorsement  on  an  instrument  negotiable 
by  delivery  he  incurs  all  the  liabilities  of  an  indorser."  Sec- 
tion 3149  of  the  Civil  Code:  **As  respects  one  another  in- 
dorsers  are  liable  prima  facie  in  the  order  in  which  they 
indorse ;  but  evidence  is  admissible  to  show  that  as  between  or 
among  themselves  they  have  agreed  otherwise.  Joint  payees 
or  joint  indorsers  who  indorse  are  deemed  to  .indorse  jointly 
and  severally."  Section  3145  of  the  Civil  Code  provides  as 
follows:  **  Where  a  person,  not  otherwise  a  party  to  an  instru- 
ment, places  thereon  Jiis  signaUure  in  blank  before  delivery  he 
is  liable  as  indorser,  in  accordance  with  the  following  rules: 

(1)  //  the  instrument  is  payable  to  the  order  of  a  third  per- 
son, he  is  liable  to  the  payee  and  to  all  subsequent  por^te^. 

(2)  If  the  instrument  is  payable  to  the  order  of  the  maker 
or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties 
subsequent  to  the  maker  or  drawer.  (3)  If  he  signs  for  the 
accommodation  of  the  payee,  he  is  liable  to  all  parties  sub- 
sequent to  the  payee."  It  seems  to  me,  therefore,  that  the 
fact  that  the  indorsers  joined  together  in  the  waiver  does  not 
aflfect  that  part  of  the  contract  relating  to  their  obligation 
to  pay  one  another  and  to  pay  the  payee.  I  do  not  believe 
that  the  mere  waiver  of  notice  can  convert  an  agreement 
which  the  law  expressly  provides  shall  be  that  of  indorser 
into  a  mere  contract  of  guaranty. 


[S.  P.  No.  S700.    In  Bank.— April  28,  1919.] 

E.     J.     HANSON     et     al.,     Appellants,     v.     HERBERT 
CHOYNSKI,  Respondent. 

[1]  Corporations  — Dissolution  for  Nonpayment  or  License  Tax  — 
Directors  Trustees  for  Creditors  —  Construction  of  Code 
Amendment  of  1905. — The  legislature  contemplated  that  section 
4Cf0  of  the  Civil  Code,  as  amended  in  1905  (Stats.  1905,  p.  563), 
providing  that  unless  other  persons  are  appointed  by  the  court,  the 
directors  or  managers  of  the  affairs  of  a  corporation  at  the  time 
of  its  disfiolution  are  trustees  of  the  creditors  and  stockholders  or 
members  of  the  corporation  dissolved,  and  have  full  power  to  settle 
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the  affairs  of  the  corporation,  would  apply  to  corporations  dissolved 
for  nonpayment  of  license  tax,  as  well  as  to  corporations  dissolved 
under  the  provisions  of  the  codes. 

[2]  Id. — Appucation  of  Trust  Funds  to  Payment  of  Claims  — 
Duties  of  Creditors — ^Legal  Kembdibs. — ^Where  a  corporation  has 
been  dissolved  for  nonpayment  of  its  license  tax  Vind  the  affairs  of 
the  corporation  are  under  the  control  of  the  directors  as  trustees, 
the  creditors  must  ordinarily  seek  the  usual  remedies  at  law  before 
applying  to  a  court  of  equity  to  compel  the  application  of  the 
funds  in  the  hands  of  the  trustees  to  the  payment  of  their  claims. 

[3]  Id. — Misapplication  of  Trust  Funds — Action  to  Compel  Appro- 
priation in  Payment  op  Creditors'  Claims — Equity. — Creditors 
of  a  corporation  dissolved  for  nonpayment  of  its  license  tax  are 
justified  in  seeking  the  interposition  of  a  court  of  equity  to  com- 
pel the  application  of  trust  funds  to  the  payment  of  their  claims, 
where  it  is  made  to  appear  that  one  of  the  directors  was  seeking  to 
t  appropriate  the  major  part  of  the  assets  to  his  own  claim,  and  relief 
had  been  unsuccessfully  sought  in  the  only  legal  tribunal  that  could 
defeat  such  a  preference. 

[4]  Id. — Director  as  Creditor  —  Payment  of  Own  Claim  Void. — A 
director  of  a  corporation  who  is  at  the  same  time' a  creditor  is  pre- 
cluded from  using  his  position  as  director  to  obtain  a  preference 
over  other  creditors  in  the  payment  of  his  own  claim. 

[5]  Id. — MiSAPPucATioN  of  Trust  Funds  by  One  Trustee — Action 
to  Compel  Appucation  to  Payment  of  Creditors*  Claims  — 
Pleading — Parties— Other  Trustees  Necessary  Defendants.— 
Where  one  of  three  trustees  of  a  corporation  dissolved  for  nonpay- 
ment of  license  tax  has  applied  trust  moneys  in  his  hands  in  pay- 
ment of  his  own  claim,  the  other  two  trustees  are  necessary  parties 
defendant  in  an  action  by  creditors  of  the  corporation  to  compel 
the  application  of  tlie  money  to  the  payment  of  their  claims. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  M.  Seawell,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Vogelsang  &  Brown  and  Wm.  M.  Cannon  for  Appellants. 

Herbert  Choynski,  in  pro.  per.,  and  James  Raleigh  KeUy 
for  Respondent. 

WILBUR,  J. — ^Plaintiffs  are  creditors  of  the  Olson's  Mar- 
ket Incorporated.    In  September,  1907,  it  appeared  that  the 
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corporation  was  insolvent,  and  negotiations  were  in  progresisi 
between  the  defendant  and  one  I.  I.  Brown,  representing  the 
creditors,  wherein  it  was  sought  to  settle  the  claims  of  the 
creditors  at  thirty  cents  on  the  dollar.  In  order  to  consum- 
mate these  negotiations  it  was  necessary  to  sell  the  property 
of  the  corporation,  and,  in  addition  thereto,  for  the  stock- 
holders to  raise  a  certain  amount,  which,  together  with  the 
amount  for  which  the  property  was  sold,  would  aggregate 
a  suflScient  amount  to  pay  thirty  cents  on  the  dollar.  While 
these  negotiations  were  pending,  on  November  30,  1907,  the 
charter  of  the  Olson's  Market  Incorporated  'was  forfeited  for 
nonpayment  of  its  license  tax.  Subsequent  thereto  two  sales 
of  the  property  of  the  corporation  were  effected  which  had 
been  in  contemplation  as  a  part  of  the  proposed  settlement. 
Stock  and  fixtures  were  sold  for  $1,598,  and  a  cheek  therefor 
was  drawn  in  favor  of  the  corporation.  This  check  was  in- 
dorsed ''Herbert  Choynski,  Trustee,'*  and  collected  by  the 
defendant,  who  was  a  director  at  the  time  of  the  dissolution 
of  the  corporation.  Mr.  Olson,  one  of  the  other  directors,  sold 
stock  of  goods  for  the  sum  of  $467  and  retained  the  possession 
thereof.  There  was  at  the  time  of  the  dissolution  one  other 
director,  there  being  three  in  all,  named  H.  B.  Hawkinson. 
The  total  amount  of  indebtedness  due  for  merchandise  is  al- 
leged by  the  defendant  to  be  about  ten  thousand  dollars.  The 
defendant  claimed  that  the  corporation  was  largely  indebted 
to  him,  and  in  his  answer  states  that  the  amount  of  that  in- 
debtedness was  nineteen  thousand  dollars.  It  was  believed 
by  the  creditors  that  the  proceeds  of  these  ^sales  of  the  prop- 
erty of  the  corporation  were  beinsr  held  to  pay  their  claims,  and 
that  the  delay  was  caused  by  the  failure  of  the  stockholders 
to  raise  the  additional  money  required  to  completely  liquidate 
the  affairs  of  the  corporation.  Defendant  subsequently  re- 
fused to  pay  over  the  money  in  his  hands,  or  any  part  of  it, 
for  division  among  the  creditors  of  the  corporation.  Bank- 
ruptcy proceedings  were  thereupon  begun  against  the  cor- 
poration, upon  the  theory  that  there  had  been  an  illegal 
preference  in  favor  of  the  defendant  as  a  creditor  of  the  cor- 
poration. The  defendant,  acting  as  attorney  for  the  Olson's 
Market  Incorporated,  filed  an  answer  to  the  petition  in  bank- 
ruptcy, verified  by  him  as  an  attorney^  containing  the  follow- 
ing denial:  ** Denies  that  the  said  respondent  did  convey  or 
transfer,  or  did  permit  to  be  conveyed  or  transferred  to 
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Herbert  Choynski  or  any  other  person,  the  sum  of  $1,598,  or 
any  other  sum,  the  property  of  said  respondent,  with  intent 
to  hinder,  delays,  or  defraud  the  creditors,  or  either  of  them, 
of  said  respondent/'  It  was  also  alleged  in  said  answer 
that  the  corporation  had  been  dissolved  November  30,  1907. 
It  denied  specifically  any  transfer  of  its  property,  **to  wit, 
the  sum  of  $1,598  or  any  other  sum  to  one  of  its  creditors, 
Herbert  Choynski,  or  to  any  other  person,  with  intent  to 
prefer  said  Herbert  Choynski,  or  any  other  person,  as  a 
creditor  over  its  other  creditors,  or  either  of  them/'  Upon 
the  trial  before  the  referee,  according  to  the  testimony  of 
Brown  and  the  referee,  the  defendant  Herbert  Choynski  tes- 
tified that  he  had  received  the  check  for  $1,598  in  trust  for 
the  creditors,  and  that  he  did  not  receive  it  and  was  not 
holding  it  adversely  to  the  creditors.  In  his  answer  in  this 
case  the  defendant  alleges  that  the  corporation  was  indebted 
to  him  in  the  sum  of  nineteen  thousand  dollars;  that  it  was 
agreed  between  himself  and  Henry  Olson,  one  of  the  other 
trustees,  that  this  sum  of  $1,598  should  be  applied  upon  the 
defendant's  claim,  but  subsequently  *'one  thousand  dollars  of 
B€ud  sum  was  returned  to  the  said  Henry  Olson  for  the  reason 
that  it  was  believed  that  the  same  would  be  considered  a 
preference."  On  the  trial  the  defendant  testified  with  rela- 
tion to  the  matter  as  follows:  **We  had  this  bankruptcy  pro- 
ceedings under  way,  and  I  told  him,  I  said,  *  Olson,  our  bank- 
ruptcy court  cannot  adjudicate  this  corporation  a  bankrupt, 
because  this  corporation  was  dead,  and  they  have  no  right  to 
take  any  action  with  respect  to  a  dead  corporation  any  more 
than  they  have  with  respect  to  a  dead  person.  They  will 
never  be  able  to  adjudicate  this  a  bankrupt,  and  the  court 
will  not  make  that  adjudication.'  Now  I  have  been  the  only 
friend  this  corporation  has  had.  I  explained  to  him  that  I 
was  entitled  to  five  hundred  dollars  of  the  money  anyhow, 
even  if  there  was  an  adjudication  of  bankruptcy.  I  would 
be  entitled  to  have  paid  the  costs  that  were  paid  by  me  and 
my  five  hundred  dollars  attorney's  fees,  and  no  bankruptcy 
court  would  be  permitted  to  adjudicate  that  question,  and 
this  other  one  thousand  dollars  I  ought  to  be  able  to  get  that 
and  use  and  apply  on  there,  because  if  the  whole  thing  did  go 
into  bankruptcy  they  wouldn't  get  one  cent  on  the  dollar,  and 
it  wouldn't  bo  distnbnted  amonof  enough  people  to  mako  it 
worth  anybody's  while.     He  said,  *All  right;  I  would  ratlier 
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have  you  have  it  than  anybody  else.'  I  said,  *A11  right;  then 
if  anything  comes  up  after  'this  you  will  understand  that 
you  have  given  me  permission  to  take  it,'  and  he  said,  *Yes.' 
This  is  all  that  took  place  at  that  time.  That  took  place 
between  me  and  Mr.  Olson  at  the  very  time  the  Olson's  market 
was  charged  with  giving  me  a  preference  of  $1,598. 

"Q.  You  carried  out  the  preference,  then,  while  that  pro- 
ceeding was  going  on?  A.  Yes,  I  did.  I  tried  in  every  way 
to  get  it,  I  will  tell  you  that  candidly. 

'*Q.  You  waited  until  you  testified  in  the  bankruptcy  pro- 
ceeding that  there  was  no  preference  and  then  you  went  and 
had  a  preference  after  testifying  and  before  the  proceeding 
was  decided?    A.  I  guess  that  is  it." 

The  court  in  this  action  found:  "That  in  August,  1909,  the 
defendant  agreed  with  his  cotrustee,  Henry  Olson,  that  the 
defendant  should  apply  the  sum  of  $1,598  as  part  payment  on 
account  of  defendant's  own  daim  against  Olson's  Market 
Incorporated,  exceeding  said  sum  by  a  considerable  amount, 
and  the  defendant  did  then  so  apply  said  sum ;  and  thereupon 
he  paid  over  to  said  Olson  one  thousand  dollars  thereof." 
The  court  further  found  that  the  bankruptcy  proceedings 
were  begun  April  14,  1908,  upon  the  ground  of  a  preference 
of  defendant  as  a  creditor  in  the  sum  of  $1,598,  and  upon 
the  ground  of  a  transfer  to  the  defendant  of  the  sum  of 
$1,598,  with  intent  to  prefer  him  as  a  creditor,  and  upon  no 
other  ground,  and  that,  after  a  full  hearing  of  the  petition, 
in  the  month  of  August,  1910,  **said  court  adjudicated  that 
none  of  the  alleged  acts  aforesaid  had  been  committed,"  and 
thereupon  dismissed  the  said  bankruptcy  proceedings.  There- 
after plaintiffs  brought  this  proceeding  on  behalf  of  them- 
selves and  other  creditors,  praying,  among  other  things,  *'That 
the  sum  of  $1,598,  with  interest,  be  paid  by  the  defendant  to 
the  clerk  of  the  court  for  the  benefit  of  plaintiffs  and  such 
other  creditors  of  the  Olson's  Mai^et  Incorporated  as  are  en- 
titled to  participate  therein,  and  that  the  funds  be  ordered  dis- 
tributed proportionately  according  to  the  respective  amounts 
of  their  valid  claims  among  the  creditors  of  said  Olson's 
Market  Incorporated  entitled  legally  to  participate  therein, 
and  for  general  relief."  The  defendant  in  his  answer  and 
upon  the  witness-stand  denied  that  he  was  a  director  or 
trustee  of  the  defunct  corporation,  but  the  finding  of  the 
court  was  to  the  contrary. 


Digitized  by  VjOOQ IC 


280  Hanson  v.  Choynskl  [180  Cal 

The  rights  qt  the  parties  depend  in  large  measure  upon  the 
statute  concerning  the  effect  of  a  dissolution  of  a  corporation 
in  force  at  the  time  of  such  dissolution.  Judgment  was  for 
the  defendant,  and  plaintiffs  appeal.  Appellants  predicate 
their  right  to  recover  in  this  form  of  action  on  the  theory  that 
immediately  upon  the  dissolution  of  the  corporation  the  di- 
I'ectors  became  trustees  for  the  stockholders  and  creditors  of 
the  corporation,  under  section  400  of  the  Civil  Code.  They, 
therefore,  claim  the  aid  of  a  court  of  equity  in  the  adminis- 
tration and  distribution  of  the  trust.  The  statute  providing 
for  a  forfeiture  of  a  corporate  charter  for  failure  to  pay  the 
license  tax  declares  (Stats.  1907,  p.  746,  sec.  10a) :  (Italics 
ours.)  **In  all  cases*  of  forfeiture  under  the  provisions  of 
this  act,  the  directors  or  managers  in  oflSce  of  the  affairs  of 
any  domestic  corporation,  whose  charter  may  be  so  forfeited, 
...  are  deemed  to  be  trustees  of  tlie  corporation  and  stock- 
holders or  members  of  the  corporation  whose  power  or  right 
to  do  business  is  forfeited,  and  have  full  power  to  settle  the 
affairs  of  the  corporation,  and  to  maintain  or  defend  any  ac- 
tion or  proceeding  then  pending  in  behalf  of  or  against  any  of 
said  corporations,  or  to  take  such  legal  proceedings  as  may  be 
necessary  to  fully  settle  the  affairs  of  the  corporation,  and 
such  directors  or  managers,  as  such  trustees,  may  be  sued  in 
any  of  the  counties  of  the  state  by  any  person  having  a  claim 
against  any  of  said  corporations."  This  statute  does  not  in 
express  terms  make  the  directors  trustees  for  the  creditors. 
However,  section  400  of  the  Civil  Code,  as  it  stood  at  the  time 
of  the  dissolution  of  the  corporation,  provided :  **  Unless  other 
persons  are  appointed  by  the  court,  the  directors  or  managers 
of  the  affairs  of  a  corporation  at  the  time  of  its  dissolution 
are  trustees  of  the  creditors  and  stockholders  or  members  of 
the  corporation  dissolved,  and  have  full  power  to  settle  the 
affairs  of  the  corporation.*'  It  is  claimed  that  these  two 
statutes  must  be  construed  together,  and  when  so  construed 
the  directors  are  trustees  for  the  creditors  as  well  as  the  stock- 
holders. The  power  to  manage  the  property  of  the  defunct 
corporation,  and  to  settle  its  affairs,  necessarily  involves  the 
payment  of  the  creditors*  claims,  where  there  is  sufficient 
property,  and  the  creditors  are,  therefore,  necessarily  in- 
terested in  the  conduct  of  the  trustees.  The  question  of  the 
method  of  enforcing  their  claims,  however,  is  more  difficult, 
and  depends  upon  the  legislation  on  the  subject    In  order  to 
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correctly  understand  the  rights  of  a  corporation,  its  stock- 
holders and  creditors,  in  case  of  dissolution  for  nonpayment 
of  license  tax,  it  is  necessary  to  consider  the  history  of  this 
legislation.  The  original  statute  imposing  a  license  tax  was 
approved  March  20,  1905.  (Stats.  1905,  p.  493.)  It  pro- 
vided for  the  forfeiture  of  the  charters  of  all  corporations 
failing  to  pay  the  license  tax  (section  6),  and  declared  that 
any  person  who  shall  exercise  **any  powers  under  the  charter 
of  any  such  corporation  after  the  same  shall  become  forfeited 
to  the  state,  shall  be  guilty  of  a  misdemeanor."  No  provision 
was  made  therein  for  settling  the  affairs  of  such  a  dissolved 
corporation,  or  disposing  of  its  property.  To  provide  for  this 
defect,  the  legislature  the  next  day  (March  21,  1905)  repealed 
section  399  and  amended  section  400  of  the  Civil  Code  to  read 
as  above  quoted.  (Stats.  1905,  p.  563.)  This  amendment 
merely  substituted  "a'*  for  **such'*  before  the  word  ** cor- 
poration." The  reason  for  the  change  was  that  section  39J) 
of  the  Civil  Code  stated  that  the  dissolution  of  corporations, 
if  voluntary,  was  provided  for  by  the  chapter  on  dissolution 
of  corporations  (Code  Civ.  Proc,  tit.  VI,  pt.  Ill),  and  in- 
voluntary by  the  chapter  on  qtu)  warrwnto  (c.  5,  tit.  X,  pt.  II, 
Code  Civ.  Proc.) ;  consequently  the  words  '*such  corpora- 
tion" in  section  400  of  the  Civil  Code  might  be  construed  to 
apply  only  to  corporations  dissolved  by  one  of  these  two 
methods.  [1]  It  is  obvious,  therefore,  that  the  legislature 
contemplated  that  section  400  of  the  Civil  Code  would  apply 
to  corporations  dissolved  for  nonpayment  of  license  tax,  and 
that  it  was  amended  as  a  part  of  the  general  scheme  of  dealing 
with  corporations  so  dissolved-  The  effect  of  this  legislation 
was  to  destroy  the  corporation  so  that  no  suit  could  be  brought 
against  it,  and  that  a  judgment  secured  in  a  suit  prosecuted 
against  the  corporation,  if  before  or  pending  the  suit  the 
corporation  was  thus  dissolved,  was  void.  (Newhall  v.  West- 
ern Zinc  MinJCo,,  164  Cal.  380,  [128  Pac.  1040]  ;  Crossman 
V.  Yivienda  Water  Co.,  150  Cal.  575,  580,  [89  Pac.  335].) 
**It  is  settled  beyond  question  that,  except  as  otherwise  pro- 
vided by  statute,  the  effect  of  the  dissolution  of  a  corporation 
is  to  terminate  its  existence  as  a  legal  entity,  and  render  it 
incapable  of  suing  or  being  sued  as  a  corporate  body  or  in  its 
corporate  name.  It  is  dead,  and  can  no  more  be  proceeded 
against  as  an  existing  corporation  than  could  a  natural  person 
after  his  death.    There  is  no  one  who  can  appear  or  act  for 
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it,  and  all  actions  against  it  are  abated,  and  any  judgment 
attempted  to  be  given  against  it  is  void.  .  .  .  Statutes  similar 
to  our  section  400  of  the  Civil  Code  above  quoted  do  not  have 
the  effect  of  continuing  the  existence  of  the  corporation  as 
cestui  que  trust,  or  otherwise,  so  as  to  render  it  capable  of 
defending  actions  in  its  corporate  name."  {Crossman 
V.  Vivienda  Water  Co,,  supra,)  The  effect  of  this  legislation 
w^U3  very  far-reaching  and  disastrous.  Corporate  charters 
were  forfeited  without  any  knowledge  on  the  part  of  the 
creditors  of  such  forfeiture.  The  Governor  of  the  state,  on 
June  1,  1906,  in  his  call  for  an  extra  session  of  the  legislature, 
specified  as  one  of  the  purposes  of  such  session  the  amend- 
ment of  the  statute  of  1905,  *' so  as  to  increase  the  license  tax 
on  such  corporations,  .  .  .  and  provide  for  the  revival,  under 
certain  conditions,  of  the  corporations^  which  have  not  paid 
thedr  tax,  and  make  provision  for  settling  the  affairs  of  cor- 
porations where  said  license  tax  has  not  been  paid;  ..." 
The  legislature,  on  June  13, 1906,  at  its  special  session,  passed 
an  act  amending  the  law  of  March  20,  1905  (Stats.  1907, 
Extra  Sess.  1906,  p.  22),  by  amending  every  section  thereof 
excepting  the  section  providing  for  appropriations,  and  add- 
ing two  new  sections,  10a  and  10b.  Section  6  provided  that  by 
payment  of  the  delinquent  license  tax  between  July  1,  1906, 
and  September  6,  1906,  with  penalties  therein  provided,  the 
corporation  '*  shall  be  relieved  from  the  forfeiture  prescribed 
by  the  act,  and  all  i)ersons  exercising  the  powers  of  any  such 
corporation  making  such  payment  shall  be  relieved  from  the 
provisions  of  section  nine  of  the  act."  Section  10a  was  added 
in  the  same  terms  as  above  quoted  from  the  amendment  of 
1907  (Stats.  1907,  p.  745;  Extra  Sess.  1906,  p.  22).  The 
amendments  of  1907  (Stats.  1907,  p.  745)  further  defined  the 
rights  of  creditors  upon  such  dissolution,  by  adding  two  pro- 
visos, as  follows : 

''Provided  always  that  no  action  pending  against  any  cor- 
poration shall  abate  thereby,  but  may  be  prosecuted  to  final 
judgment  and  the  same  may  be  enforced  by  execution  with 
the  same  force  and  effect  and  in  like  manner  as  though  no  for- 
feiture has  occurred ;  and 

** Provided  further:  That  where  judgment  has  been  en- 
tered against  any  corporation  prior  to  forfeiture  under  this 
act,  that  notwithstanding  execution  may  be  issued  thereon  and 
the  property  of  said  corporation,  or  which  may  come  into  the 
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hands  of  any  trustees  for  it  may  be  levied  upon,  seized  and 
sold  to  satisfy  the  same  with  like  force  and  effect  as  though 
such  forfeiture  had  not  occurred." 

By  the  various  amendments  to  the  law  of  1905  (Stats.  1905, 
p.  493),  opportunity  was  given  to  pay  the  tax  and  thus  revive 
the  corporation.  (Stats.  1907,  Extra  Sess.  1906,  p.  22;  1907, 
p.  745;  1909,  p.  454;  1911,  p.  1094;  1913,  pp.  513,  680;  1915, 
p.  422;  1917,  pp.  371,  378.)  So  that,  while  the  legislature  of 
1905  contemplated  the  complete  dissolution  and  settlement  of 
the  affairs  of  the  corporation,  all  the  subsequent  legislation  on 
the  subject,  beginning  with  the  special  session  of  1906,  looked 
to  the  revival  of  the  corporation.  The  rights  of  the  creditors 
to  seek  the  aid  of  a  court  of  equity  to  supervise  and  direct 
the  trustees  must  be  determined  in  the  light  of  this  policy. 
The  creditors  have  the  right  to  sue  the  trustees  (Stats.  1907, 
p.  746,  sec.  10a)  to  recover  their  claims.  In  Rossi  v.  Caire, 
174  Cal.  74,  [161  Pac.  1161],  this  court  had  under  considera- 
tion the  right  of  a  stockholder  to  force  a  sale  of  the  very  ex- 
tensive and  valuable  property  of  the  corporation  for  the  pur- 
pose of  winding  up  the  affairs  of  a  defaulting  corporation. 
It  was  there  held  that  the  purpose  of  the  law  was  to  vest  the 
trustees  with  a  discretion  as  to  the  sale  which  could  not  be 
controlled  by  a  court  of  equity,  except  in  ckse  of  an  abuse  of 
power.  The  court  there  said:  **In  order  to  justify  the  in- 
terference of  a  court,  says  the  supreme  court  of  Alabama,  the 
mere  fact  of  dissolution,  or  forfeiture  of  the  charter,  is  not 
enough.  The  facts  appearing  *must  be  of  a  character  to  show 
that  the  trustees  are  incompetent,. or  unfaithful,  or* are  mis-, 
managing  the  property  to  the  injury  of  the  complainant,  or 
are  without  power  and  authority  to  subserve  some  peculiar 
interest  or  right  of  the  party  complaining  and  that  he  is  being 
injured  thereby.'  {Weatherly  v.  Capital  etc,  Co.,  115  Ala. 
172,  [22  South.  142].)  This  language  was -used  with  refer- 
ence to  an  application  for  the  appointment  of  a  receiver  to 
take  charge  of  and  administer  the  corporate  assets,  as  also 
was  the  language  in  the  Havemeyer  case,  but  the  same 
principles  apply  to  any  application  for  the  intervention  of 
the  judicial  power  to  supersede,  supervise,  or  control  the 
powers  conferred  by  the  statute  upon  the  trustees.''  [2]  It 
follows,  therefore,  that  the  creditors  must  ordinarily  seek  the 
usu^l  remedies  at  law,  and  the  question  in  this  case  is  whether 
sufficient  facts  are  stated  to  justify  an  application  to  a  court 
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of  equity,  and  if  not,  whether  a  cause  of  action  at  law  is 
stated.  It  appears  from  the  complaint  that  one  of  the  di- 
rectors of  a  defunct  insolvent  corporation,  in  custody  of  its 
funds  as  such  official  of  the  company,  seeks  to  appropriate 
the  major  part  of  its  assets  to  his  own  claim,  in  violation  of 
his  duty  to  the  corporation,  its  stockholders  and  creditors. 
{Title  Ins.  <&  Trust  Co.  v.  California  Development  Co.,  171 
Cal.  173,  214,  [152  Pac.  542],  citing  with  approval  Morawetz 
on  Corporations,  sec.  787.)  The  findings  are  to  the  effect 
that  two  of  the  three  directors  consented  to  such  an  arrange- 
ment, hut  that  subsequently  one  thousand  dollars  was  returned 
to  the  custody  of  trustee  Olson.  Without  undertaking  to  de- 
fine the  duties  of  such  directors  to  creditors,  it  is  clear  that 
the  directors  cannot,  with  due  regard  to  their  duties  to  stock- 
holders and  to  creditors,  pay  themselves  from  the  funds  held 
in  trust  for  all  the  stockholders.  [3]  Where  it  is  apparent, 
as  it  is  here,  that  the  directors  or  trustees  are  using  their 
power  and  authority  for  the  purpose  of  benefiting  themselves 
at  the  expense  of  both  creditors  and  stockholders — for  the 
stockholders  are  interested  in  having  the  best  terms  possible 
made  with  the  creditors — and  where  relief  has  been  sought 
in  the  only  legal  tribunal  that  could  defeat  such  a  preference, 
and  where  the  corporation  is  insolvent,  the  interest  of  the^ 
creditors  in  the  fund  is  sufficient  to  justify  the  interposition 
of  a  court  of  equity  at  the  instance  of  a  creditor. 

Plaintiffs  in  this  action  sought  to  invoke  the  power  of  a 
court  of  equity,  praying,  among  other  things:  *'That  the  said 
defendant,  Herbert  Choynski,  be  declared  and  held  trustee  of 
said  sum  of  $1,598  ...  for  the  benefit  of  plaintiffs  and  any 
and  all  creditors  .  .  .  who  come  in  this  action  and  establish 
their  claims.  ..."  Notwithstanding  this  prayer  and  that 
the  court  found  the  fact  to  be  that  $598  was  in  the  possession  of 
the  respondent  under  circumstances  which  charged  him  with 
a  trust  in  favor  of  the  creditors  and  stockholders  of  the  cor- 
poration, the  judgment  rendered  was  that  plaintiffs  take 
nothing  and  defendant  have  judgment  for  costs.  Such  a  judg- 
ment was  erroneous.  The  complaint  was  framed  in  three 
counts.  Most  of  the  allegations  in  each  were  the  same,  thd 
allegations  of  the  first  count  being  incorporated  into  the 
second  and  third  counts  by  reference.  In  the  first  count  it  is 
alleged  that  there  were  three  trustees  of  the  corporation,  one 
of  whom  was  the  respondent,  at  the  time  of  the  dissolution. 
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In  the  last  count  it  was  alleged  that  "one  Henry  Olson  was 
the  only  director  of  said  corporation  in  office  and  engaged  in 
the  management  of  its  business  and  affairs.*'  In  the  first 
count  it  was  alleged  that  the  respondent  agreed  with  his  co- 
trustees Olson  and  Hawkinson  that  he  would  apply  the  sum 
of  $1,598  received  by  him  in  payment  of  the  claims  of  the 
creditors  of  the  corporation,  while  in  the  last  count  it  was 
alleged  that  this  agreement  was  made  between  respondent  and 
Olson,  as  the  only  director  of  the  corporation  in  office  and 
wl^o  was  managing  its  affairs  at  the  time  of  its  dissolution. 
It  appeared  from  the  evidence  to  the  satisfaction  of  the  trial 
court  that  there  was  no  specific  agreement  on  the  part  of  the 
respondent  to  use  said  money  in  payment  of  appellant's  claim, 
and  that  the  money  was  held  by  him  as  one  of  the  three 
trustees  of  the  corporation.  [4]  Respondent's  claim  that 
he  held  the  money  in  his  own  right  by  virtue  of  his  agree- 
ment with  Olson  that  the  amount  should  be  applied  to  re- 
spondent's indebtedness  is  not  tenable,  for  a  director,  '*who 
is  at  the  same  time  a  creditor  is  precluded  from  using  his 
position  as  director  to  obtain  a  preference  over  other  creditors 
in  the  payment  of  his  own  claims."  {Title  Ins.  etc.  Co. 
V.  California  Dev.  Co.,  171  Cal.  173,  214,  [152  Pac.  542].) 
Hence  thiB  application  of  the  money  in  the  hands  of  the  re- 
spondent in  payment  of  his  own  claim  was  void,  and  the  find- 
ing of  the  court  in  that  regard  is  in  legal  effect  a  finding 
that  the  $598  was  held  by  the  respondent  as  one  of  the  three 
trustees  of  the  defunct  corporation.  In  order  to  determine 
the  controversy  before  the  court,  to  wit,  the  ownership  of  the 
$1,598,  $598  of  which  was  conceded  to  be  in  the  hands  of 
the  respondent,  it  was,  therefore,  necessary  that  the  other 
two  trustees  be  joined  as  codef  endants.  [6]  It  was  the  duty 
of  the  court,  if  no  application  was  made  therefor,  to  require 
the  pleadings  to  be  amended  so  as  to  bring  in  the  other  two 
trustees,  for  there  could  be  no  adjudication  binding  upon  the 
property  of  the  corporation  in  their  absence.  (Code  Civ. 
Proc,  sec.  389;  Grain  v.  Aldrich,  38  Cal.  514,  522,  [99  Am 
Dec.  433];  O'Connor  v.  Irvine,  74  Cal.  435,  443,  [16  Pac. 
236];  Alison  Y.  Goldtree,  117  Cal.  545,  550,  [49  Pac.  571] 
Mitau  v.  Roddan,  149  Cal.  1,  [6  L.  R.  A.  (N.  S.)  275,  84  Pac 
145].)  The  defendant  alone  would  not  have  authority,  by  de 
fault  or  otherwise,  to  bind  the  property  of  the  corporation 
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(NewJiaU  v.  Western  Zinc  Min.  Co.,  164  Cal.  380,  383,  [128 
Pac.  1040] ;  Stats.  1907,  p.  746,  sec.  10a.) 

The  trial  court  made  no  finding  as  to  the  statute  of  limi- 
tations. It  appears  from  the  record  that  on  September  25, 
1907,  the  Olson's  Market  Incorporated  acknowledged  plain-  , 
tiffs'  claims  in  writing.  The  original  complaint  was  filed 
September  16,  1910.  If  these  facts  are  true,  the  four-year 
period  for  commencing  an  action  after  such  acknowledgment 
had  not  then  elapsed.  The  evidence  on  a  new  trial,  however, 
may  be  different,  and  we  need  not,  therefore,  pass  on  the  ques- 
tion. 

The  judgment  is  reversed  and  the  trial  court  is  directed 
to  grant  plaintiffs  leave  to  amend  their  complaint  to  join 
the  other  trustees  of  the  Olson's  Market  Incorporated  as  co- 
defendants,  and  to  make  other  appropriate  amendments  to  * 
determine  the  rights  of  the  plaintiffs  in  and  to  the  fund  in 
the  hands  of  the  defendant. 

Melvin,  J.,  and  Lennon,  J.,  ooncurred. 

SHAW,  J.,  Concurring. — I  concur  in  the  judgment. 

The  complaint  and  the  findings  showed  that  Choynski  held 
$598  as  trustee  for  the  creditors  and  stockholders  of  the  de- 
funct corporation;  that  he  denied  the  trust  and  applied  the 
money  to  his  own  use,  and  that  the  two  other  directors  were 
'  also  trustees  to  administer  and  settle  the  affairs  of  said  cor- 
poration bound  to  the  same  duties  as  Choynski.  The  court 
had  full  authority  in  a  suit  against  Choynski  alone  to  give 
judgment  declaring  that  he  held  that  sum  as  such  trustee. 
But  it  could  not  go  further  and  direct  the  administration  and 
distribution  of  the  trust  funds,  unless  the  two  other  trustees 
were  parties  to  the  suit. 

Under  these  circumstances,  if  the  plaintiffs  or  Choynski  had 
asked  to  have  the  other  two  trustees  made  parties,  it  would 
have  been  the  duty  of  the  court  to  grant  the  application,  have 
the  parties  brought  in  by  proper  amendment,  proceed  to  de- 
termine the  entire  controversy,  and  order  that  the  trust  be 
settled.  The  cases  cited  in  the  opinion  of  Justice  Wilbur  so 
declare.  But  I  do  not  think  they  are  authority  for  the  pro- 
position that  the  court  was  bound  of  its  own  motion  to  re- 
quire the  pleadings  to  be  amended  so  as  to  bring  in  the  other 
two  trustees.     In  other  words,  if  the  court  below  had,  upon 
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the  complaint  and  findings,  given  judgment  thai  Choynski 
had  $598  in  his  possession  and  that  he  held  the  same  in  his 
capacity  as  one  of  the  trustees  of  the  defunct  corporation,  for 
the  benefit  of  the  stockholders  and  creditors,  including  the 
plaintififs,  I  do  not  think  this  court  would  be  justified  in  re- 
versing the  case  because  it  did  not,  of  its  own  motion,  go  on 
and  have  the  other  parties  brought  in  so  as  to  give  relief  which 
no  one  had  prayed  for.  In  all  other  particulars  I  agree  with 
the  opinion  of  Justice  Wilbur. 

Lawlor,  J.,  and  Olney,  J.,  concurred. 


[li.  A.  No.  4779.    Department  Two.— May  1,  1919.] 

CAROLINE  SAX,  Respondent,  v.  WM.  E.  CLARK  et  al., 

Appellants. 

[1]  Lis  Pendens — ^Namks  of  Parties  to  Action. — ^Un«d«r  gection  409 
of  the  Code  of  Civil  Procedure,  the  names  of  the  parties  to  an 
action  are  esisential  to  a  proper  lis  pendens. 

[2]  Id. — FORECLosuiiE  OP  Mechanics'  Liens — Constructivi  NoncB. — 
A  lis  pendens  is  not  required  in  a  suit  for  tiie  foreclosure  of  me- 
chanies'  liens  filed  within  ninety  days,  and  a  purchaser  of  the  land 
during  the  pendency  of  such  a  suit  must  be  held  to  have  had  con- 
structive notice  of  the  pendency  of  the  action. 

[3]  Mechanics'  Liens  —  Lien  of  Materialmen  —  Sxjperiority  to 
Subsequent  Deed  of  Trust. — In  "view  of  section  1186  of  the  Code 
of  CSvil  Procedure,  where  the  construction  of  a  building  for  which 
lien  claimants  furnished  materials  was  begun  September  15,  1912, 
and  the  claimant's  entered  into  tiieir  contract  for  furnishing  such 
materials  on  October  1,  1912,  and  furnished  materials  between  that 
date  and  January  15,  1913,  the  liens  of  the  claimants  attached  about 
September  15,  1912,  and  were  superior  to  a  trust  deed  dated  October 
SI,  1912. 

[4]  Summons — Appearancb^Waiver  of  Defects. — A  defendant  in  an 
action  cannot  claim  that  he  was  never  properly  served  with  sum- 
mons and  tliat  the  court  never  acquired  jurisdiction  of  him  where 
he  appeared  and  demurred  to  the  complaint. 

[6]  Id. — Names  of  Parties  —  Statement  in  Title  of  Summons. — ^A 
summons  is  not  subject  to  attack  for  failure  to  include  the  names 
of  all  the  defendants  in  the  action  in  the  title  of  the  summons, 
where  all  of  such  names  are  given  in  the  body  of  the  summons. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court, 

R.  L.  Horton  for  Appellants. 

James  Brunken  and  S.  M.  Johnstone  for  Respondent. 

MELVIN,  J. — ^PlaintiflP  successfully  sued  to  quiet  her  title 
to  lot  fifty-seven  (57)  of  the  Cumberland  Tract,  as  per  map 
thereof  recorded  in  book  19,  page  29,  of  Miscellaneous  Records 
in  the  oflSce  of  the  county  recorder  of  Los  Angeles  County, 
state  of  California.  Defendants  have  appealed  from  the 
judgment. 

The  source  of  title  is  common.  It  was  stipulated  that  prior 
to  October  21,  1912,  Alice  G.  Handy  and  Harry  Handy  were 
owners  of  the  property.  On  that  day  they  delivered  to  the 
Title  Insurance  and  Trust  Company  a  trust  deed  to  secure  a 
note  for  seven  hundred  dollars  in  favor  of  Marie  L.  Barrett. 
This  was  recorded.  On  June  24, 1913,  the  Title  Insurance  and 
Trust  Company,  in  accordance  with  the  terms  of  the  trust  deed, 
conveyed  the  property  to  Marie  L.  Barrett,  who  on  the  follow- 
ing day  quitclaimed  to  Anna  M.  Colkins,  and  on  July  26,  1913, 
Anna  M.  Colkins,  by  grant  deed,  conveyed  the  property  to 
plaintiff  herein. 

The  title  which  appellants  assert  is  based  upon  the  following 
facts:  On  March  26,  1913,  a  mechanic's  lien  was  recorded 
against  the  property  in  question  and  Alice  Handy  and  P.  C 
Handy,  and  in  favor  of  B.  W.  and  W.  E.  Clark,  doing  busi- 
ness as  Clark  Brothers.  On  April  9, 1913,  there  was  recorded 
a  mechanic's  lien  in  favor  of  Antonio  Silva  against  A.  Handy, 
covering  the  premises  in  question.  On  June  20,  1913,  an 
action  was  commenced  and  a  lis  pendens  was  recorded  wherein 
B.  W.  Clark  et  al.  were  plaintiffs,  and  Alice  G.  Handy  et  al. 
were  defendants.  In  said  action  the  Handys,  Barrett,  Moyer 
and  Title  Insurance  and  Trust  Company  were  made  parties 
and  served  with  pr6cess.  The  Title  Insurance  and  Trust 
Company,  holding  the  legal  title  as  trustee,  filed  a  de- 
murrer to  the  complaint.  Thereafter,  judgment  was  ren- 
dered asrainst  all  the  defendants  named  in  said  action  and 
in  favor  of  the  plaintiffs  therein  for  an  amount  greater  than 
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fidx  hundred  dollars  and  for  foreclosure  of  the  mechanics' 
liens.  On  May  18,  1914,  the  sheriff  of  Los  Angeles  County 
sold  the  premises  upon  execution  issued  in  said  suit  to  Clark 
Brothers  Lumber  Company,  a  corporation,  delivering  a  cer- 
tificate of  sale  which  was  recorded  July  15,  1914.  On  March 
10,  1915,  Clark  Brothers  Lumber  Company  conveyed  the 
property  to  defendant  Hammond  Lumber  Company,  and 
thereafter  the  sheriff  of  Los  Angeles  County  made  and  de- 
livered his  sheriff's  deed  to  the  premises  to  said  Hammond 
Lumber  Company.  This  chain  of  title  was  asserted  by  Ham- 
mond Lumber  Company  by  way  of  cross-complaint  in  tHe  ac- 
tion at  bar. 

It  is  the  contention  of  respondent  that  the  suit  for  the 
foreclosure  of  the  liens  had  no  binding  for^ee  against  her  or 
her  title  because  she  had  neither  actual  nor  constructive  notice 
of  the  pendency  of  that  action.  In  this  behalf  she  calls  atten- 
tion to  her  uncontradicted  testimony  that  she  knew  nothing 
of  the  said  suit  and  to  the  infirmity  of  the  lis  pendens  which 
was  entitled,  *'B.  W.  Clark,  et  al.,  Plaintiffs,  vs.  Alice  Q. 
Handy  et  al.,  Defendants,"  after  which  was  the  usual  state- 
ment that  an  action  was  pending  upon  the  complaint  **of 
the  above-named  plaintiffs''  against  the  ''above-named  de- 
fendants." Our  attention  is  called  to  the  fact  that  while  the 
notice  describes  the  land  and  gives  the  amount  of  the  lien 
claims  and  costs  it  contains  no  further  identification  of  the 
parties  to  the  action.  [1]  It  is  doubtless  true  that  the  names 
of  such  parties  are  essential  to  a  proper  lis  pendens  (Code 
Civ.  Proc.,  sec.  409) ,  [2]  but  this  fact  can  give  no  comfort  to 
respondent  because  a  lis  pendens  is  not  required  in  a  suit  for 
the  foreclosure  of  liens  filed  within  ninety  days.  (Code  Civ. 
Proc,  sec.  1190;  Tulloh  v.  Boyce,  37  Cal.  App.  761,  [174  Pac. 
680,  177  Pac.  847].)  We  must  hold,  therefore,  that  plain- 
tiff had  constructive  notice  of  the  pendency  of  the  action. 

Respondent  insists,  however,  that  upon  the  authority  of 
Metropolis  Trust  &  8av.  Bank  v.  Bar  net,  165  Cal.  449,  [132 
Pac.  833]  ,  her  title  must  be  held  senior  to  that  depending 
upon  the  mechanics'  liens  and  that  the  suit  and  the  resulting 
judgment  can  have  no  binding  force  against  her  deed  from 
the  trustee.  There  is  language  in  the  opinion  in  that  ease 
which,  if  removed  from  the  context,  would  seem  to  support 
this  contention,  but  the  facts  of  the  two  cases  are  not  at  all 
similar.     That  was  a  suit  to  restrain  the  sheriff  from  selling 
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property  under  a  judgment  in  an  action  to  foreclose  me- 
chanics' liens.  The  plaintiff  and  respondent  therein  had  been 
a  defendant  in  the  lien  suit  and  the  judgment  decreeing  the 
sums  claimed  as  liens  upon  the  real  property  involved  found 
them  subject  and  svbordinate,  however,  to  the  lien  of  the 
respondent  under  its  deed  of  trust.  It  was,  therefore,  prop- 
erly held  that  respondent's  title  acquired,  during  the  pend- 
ency of  the  action,  from  thfe  trustee,  by  sale  according  to  the 
terms  of  the  trust  deed  need  not  be  set  up  by  supplemental 
answer  in  the  lien  suit. 

[3]  In  the  case  before  us  the  facts  are  entirely  diflferent. 
In  the  foreclosure  complaint  it  is  alleged  that  the  Title  In- 
surance and  Trust  Company  was  grantee  in  the  trust  deed 
dated  October  21,  1912,  recorded  by  the  county  recorder  of 
Los  Angeles  County ;  that  the  construction  of  the  building  for 
which  the  lien  claimants  furnished  material  was  begun  on  or 
about  September  15,  1912;  that  Clark  Brothers  entered  into 
their  contract  for  furnishing  materials  for  that  building  on 
October  1,  1912,  and  furnished  such  materials  between  said 
date  and  January  15,  1913.  It  followed  therefrom  that  the 
liens  of  the  claimants  attached  about  September  15,  1912; 
that  the  trust-deed  was  subsequent  to  and  subject  to  such  liens 
(Code  Civ.  Proc.,  sec.  1186).  There  was  also  the  usual  al- 
legation that  the  claims  of  the  defendants,  including  the  Title 
Insurance  and  Trust  Company  '*are  subsequent  to  and  sub- 
ject to  plaintiffs'  claims  of  lien  sued  upon  herein."  The  lien 
claimants  prayed  for  judgment  foreclosing  their  liens  and  de- 
creeing **that  the  liens  of  the  plaintiffs  be  declared  prior  to 
those  of  the  defendants  and  each  of  them,"  and  that  the 
Title  Insurance  and  Trust  Company  be  restrained  from  sell- 
ing the  premises  pending  the  litigation.  The  Title  Insurance 
and  Trust  Company,  trustee  by  virtue  of  the  deed  of  trust, 
filed  a  demurrer  to  the  ooanplaint.  Thereafter,  a  judgment  by 
default  was  given  against jJl  the  defendants,  in  which,  among 
other  things,  it  was  adjudged  that  the  liens  of  plaintiffs  were 
superior  to  any  claim  of  the  defendants,  including  the  trus- 
tee. That  this  judgment  is,  under  the  circumstances,  binding 
upon  the  plaintiff  herein  we  are  convinced. 

[4]  Respondent  has  made  the  further  assertion  that  the 
defendants  in  the  suit  upon  the  claims  of  lien  were  never 
properly  served  with  summons  and  that  the  court  never 
acquired  jurisdiction  of  them  or  of  the  subject  matter  of  the 
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afCtion.  This  point,  if  good,  would  be  of  no  value  to  plaintiflE 
herein  for  the  reason  that  the  holder  of  the  legal  title  to  the 
property,  the  trustee,  who  was  one  of  her  predec^sors  in 
interest,  did  appear  in  the  action  and  demur  to  the  complaint, 
thus  waiving  all  possible  infirmity  in  the  summons  or  the 
service  thereof.  {In  re  Clarke,  125  Cal.  388,  [58  Pac.  22] ; 
Security  Loan  &  Trust  Co.  y,  Boston  &  South  Riverside  Fruit 
Co.,  126  Cal.  418,  [58  Pac.  941,  59  Pac.  296].)  [5]  The 
summons  in  that  action  was  entitled  "B.  W.  Clark  et  al., 
Plaintiffs,  vs.  Alice  B.  Handy  et  al..  Defendants,"  and  the 
respondent  insists  that  it  was  a  nullity  as  against  all  of  the 
defendants  except,  possibly,  Alice  G.  Handy,  basing  her  con- 
tention upon  the  authority  of  Lyman  v.  Milton,  44  Cal.  630. 
There  is  no  force  in  the  attack  on  the  summons,  and  the  cited 
case  is  not  apposite  because  in  the  body  of  the  criticised  sum- 
mons the  names  of  all  of  the  defendants  were  given.  There 
is  no  provision  in  the  statute  that  such  names  must  appear  in 
the  title.  (Code  Civ.  Proc,  sec.  407.)  Therefore,  conceding 
that  the  plaintiff  in  this  action  may  attack  the  summons  in 
the  suit  on  the  lien  claims,  we  are  constrained  to  hold  that 
there  was  a  substantial  compliance  with  the  law  in  the  form 
of  the  summons  served  upon  the  defendants  in  that  litigation. 
For  the  reasons  above  given  the  judgment  is  reversed. 

Wilbur,  J.,  and  Lennon,  J.,  concurred. 


[S.  P.  No.  8823.    Department  Two.— May  1,  1M9.] 

In  t^e  Matter  of  the  Estate  of  ISAAC  MINOR,  Deceased 

[1]  Inheritancb  Tax — Transfers  "In  Contemplatjon  of  Death"-^ 
Finding  Unsupported  by  Facts. — On  this  appeal  from  a  decree  fix- 
ing an  inheritance  tax  upon  personal  property,  disposed  of  by  a 
deceased  person  during  his  lifetimo,  the  facts  do  not  support  the 
finding  that  the  transfers  in  coatroversy  were  made  in  "contem- 
plation of  death"  within  the  meaning  of  the  inheritance  tax  law 
of  1905  (Stats.  1905,  p.  341),  wliether  the  statute  be  considered 
and  const riied  separately  and  solely  in  the  light  of  its  own  lan- 
guage, or  with  the  aid  of  the  amendments  thereto  wherein  the 
phrase,  "in  contemplation  of  death,"  is  defined  to  mean  that  expec- 
tancy of  death  which  actuates  the  mind  of  a  person  on  the  execu- 
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tion  of  his  will,  and  not  merelj  that  expectancy  of  death    which 
actuates  the  mind  of  a  person  in  making  a  gift  etmsa  mortis, 
[2]  Id. — ^Peopeety  Subject  to  Tax — 'Bukden  of  Peoof. — The  burden 
of  showing  that  a  transfer  is  subject  to  a  collateral  inheritance  tax 
is  upon  the  state. 

V 

APPEAL  from  a  decree  of  the  Superior  Court  of  Humboldt 
County  fixing  an  inheritance  tax.  Denver  Sevier,  Judge. 
Eeversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  McQowan  and  G.  W.  Hunter  for  Appellant. 

Robert  A.  Waring,  Inheritance  Tax  Attorney,  and  J.  Paul 
Miller,  Assistant  Tax  Attorney,  for  Respondent. 

LENNON.  J. — This  m  an  appeal  from  a  decree  in  probate 
fixing  an  inheritance  tax  upon  personal  property  disposed  of 
by  the  deceased  during  his  lifetime. 

The  three  contentions  of  the  appellant  are:  (1)  That  the 
transfer  in  controversy  was  not  made  in  contemplation  of 
death;  (2)  that  the  transfer  was  not  made  in  lieu  of  a  tes- 
tamentary disposition;  and  (3)  that  the  transfer  having  been 
made  purauant  to  a  marriage  settlement  did  not  fall  within 
the  purview  of  the  then  existing  inheritance  tax  law. 

The  deceased,  Isaac  Minor,  was  married  to  appellant  on  the 
fifth  day  of  August,  1908.  He  was  then  seventy-eight  years 
of  age.  He  was  a  rich  man.  His  former  wife  had  been 
dead  for  many  years.  He  had  a  large  family  of  sons  and 
daughters,  all  of  whom  were  married  and  most  of  whom  had 
families.  Appellant  was  a  comparatively  young  woman, 
twenty-nine  years  of  age,  sensible  and  accomplished,  and  em- 
ployed in  the  occupation  of  a  practical  nurse.  Marriage  was 
considered,  discussed,  and  finally  agreed  upon  by  her  and 
Isaac  Minor.  Thereupon  an  oral  antenuptial  agreement  was 
entered  into  by  and  between  them  wherein  and  whereby  the 
deceased,  in  consideration  of  her  marriage  to  him,  agreed  to 
give,  and  appellant  agreed  to  take,  the  sum  of  one  hundred 
thousand  dollars  as  a  marriage  settlement.  At  the  time  of 
making  this  agreement,  Isaac  Minor  was  actively  engaged  in 
attending  to  his  business  interests  and  was  planning  for  the 
future.    He  was  then  and  continued  for  many  years  there- 
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after  in  good  health.  He  was  active  in  the  management  of 
his  affairs  up  to  the  time  of  his  death  in  December  of  1915. 

The  oral  antenuptial  agreement  was  partially  performed 
by  Isaao  Minor  on  *the  day  of  his  marriage  to  appellant,  Au- 
gust 5,  1908,  by  the  payment  to  her  of  the  sum  of  fifty  thou- 
sand dollars  in  cash.  On  Februaiy  16,  1912,  over  three  years 
after  the  marriage,  the  execution  and  existence  of  the  oral 
antenuptial  agreement  and  its  previous  partial  performance 
were  evidenced  by  a  written  instrument  wherein  appellant 
acknowledged  the  prior  payment  of  fifty  thousand  dollars  in 
cash  for  and  on  account  of  the  antenuptial  agreement  and 
also  the  transfer  and  indorsement  to  her  by  Isaac  Minor,  on 
the  day  of  the  execution  of  the  said  written  instrument,  in  full 
and  final  performance  of  the  oral  antenuptial  agreement,  of 
a  fully  secured  promissory  note  in  the  sum  of  fifty  thousand 
dollars  originally  executed  and  made  payable  to  Isaac  Minor. 
This  instrument  contained  a  further  clause  wherein  and 
whereby  the  appellant  promised  on  behalf  of  herself,  her  heirs, 
etc.,  in  consideration  of  the  full  performance  of  the  ante- 
nuptial agreement  to  ''release  and  forever  discharge  the  said 
Isaac  Minor,  Sr.,  his  heirs,  executors,  and  administrators,  of 
and  from  all  manner  of  actions,  causes  of  actions,  suits,  debts, 
dues,  sums  of  money  on  account  of  any  community  interest 
which  she  has  or  may  have  by  descent  or  inheritance  in  or  to 
the  estate  of  Isaac  Minor,  Sr.,  either  in  law  or  in  equity.  ..." 
The  whole  of  Isaac  Minor's  estate  at  the  time  of  the  marriage 
and  at  the  time  of  his  death  was  separate  property  and  sub- 
ject to  his  testamentary  disposition.  The  one  hundred  thou- 
sand dollars  paid  to  the  appellant  in  pursuance  of  the  ante- 
nuptial contract  was  at  all  times  held  and  controlled  by  her 
as  her  separate  property.  , 

Early  in  1915,  Isaac  Minor  executed  his  last  will  and  testa- 
ment, in  which  he  stated:  "I  give  and  bequeath  to  my  wife 
Caroline  Minor  .  .  .  personal  property  as  follows  .  .  .  she 
having  received  before  this  time  one  hundred  thousand 
($100,000)  dollars  in  money  as  her  share  of  my  estate." 

Upon  the  foregoing  facts,  which  are  practically  undisputed, 
the  court  below  based  its  findings  that  the  transfers  to  appel- 
lant by  Isaac  Minor,  aggregating  in  cash  and  its  equivalent 
one  hundred  thousand  dollars,  were  made  without  an  adequate 
and  valuable  consideration,  in  contemplation  of  death  and  in 
lieu  of  a  testamentary  disposition  within  the  meaning  of  the 
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inheritance  tax  laws  of  the  state  in  force  and  effect  on  the 
dates  of  the  said  transfers  and  on  the  date  of  the  decedent's 
death.  Fiom  these  findings  the  conclusjion  of  law  was  that 
the  transfers  in  question  were  covered  and  controlled  by,  and 
therefore  taxable  under,  the  inheritance  tax  law.  (Stats. 
1905,  p.  341.)  That  law  prescribed  the  imposition  of  a  tax 
upon  the  transfer  of  aiiy  property,  real,  personal,  or  mixed 
when  the  transfer  is  of  property  made  by  a  resident,  or  by 
a  nonresident  when  such  nonresident's  property  is  within  this 
state,  **by  deed,  grant,  sale,  or  gift  made  in  contemplation 
of  the  death  of  the  grantor,  vendor,  or  bargainor,  or  intended 
to  take  effect  in  possession  or  enjojonent  after  such  death." 

^[1]  The  facts  hereinbefore  narrated  do  not  support  the 
finding  of  the  trial  court  that  the  transfers  in  controversy 
were  made  in  ''contemplation  of  death"  within  the  meaning 
of  the  statute  just  quoted.  This  is  so  whether  the  statute  be 
considered  and  construed  separately  and  solely  in  the  light  of 
its  own  language,  or  with  the  aid  of  the  amendments  thereto 
wherein  the  phrase,  **in  contemplation  of  death,"  is  defined 
to  mean  that  expectancy  of  death  which  actuates  the  mind  of 
a  person  on  the  execution  of  his  will,  and  not  merely  that  ex- 
pectancy of  death  which  actuates  the  mind  of  a  person  in 
making  a  gift  causa  nwriis,  (See  section  27  of  the. Inherit- 
ance Tax  Act  as  amended  in  1911,  [Stats.  1911,  p.  726].) 
That  is  to  say;  that  when  measured  either  by  the  commonly 
accepted  or  by  the  statutory  definition  of  the  phrase,  ''in 
contemplation  of  death,"  the  transaction  here  involved  can- 
not, upon  the  undisputed  facts  of  the  case,  be  fairly  brought 
within  and  subjected  to  the  provisions  of  the  Inheritance  Tax 
Act  as  it  existed  and  was  in  force  and  effect  when  the  trans- 
action was  initiated  and  finally  consummated. 

[2]  The  burden  of  showing  that  a  transfer  is  subject  to  a 
collateral  inheritance  tax  is  upon  the  state.  (In  re  Wads- 
worth's  Estate,  100  Misc.  Rep.  439,  [166  N.  Y.  Supp.  716].) 
Fairly  construed,  the  evidence  adduced  upon  the  whole  case 
falls  far  short  of  showing  that  at  the  time  of  the  making  of 
the  oral  antenuptial  agreement  the  death  of  Isaac  Minor  was 
presently  or  even  remotely  contemplated  by  either  party  to 
the  agreement.  The  state  attempted  to  support  the  burden 
of  making  a  case  by  proof  of  the  oral  antenuptial  agreement 
and  of  the  circumstances  preceding,  attending,  and  following 
the  making  of  the  agreement.    But  the  agreement  itself  does 
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not  disclose,  nor  do  any  or  all  of  the  circumstances  taken 
singly  or  collectively  indicate,  that  the  transfers  in  question 
were  made  in  contemplation  of  death  and  in  lieu  of  a  testa- 
mentary disposition.  Manifestly  the  marriage  of  Isaac  Minor 
to  the  appeUant  was  not  a  death-bed 'marriage.  At  the  time 
he  made  the  agreement  to  marry,  on  the  day  of  the  marriage, 
and  for  several  years  thereafter,  Isaac  Minor  was  not  only  in 
good  health  but,  despite  his  years,  was  physically  and  mentally 
active  in  the  successful  management  of  his  extensive  business 
interests.  The  transaction  at  its  inception  and  up  to  the 
time  of  the  partial  performance  of  the  antenuptial  agreement 
on  the  day  of  the  marriage  certainly  contains  no  suggestion 
that  Isaac  Minor  was  then  contemplating  anything  but  matri- 
mony. In  view  of  his  then  admitted  good  health  and  physical 
and  mental  activity,  it  would  indeed  be,  to  say  the  least, 
incongruous  that  he  should  have  contemplated  death  and 
matrimony  at  the  same  time.  It  may,  perhaps,  be  said  that 
Isaac  Minor  was  contemplating  death  when,  some  three  and 
a  half  years  after  his  marriage  and  the  partial  performance 
of  the  antenuptial  agreement,  he  saw  fit,  when  making  the  final 
payment  under  the  contract,  to  insist  not  only  upon  an 
acknowledgment  in  writing  of  the  full  performance  of  the 
contract,  but  also  upon  a  release  of  his  estate  from  any  and 
all  claims  which  appellant  otherwise  might  have  had  thereto. 
Certain  it  is  that  Isaac  Minor  was  contemplating  death  when 
he  made  his  will.  But  it  must  be  remembered  that  both  of 
these  instruments  were  executed  several  years  after  the  mak- 
ing and  the  partial  performance  of  the  antenuptial  contract. 
Clearly,  therefore,  these  instruments  cannot  be  held  to  be  an 
integral  part  of  the  antenuptial  agreement  or  anything  more 
than  an  acknowledgment  and  affirmance  of  that  agreement. 
Granting  that  at  the  time  of  the  execution  of  the  instruments 
Isaac  Minor  was  contemplating  death,  this  fact  alone  is  not 
sufficient  in  and  of  itself  to  show  that  he  was  contemplating 
death  when  he  entered  into  the  antenuptial  agreement. 

It  nowhere  affirmatively  appears  that  the  oral  antenuptial 
agreement  involved  the  relinquishment  of  any  right  which 
appellant  might  have  had  in  the  estate  of  Isaac  Minor  as  a 
result  of  her  marriage  to  him.  Consequently,  if  Isaac  Minor 
had  died  between  1908  and  1912,  appellant,  in  the  absence 
of  any  other  agreement  to  the  contrary,  might  have  claimed 
the  sum  of  fifty  thousand  dollars  from  his  estate  upon  the 
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theory  that,  it  was  due  to  her  pursuant  to  the  terms  of  the 
antenuptial  agreement,  and,,  obviously,  if  such  a  claim  had 
been  allowed  and  paid  in  satisfaction  of  a  contract  supported 
by  the  perfectly  valid  nnd  valuable  consideration  of  marriage, 
it  could  not  have  beerf'  subjected  to  a  collateral  inheritance 
tax.  But  even  if  it  could  be  said  that  the  evidence  clearly  and 
aflBxmatively  reveals  the  fact  that  the  oral  antenuptial  agree- 
ment was  made  and  based  in  part  upon  the  consideration  of 
the  appellant's  relinquishment  of  all  right  in  the  estate  of 
Isaac  Minor,  nevertheless,  the  evidence  upon  the  whole  in- 
dicates clearly  enough,  we  think,  and  practically  without  con- 
flict, that  the  marriage  was  the  primary  and  controlling  con- 
sideration for  the  making  and  ultimate  consummation  of  that 
agreement. 

Confirmatory  of  these  conclusions  is  the  added  fact  that  the 
transfers  in  controversy  took  effect  in  full  and  unqualified 
possession  and  enjoyment  during  the  lifetime  of  Isaac  Minor, 
that  admittedly  being  the  intent  and  purpose  of  the  ante- 
nuptial agreement.  ,  It  is  to  be  noted  that  when  making  an 
antenuptial  a^eement  the  parties  doubtless  may  and  often 
do  consider  the  fact  that  certain  property  rights  result  by 
law  from  the  assumption  of  the  marriage  relation.  Es- 
pecially is  this  so  with  respect  to  those  rights  which  take  effect 
upon  the  decease  of  one  of  the  spouses.  In  such  a  case,  the 
parties  desiring  a  definite  and  final  arrangement  of  property 
rights  enter  into  an  agreement  settling  and  determining  those 
rights.  Obviously,  the  purpose  of  such  a  contract  is  to  effect 
a  disposition  of  the  property  as  an  end  in  and  for  itself.  It 
is  hot  made  as  a  condition  precedent  to  obtaining  some  other 
and  independent  benefit.  When  such  a  settlement  assumes 
to  fix  the  rights  of  one  spouse  in  the  estate  of  the  other  upon 
his  or  her  death,  or  in  effect  to  i)ass  property  in  praesenti  in 
lieu  of  testamentary  or  intestate  disposition,  the  transfers 
involved  therein  can  fairly  be  said  to  have  been  made  in  con- 
templation of  death.  It  was  this  kind  of  antenuptial  con- 
tract which  was  interpreted  and  the  transfer  thereunder  held 
subject  to  tax  in  People  v.  Estate  of  Fkld,  248  111.  147,  [33 
L.  R.  A.  (N.  S.)  230,  93  N.  E.  721] ,  and  in  People  v.  Union 
Trust  Co,,  255  lU.  168,  [Ann.  Cas.  1913D,  514,  L.  R.  A. 
1915D,  450,  99  N.  E.  377].  But  such,  however,  is  not  the 
situation  where,  as  here,  the  parties  primarily  contemplate 
matrimony  and  a  marriage  settlement  as  a  condition  precedent 
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thereto.  Here  the  controlling  consideration  of  the  transfer 
was  the  marriage,  a  circumstance  which  necessarily  excludes 
the  idea  that  a  desire  to  make  a  testamentary  disposition  was 
in  any  substantial  sense  a  direct  cause  of  the  transfer.  That 
Buch  is  the  case  may  be  demonstrated  by  a  brief  recapitula- 
tion of  the  facts.  In  1908  Isaac  Minor  was  seventy-eight 
years  of  age.  He  was  a  wealthy  man.  His  wife  had  been 
dead  many  years.  His  children  had  grown  up,  married,  and 
had  absorbing  interests  of  their  own.  Appellant  was  a  com- 
paratively young  woman  of  twenty-nine,  a  nurse  by  profes- 
sion. She  knew  that  she  was  making  some  sacrifices.  Isaac 
Minor  knew  that  he  was  getting  a  sensible  and  accomplished 
young  woman  to  be  his  wife,  to  attend  to  his  domestic  affairs, 
and  to  care  for  him  in  his  declining  years.  It  may  be  ad- 
mitted, as  asserted,  that  the  marriage  would  not  have  taken 
place  had  Isaac  Minor  been  a  poor  man.  That  fact,  however, 
would  do  nothing  more  than  tend  to  show  that  appellant 
rightfully  demanded  some  benefit  to  balance  the  sacrifice 
wliich  youth  was  making  to  old  age.  Although  Isaac  Minor 
was  a  wealthy  man,  all  of  his  property  was  and  would  con- 
tinue to  be  his  separate  property  subject  to  his  absolute  power 
of  disposition.  He  would  no  doubt  be  pressed  by  the  claims 
of  a  large  family.  In  these  circumstances,  it  was  only  fair 
and  proper  that  appellant  should  have  been  provided  for  by 
a  sufficient  marriage  settlement. 

Concluding  as  we  do  that  neither  the  antenuptial  agreement 
itself  nor  the  shown  and  undisputed  circumstances  preced- 
ing, attending,  and  following  its  making  indicate  that  the 
transfers  ii;L  question  were  induced  substantially  or  at  all  by 
any  thought  of  death  by  either  party  to  the  agreement,  we 
are  constrained  to  hold  that  those  transfers  were  not  made  in 
contemplation  of  death  and  in  lieu  of  a  testamentary  disposi- 
tion within  the  meaning  of  the  inheritance  tax  law. 

The  decree  appealed  from^  is  reversed. 

Melvin,  J.,  and  "Wilbur,  J.,  oonourred. 
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[Sac.  No.  25S8.    In  Bank.—Maj  2,  1&19.] 

FRANCES  E.  RANDALL,  Plaintiff  and  Respondent,  v. 
E.  E.  ALLEN  et  al.,  Defendants  and  Appellants;  S.  E, 
BABSON,  Defendant  and  Respondent. 

[1]  ViNDOR  AND  Vendee — Innocent  Puechasebs  fob  Value — Notice — 
Priority. — ^Where  an  owner  of  real  propertj  executes  two  conflict- 
ing instruments  affecting  it,  both  for  a  valuable  consideration  and 
in  fayor  of  an  innocent  party,  the  right  of  the  second  purchaser  for 
ralue,  wboee  instrument  is  first  recorded,  is  superior,  unless  the 
second  purchaser  had  notice  of  the  existence  of  the  rights  of  the 
first  purchaser. 

[2]  Id, — Mortgage — Prior  Unrecorded  Contract  of  Sale — Notice^ 
Occupancy  and  Possession. — A  mortgagee  of  land  is  charged  with 
constructive  notice  of  the  rights  of  purchasers  under  a  prior  unre- 
corded contract  of  sale,  where  such  purchasers  upon  receiving  their 
contract,  took  possession  of  the  land,  cultivated  it,  and  thereafter 
occupied  and  possessed  it. 

[3]  Id. — Possession  not  Establishing  Notice. — ^It  is  not  every  kind 
of  possession  of  land  that  will  constitute  or  establish  notice  to  a 
prospective  purchaser  of  latent  equities  or  of  rights  claimed  under 
some  unrecorded  instrument.  A  possession  which  would  be  sufficient 
to  ripen  into  a  title  by  prescription  may  not  be  sufficient  to  con- 
stitute constructive  notice  to  a  purchaser  of  the  record  title. 

[4]  Id. — Possession  Estabushing  Notice  —  Character  of. — ^Posses- 
sion of  land  by  a  purchaser  who  has  not  recorded  his  conveyance  in 
order  to  be  sufficient  to  estaUish  notice  to  a  second  purchaser  must 
be  open,  notorious,  exclusive,  and  visible,  and  not  consistent  with 
the  record  title. 

APPEAL  f  pom  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  E.  Clark  for  Defendants  and  Appdlanta 

Stahl  &  Sayles  for  Plaintiff  and  Respondent 

Williams  &  Rutan  and  A.  W.  Rutan  for  Defendant  and 
Respondent. 
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OLNEY,  J. — On  January  14,  1911,  a  corporation,  by  name 
the  Eucalyptus  Timber  Company,  being  the  owner  of  a  cer- 
tain quarter-section  of  land  in  Kings  County,  contracted  in 
writing  to  sell  the  south  half  of  it  to  the  appellants,  I.  N. 
and  E.  E.  Allen,  The  purchase  price  was  four  thousand 
eight  hundred  dollars,  of  wihich  one  thousand  six  hundred 
dollars  was  paid  at  the  time,  one  thousand  six  hundred  dol- 
lars was  to  be  paid  November  1,  1912,  and  the  remaining 
one  thousand  six  hundred  dollars  November  1,  1913.  The 
contract  provided  that  the  purdhaser  might  take  immediate 
possession. 

The  Aliens  neglected  to  record  their  contract,  and  by  deed 
dated  July  21,  1911,  the  Eucalyptus  Timber  Company  con- 
veyed the  entire  quarter-section  to  one  John  S.  Cornell,  who 
in  turn,  and  practically  at  the  same  time,  mortgaged  the 
property  to  the  respondent,  Frances  E.  Randall,  for  four 
thousand  dollars,  to  secure  a  loan  for  that  aipount  made  by 
her  to  Cornell.  There  is  no  reference  in  the  mortgage,  and, 
so  far  as  appears,  no  reference  in  the  deed  by  the  Eucalyptus 
Company  to  Cornell  to  the  prior  contract  of  sale  to  the  Aliens 
of  a  part  of  the  land. 

Cornell  was  the  assistant  secretary  of  the  Eucalyptus  Timber 
Company  and  as  sudh  had  executed  on  its  behalf  the  contract 
of  sale  to  the  Aliens.  He  must  have  known  of  its  existence. 
There  is  no  clear  explanation  in  the  record  of  his  conduct 
and  that  of  the  Eucalyptus  Company  in  conveying  and  mort- 
gaging the  property  without  reference  to  the  outstanding  con- 
tract of  sale.  For  the  puri)oses  of  this  appeal,  however,  we 
may  take  the  view  most  favorable  to  the  appellants,  and  as- 
sume that  the  Eucalyptus  Company  and  Cornell  were  guilty 
of  the  gross  fraud  of  attempting  to  realize  twice  on  the  same 
piece  of  property.  There  is,  however,  no  evidence  that  the 
respondent,  Mrs.  Randall,  was  a  party  to  this  fraud  or  that 
she  did  not  make  the  loan  on  the  property  in  the  utmost 
innocence. 

The  mortgage  to  Mrs.  Randall  is  dated  July  21,  1911 ;  its 
execution  is  acknowledged  August  12,  1911,  and  it  was  re- 
corded August  14,  1911,  at  which  last  date  the  contract  of 
sale  to  the  Aliens  was  still  unrecorded.  The  deed  by  the 
Eucalyptus  Company  to  Cornell  was  also  recorded  either  then 
or  immediately  prior.  [1]  So  far  we  have  the  simple  and 
familiar  case  of  the  owner  of  real  property  executing  two 
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conflicting  instruments  affecting  it,  both  for  a  valuable  con- 
sideration  and  in  favor  of  an  innocent  party,  the  latter  of 
which  instruments  in  date  of  execution  is  recorded  before 
the  former.  The  statutory  rule  in  such  cases  is  that  the  right 
of  the  second  purchaser  for  value,  whose  instrument  is  first 
recorded,  is  superior,  unless  the  second  purchaser  had  notice 
of  the  existence  of  the  rights  of  the  first  purchaser. 

The  mortgage  debt  was  not  paid  when  it  became  due  and 
Mrs.  Randall  brought  this  suit  to  foreclose  her  lien,  making 
the  Aliens  parties  defendant.  They  answered,  claiming  their 
contract  to  be  superior  to  the  mortgage,  and  in  particular 
alleging  that  immediately  upon  the  making  of  the  contract 
they  had  gone  into  the  possession  and  occupation  of  the  land 
and  had  continued  in  such  i)ossession  and  occupation  ever 
since.  The  cause  went  to  trial  and  a  decree  of  foreclosure 
against  the  Aliens  followed,  the  lower  court  finding  that  Mrs. 
Randall  had  neither  actual  nor  constructive  notice  of  the 
rights  of  the  Aliens  at  the  time  she  took  her  mortgage.  From 
this  decree  the  Aliens  appeal. 

It  is  apparent  from  the  foregoing  facts  that  the  all-imx)or- 
tant  and  controlling  point  in  the  case  was  that  of  the  posses- 
sion of  the  Aliens.  There  is  nothing  to  substantiate  a  claim 
that  Mrs.  Randall  had  any  knowledge  of  their  unrecorded 
contract  or  any  notice  other  than  constructive  notice  by  rea- 
son of  their  alleged  possession.  If  they  had  such  i)ossession 
as  would  constitute  or  be  presumptive  evidence  of  construc- 
tive notice,  their  contract  would  be  superior  to  the  mortgage, 
otherwise  it  would  not.  Although  this  question  as  to  the  pos- 
session of  the  jfUlens  was  the  controlling  issue,  yet  we  have 
the  rather  remarkable  situation  that  the  only  evidence  on  the 
point  in  a  transcript  of  134  pages  is  the  following  two  bits 
of  testimony,  the  first  by  E.  E.  Allen  and  the  second  by 
I.  N.  AUen: 

*'Q.  How  long  was  it  after  that  that  you  took  possession  of 
that  land?    A.  Why,  right  away. 

**Q.  Right  awayt    A.  Right  away. 

*'Q.  And  have  you  been  in  possession  of  the  land  ever 
since!     A.  Yes,  sir. 

**Q.  Occupying  and  cultivating  it! 

'*Mr.  Williams:  Well,  let  him— 

"A.    Yes,  sir. 

'*The  Court:  Yes,  he  haul  better  state  what  he  has  been 
doing  with  itj  that's  the  better  way. 
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**Mr.  Clark:  Q.  You  are  in  possesion  of  the  land  at  the 
present  time  and  living  on  itt    A.  Yes,  sir." 

Again : 

'*Q.  Well,  with  reference  to  the  time  when  the  contract  of 
the  Eucalyptus  Timber  Company  was  made  with  you  selling 
you  the  lajid,  whe^  did  you  enter  into  possession  of  that  landT 

**A.  Right  away  afterwards;  within  a  few  days;  in  the 
same  month. 

'*Q.  Been  in  possession  of  it  ever  since! 

**A.  Had  p(»session  of  it  ever  since." 

The  trial  court  found,  as  we  have  stated,  that  Mrs.  Randall 
did  not  have  notice,  and  the  foregoing  being  the  only  evidence 
on  this  point,  the  ultimate  question  for  our  decision  is 
whether  or  not  that  finding  can  be  sustained  in  view  of  this 
evidence. 

[2]  With  considerable  hesitation  we  have  reached  the  con- 
clusion that  the  finding  cannot  be  sustained.  It  is  not  every 
kind,  of  possession  that  is  sufficient  to  constitute  or  establi^ 
notice.  The  testimony  is  very  meager  and  unsatisfactory. 
Yet  it  would  seem,  standing  by  itself  as  it  does,  uncontra- 
dicted and  unmodified,  to  have  in  it  enough  to  show  a  posses- 
sion of  the  requisite  character.  Epitomizing  it,  it  is  to  the 
effect  that  the  AUens,  upon  receiving  their  contract  of  pur- 
chase, took  possession  of  the  land,  cultivated  it,  and  have 
occupied  and  i)ossessed  it  ever  since.  The  statement  that  they 
were  living  on  the  property  **at  the  present  time"  is  imma- 
terial. The  critical  time  is  not  the  present,  but  the  time 
when  Mrs.  Randall  took  her  mortgage.  But  the  statement  that 
the  Aliens  were  '* occupying"  the  property,  giving  to  that 
word  its  usual  meaning,  and  we  can  hardly  presume  that  it 
was  used  in  any  other  sense  in  the  testimony,  would  seem 
to  be  sufficient  to  characterize  the  possession,  particularly 
when  coupled  with  the  statement  as  to  cultivation.  Actual 
occupancy  of  the  land,  possessio  pedis,  has  always  been  held, 
in  the  absence  of  qualifying  circumstances,  to  be  possession 
of  a  character  sufficient  to  constitute  or  establish  notice.  We 
conclude,  therefore,  that  the  finding  in  question  is  not  justi- 
fied in  the  face  of  this  evidence  as  the  only  evidence  on  the 
point,  and  that  the  judgment  must  be  reversed.  We  are  the 
more  willing  to  reach  this  conclusion  because  it  will  give  the 
parties  an  opportunity  to  put  the  facts  f uUy  before  the  court 
on  a  new  trial  so  that  a  decision  may  be  reached  with  some 
certainty  that  it  accords   with  the   actual  facts  of  the  case. 
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fiomething  that  is  not  possible  in  the  present  state  of  the 
record. 

It  may  be  well  for  the  guidance  of  the  parties  and  court 
on  a  new  trial  to  say  something  further  as  to  the  character  of 
the  possession  that  must  be  shown  in  order  to  subordinate 
Mrs.  Randall's  mortgage  to  the  unrecorded  contract  of  the 
Aliens.  [3]  As  we  have  said,  it  is' not  every  kind  of  posses- 
sion that  will  constitute  or  establish  notice.  Possession  which, 
if  adverse  to  the  owner  would  ripen  into  title  by  virtue  of  the 
statute  of  limitations,  may  not  be  at  all  sufficient  to  constitute 
notice  to  the  purchaser  of  the  record  title  for  value.  If,  for 
instance,  the  land  is  part  of  a  larger  tract,  all  of  which  is  un- 
inclosed,  and  one  not  the  owner  enters  upon  the  particular 
piece  under  color  of  title  and  cultivates  it  in  the  same  man- 
ner as  the  adjoining  portions  of  the  tract,  there  is  a  posses- 
sion adverse  to  the  real  owner  which  if  continued  for  the 
statutory  period  will  ripen  intc^  title.  But  such  possession 
will  not  constitute  notice  to  a  prospective  purchaser  of  latent 
equities  or  of  rights  claimed  under  some  unrecorded  instru- 
ment. The  rea»son  for  the  difference  lies  in  the  difference  of 
situation.  The  owner  of  the  land,  seeing  the  land  cultivated, 
knows  or  should  know  whether  or  not  he  cultivated  it,  and 
knowing  that  he  did  not,  should  be  at  once  aware  that  some- 
one is  using  and  enjoying  his  property  adversely.  But  to  a 
prospective  purchaser  from  the  record  owner  of  the  whole 
tract  there  is  nothing  to  indicate  any  difference  in  the  posses- 
sion of  the  particular  piece  from  that  of  the  balance  of  the 
tract. 

We  have  used  the  foregoing  illustration  because  Mrs.  Ran- 
dairs  counsel  contend  in  their  briefs  that  the  foregoing  are 
the  facts  in  this  case.  We,  of  course,  cannot  consider  state- 
ments of  fact  in  the  briefs,  not  sustained  by  the  record,  in 
arriving  at  a  decision.  We  can  consider  them,  however,  to 
point  the  discussion. 

A  case  presenting  almost  exactly  the  above  facts,  except  that 
the  strong  factor  in  favor  of  the  record  purchaser  that  the 
land  was  part  of  the  larger  uninclosed  tract  was  not  present, 
is  Cox  V.  Devinney,  65  N.  J.  L.  389,  [47  Atl.  569],  wherein 
it  was  held  the  record  purchaser  was  not  charged  with  notice 
by  a  possession  of  the  character  indicated.  The  court  states 
the  reasons  for  the  decision  as  follows:  ** While  the  general 
rule  is  that  possession  of  land  is  notice  to  a  purchaser  of  the 
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possessor's  right  therein,  nevertheless  such  possession,  to  be 
effectual,  s&  notice,  must  be  not  only  exclusive  and  uninter- 
rupted, it  must  also  be  open,  notorious  and  visible,  i.  e.,  it 
must  indicate  the  occupant.  The  fact  that  lands  are  under 
cultivation  does  not,  of  itself,  suggest  that  anyone  other  than 
the  reputed  owner  of  the  premises  is  in  possession  of  them. 
In  order  to  charge  a  purchaser  with  notice,  the  occupation 
must  be  of  a  character  which  would  put  a  prudent  person 
upon  inquiry;  it  must  indicate  that  someone  other  than  he 
who  appears  by  the  record  to  be  the  owner  has  rights  in  the 
premises.     Coleman  v.  Barklew,  3  Dutch,  [27  N.  J.  L.]  357.'* 

With  the  general  principle  of  Cox  v.  Detinney  (putting 
upon  the  statement  that  the  possession  ''must  indicate  the 
occupant,'"  the  meaning  which  was  undoubtedly  intended, 
that  it  must  indicate  an  occupant  other  than  the  record  owner, 
not  that  it  must  indicate  who  such  occupant  is)  the  decisions 
of  this  state  are  in  accord.  {Havens  v.  Dale,  18  Cal.  359; 
Fair  v.  Stevenot,  29  Cal.  486;  Smith  v.  Tule,  31  Cal.  180,  [89 
Am.  Dec.  167] ;  Taylor  v.  Central  Pac.  R,  B,  Co.,  67  Cal.  620, 
[8  Pac.  436] ;  Dreyfus  v.  Hirt,  82  Cal.  621,  [23  Pac.  193] ; 
Emeric  v.  Alvarado,  90  Cal.  471,  [27  Pac.  356] ;  Schumacher 
V.  Truman,  134  Cal.  432,  [66  Pac.  591].) 

[4]  They  may  be  summed  up  as  holding  that  possession 
in  order  to  be  sufiBcient  to  establish  notice  must  be  open, 
notorious,  exclusive  and  visible,  and  not  consistent  with  the 
record  title.  This  is  likewise  the  general  rule  in  this  country 
upon  the  point.  (1  Jones  on  Mortgages,  sees.  591,  593.) 
Underlying  these  requirements  is  the  idea  that  the  circum- 
stances relied  on  to  establish  constructive  notice,  whether  they 
be  possession  or  something  else,  must  be  such  that  a  prudent 
man  would  be  put  upon  inquiry. 

Judgment  reversed. 

Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Lennon,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 
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[li.  A.  No.  6017.    Department  Two.— May  6,  1919.] 

In  the  Matter  of  the  Estate  of  A.  J.  SEAT,  Deceased. 
JAMES  A.  MARSH  et  al.,  Respondents,  v.  RALPH  M. 
SEAY  6t  al.,  Appellants. 

[1]  Estates  op  Deceased  Persons — ^Will — ^Distribution  of  Besidus 
OP  Estate — Persons  Entitled. — Under  a  clause  in  a  will  provid- 
ing that  when  all  the  devisees  and  legatees  were  fully  paid  what 
had  been  bequeathed  to  them,  the  residue,  if  any,  shoul-d  be  paid 
.  in  specific  amounts  to  certain  nephews  and  nieces,  such  nephews 
and  nieces  were  not  entitled  to  have  distributed  to  them  the  whole  of 
the  residue  of  the  estate  over  the  specific  amount  so  bequeathed  to 
them,  amounting  to  three  hundred  thousand  dollars,  but  the  same 
was  properly  distributed  among  all  the  nephews  and  nieces  of  the 
deceased,  as  heirs  at  law,  the  deceased  having  died  intestate  as  to 
such  excess. 

[2]  Id. — ^Partial  Distribution  —  Evidence  —  Bough  Draft  of  Wili/— 
Harmless  Error. — ^In  a  proceeding  upon  partial  distribution  under 
euch  will,  the  error  in  admitting  in  evidence  a  so-called  rough 
draft  of  a  will  which  was  found  in  the  same  envelope  with  the  will 
in  question,  was  harmless,  since  the  interpretation  of  the  will  was  a 
matter  of  law  to  be  determined  from  its  language,  and  the  facts 
and  circumstances  in  proof  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    James  C.  Rives,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Neighbours,  Hoag  &  Burke  for  Appellants. 

W.  I.  Gilbert  for  Respondents. 

WILBUR,  J. — The  controversy  in  this  case  arises  upon 
partial  distribution  and  involves  a  determination  of  the  mean- 
ing of  the  following  clause  in  the  will,  dated  November  28, 
1902:  '*When  all  the  devisees  and  legatees  are  fully  paid 
what  has  been  bequeathed  to  them  the  residue  of  my  estate, 
if  any,  shall  be  divided  as  follows :  To  Ida  Dowler,  $2500.00, 
to  Nannie  Marsh,  Jas.  A.  Marsh,  $2000.00,  five  hundred  of 
which  to  be  used  to  pay  for  dress,  expenses  and  dues  to  the 
Military  Order  of  the  Loyal  Legion  of  the  U.  S.  Mo.  Com- 
mandery.  To  Maud  Woodruff  if  married  $100,  if  single  $500 
— ^Minnie    Carhart   $100    (one   hundred    dollars).    Sue   E. 
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Sanders  $1000.00  G.  E.  Marsh,  $500.00  Ralph  M.  Seay  upon 
the  sole  condition  that  he  has  entirely  quit  drinking  for  at 
least  one  year,  $2500.00,  otherwise  nothing  except  what  has 
heretofore  been  given.  Earl  Seay  if  married  $2000,  if  single 
$1000— W.  J.  Seay  if  he  shall  be  married  $1000,  Lulu  V. 
Sigler  $2500.00.  If  there  are  not  enough  assets  to  pay  the 
above  bequests,  and  yield  funds  to  carry  out  and  pay  the 
trusts  herein  created,  then  they  shall  be  paid  pro  rata,*' 

Appellants  claim  that  by  this  clause  of  the  will  it  was  in- 
tended to  dispose  of  the  remainder  of  the  estate,  and  that  in- 
asmuch as  the  estate  is  worth  three  hundred  thousand  dollars 
more  than  is  otherwise  disposed  of  by  the  will,  this  excess 
amount  should  be  distributed  among  those  mentioned  in  the 
above  clause  in  proportion  to  the  respective  amounts  they 
were  to  receive  by  said  clause.  The  testator  declared  in  the 
next  clauses  in  his  will,  *'I  will  make  my  gifts  without  regard 
to  the  disposition  of  my  property  here  made,  which  shall  not 
be  considered  as  advancements.  I  expect  also  to  make  some 
charitable  and  public  donations  which  will  consume  more  or 
less  of  my  estate.  I  intend  to  do  something  for  poor  children 
in  the  way  of  an  industrial  school  or  orphans'  home,  and  to 
contribute  to  a  public  library.  But  the  town  and  the  public 
must  take  holt  and  contribute."  The  opening  clause  of  the 
will  contains  the  following  recital:  ''Having  seventeen  nieces 
and  nephews  all  of  whom  are  worthy — all  of  whom  have  here- 
tofore received  financial  help  from  me  ia  proportion  to  their 
needs  the  prodigal  and  unfortunate  receiving  more  than  the 
rest,  and  many  of  them  being  more  or  less  needy.  In  making 
the  following  disposition  of  my  property  I  am  yet  mindful  of 
what  I  have  done  for  them  and  they  for  me,  and  of  their 
present  and  prospective  needs." 

The  trial  court  held  that  the  remainder  of  the  estate,  after 
paying  all  legacies  specified  in  the  will,  consisted  of  three 
hundred  thousand  dollars,  and  that  as  to  such  excess  the  will 
made  no  disposition,  and  distributed  said  amount  equally  to 
the  sixteen  surviving  nieces  and  nephews  of  the  deceased. 
Any  other  construction  would  lead  to  a  vast  disproportion  in 
the  amounts  received  by  the  nieces  and  nephews,  although  the 
deceased  declared  that  *'all  of  whom  are  worthy."  The  con- 
struction contended  for  by  appellants  would  increase  the  total 
legacies  mentioned  to  the  nieces  and  nephews  in  the  clause 
under  consideration  from   eleven   thousand  seven  hundred 
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dollars  to  three  hundred  and  elfeven  thousand  seven  hundred 
dollars;  while  the  remaining  nieces  and  nephews  get  amounts 
ranging  from  one  thousand  dollars  to  two  thousand  five  hun- 
dred dollars.  Two  facts  are  patent  from  the  will :  First,  the 
intention  of  the  testator  during  his  lifetime  to  dispose  of  all 
property,  not  devised  or  bequeathed  in  the  will  by  gift  and 
advancements  J  second,  that  ihe  testator  regarded  his  nephews 
and  nieces  with  equal  affection  and  considered  them  equally 
entitled  to  his  bounty,  but  not  equally  needy.  There  is  no 
indication  that  these  nieces  and  nephews  in  the  clause  under 
consideration  were  to  be  specially  favored.  On  the  contrary, 
the  amounts  bequeathed  them  were  to  be  abated  pro  rata  if 
the  estate  was  insufiScient  to  pay  the  same  in  full,  while  the 
other  legacies  were  to  be  i)aid  in  full.  [1]  It  is  plain  that 
the  testator  failed  to  make  any  provision  for  the  contingency 
of  there  being  an  excess  over  the  amounts  therein  bequeathed, 
and  that  such  excess  must  be  distributed  to  the  heirs  at  law. 

It  is  claimed  that  the  trial  court  erred  in  admitting  in  evi- 
dence a  so-called  rough  draft  of  a  will  which  was  found  in  the 
same  envelope  with  the  will  that  was  offered  for  probate,  and 
some  oral  evidence  in  connection  therewith.  This  will  was 
received  over  the  objections  of  appellants,  but  with  the  under- 
standing that  the  court  would  reconsider  its  admissibility  on 
a  motion  to  strike  out,  the  court  expressing  a  doubt  as  to  its 
admissibility.  Subsequently  all  the  oral  evidence  was 
stricken  out.  It  does  not  appear  from  the  briefs  whether  or 
not  a  motion  was  made  to  strike  out  this  draft  of  a  will, 
[2]  However  that  may  be,  the  interpretation  of  the  will  is  a 
matter  of  law,  to  be  determined  from  the  language  used  in  the 
will,  and  the  facts  and  circumstances  in  proof  in  the  case,  and 
upon  the  record  we  can  determine  the  proper  interpretation 
without  reference  to  such  rough  draft  of  a  will.  Hence  the 
error  in  admitting  the  rough  draft  was  harmless. 

The  judgment  is  affirmed. 

Molvin,  J.|  and  Lennon,  J.,  concurred. 
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[L.  A.  No.  5678.    Department  Two.— May  «,  1919.] 

In  the  Matter  of  the  Estate  and  Guardianship  of  JOSEPH 
YOUNGBLOOD  et  al.,  Minors. 

[1]  Guardianship  of  Minors  —  Unfitnbss  of   Father  —  CtoNDuer  at 

TkRMlNATION   OF    PROCRKDINO  —  CONFIRMATION   OF    FINDING. — Upon 

an  appeal  by  the  father  of  certain  minors  from  an  order  appoint- 
ing a  brother  of  their  deceased  mother  their  guardian,  and  denying 
the  father's  petition,  the  finding  that  the  father  was  not  a  fit  and 
proper  person  to  have  their  custody <  waa  amplj  confirmed  by  his 
conduct  in  assaulting  the  brother  and  attempting  to  assault  the 
brother's  wife  immediately  after  the  judge  announced  his  deci- 
sion, and  had  adjourned  court. 
[2]  Id. — Frivolous  Appral. — The  case  having  been  reopened  and  evi- 
dence of  the  assault  receivedi  the  appeal  is  frivolous  and  a  penalty 
should  be  imposed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  appointing  a  guardian  of  minors.  Frederick 
W.  Houser,  Judge.    AflRrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  W.  Morrison  and  W.  W.  Butler  for  Appellant 

Ingall  W.  Bull  and  Harold  Larson  for  Respondent. 

WILBUR,  J. — This  is  an  appeal  by  Frank  Lomonaco,  the 
father  of  Eileen  Lomonaco  and  Francis  Lomonaco  from  an 
order  appointing  J.  A.  Suraco,  a  brother  of  the  deceased 
mother  of  said  children,  their  guardian,  and  denying  appel- 
lant's petition  for  letters  of  guardianship.  It  appears  from 
the  evidence  that  Frank  Lomonaco  and  the  mother  of  said 
children  were  divorced  by  final  decree  June  20,  1913,  upon 
the  ground  of  extreme  cruelty  of  the  appellant  toward  his 
wife  and  toward  his  children.  It  was  therein  adjudicated 
that  the  appellant  was  not  a  fit  and  proper  person  to  have  the 
custody  of  his  children.  Their  custody  was  awarded  to  the 
wife,  with  the  privilege  on  the  part  of  the  appellant  to  visit 
his  children  once  a  week  on  Sunday,  he  being  ordered  to  pay 
$25  a  month  for  the  support  of  said  children.  Appellant  only 
visited  his  children  once,  and  although  able  so  to  do  failed 
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and  refused  to  pay  the  $25  a  month  for  their  support,  paying 
altogether  only  $117  for  their  support.  The  mother  of  the 
children  married  Joseph  Youngblood  and  in  March,  1917, 
died,  leaving  an  estate  which  under  the  terms  of  the  will  goes 
to  Eileen  and  Francis  Lomonaco  and  Joseph  A.  Youngblood, 
a  child  bom  to  her  by  her  second  husband.  In  said  will  she 
appointed  Joseph  Youngblood,  her  second  husband,  guardian 
of  her  children.  Upon  the  trial  of  the  guardianship  proceed- 
ings, at  which  time  the  petition  of  the  father,  appellant  herein, 
and  also  of  the  stepfather  Joseph  Youngblood,  were  considered, 
the  court  orally  announced  its  conclusion  that  the  father  was 
not  a  fit  and  proper  person  to  have  the  custody  of  his  children, 
and  announced  that  letters  of  guardianship  would  issue  to 
the  uncle,  Joseph  Suraco,  who  had  not  formally  applied  for 
such  letters.  The  court  thereupon  adjourned,  and  im- 
mediately upon  the  judge  leaving  the  courtroom  appellant 
made  an  assault  upon  Joseph  Suraco  with  a  fruit-knife,  one 
cut  extending  almost  the  entire  length  of  the  left  side  of 
Suraco 's  face,  another  cut  across  his  forehead,  and  another 
through  the  right  side  of  his  nose.  He  also  attempted  to  stab 
Mrs.  Suraco,  the  wife  of  Joseph  Suraco,  in  the  back.  The 
court  thereupon  reopened  the  case  and  took  testimony  showing 
the  nature  and  character  of  this  assault.  [1]  We  are  at  a 
loss  to  understand  why  the  appellant  seeks  to  have  this  court 
reverse  the  finding  of  the  trial  court  that  he  is  not  a  fit  and 
proper  custodian  of  his  children,  when  he  has  himself  so 
amply  confirmed  that  decision  by  his  own  conduct  immediately 
after  the  conclusion  of  the  court  had  been  announced.  There 
is  no  merit  in  the  appeal.  The  effect  of  this  appeal  has  been 
to  cause  the  guardian  to  become  unnecessarily  liable  for  at- 
torney's fees. 

[2]     The  judgment  is  affirmed,  respondent  to  have  judg- 
ment for  one  hundred  dollars  for  frivolous  appeaL 

Lennon,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  4925.    Dopartment  Two.— May  6,  1919.] 

EMMA  Q.  BAKKR,  Appellant,  v.  SMITH-BOOTH-USHER 
COMPANY  (a  Corporation),  Respondent. 

[1]  Sale  of  Pdmf— FAniXjEB  to  Pibpobm  Work— ExcJessive  Quanti- 
ties OF  Sand  in  Water  —  Finding  Supported  by  Evidence. — In 
this  action!  to  reeover  the  money  paid  on  account  of  the  purchase 
price  of  a  pump  installed  by  the  defendant  in  a  well  dug  by  the 
plaintiff,  on  the  ground  of  breach  of  warranties,  it  is  held  the 
finding  that  the  failure  of  the  pump  was  due  to  the  presence  of 
large  and  extensive  quantities  of  sand^  gravel,  clay  and  substances 
other  than  clear  water  given  up  by  the  well,  which  it  was  expressly 
agreed  in  the  written  contract  for  the  purchase  and  installation 
of  the  pump  the  seller  should  not  be  held  liable  for,  is  supported 
by  the  evidence. 

[2]  Appeal— Review  op  Errors  op  Law — Specification  in  Brief. — 
Alleged  errors  of  law  in  rulings  upon  the  introduction  of  testimony 
will  not  be  reviewed  on  appeal,  where  not  specifically  argued  in  the 
brief,  since  the  burden  is  upon  the  appellant  to  show  prejudicial 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Lewis  R.  Works,  Judge.     AflBrmei 

The  facts  are  stated  in  the  opinion  of  the  court, 

E.  B.  Coil    for  Appellant 

Hiatt  &  Selby  and  Edward  M.  Selby  for  Respondent, 

WILBUR,  J. — plaintiff  purchased  a  pump  from  the  de- 
fendant for  $2,865,  and  paid  five  hundred  dollars  on  account 
of  the  purchase  price.  The  pump  was  installed  by  the  de- 
fendant in  a  well  dug  by  the  plaintiff.  Plaintiff  claims  that 
the  pump  failed  to  comply  with  both  express  and  implied 
warranties,  and  brought  this  suit  to  recover  from  the  defend- 
ant the  amount  of  five  hundred  dollars  theretofore  paid  by 
her  on  account  of  the  purchase  price,  and  seven  hundred  dol- 
lars expended  by  her  in  connection  with  the  ihstallation  of 
the  pump.  The  defendant  after  denying  the  breach  of  war- 
ranty and  by  way  of  cross- com  plaint  sought  to  recover  the 
balanc'c  of  the  purchase  price  of  the  pump.  Judgment  was 
rendered  for  the  defendant  for  the  balance  of  the  purchase 
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price  and  certain  additional  sums  expended  by  the  defendant 
in  connection  with  the  erection  of  the  pump,  and  plaintiff  was 
denied  all  relief.    Plaintiff  appeals  from  the  judgment. 

The  main  question  in  the  case  is  whether  the  pump  failed 
because  of  imperfections  in  the  well  and  in  the  water  supply 
or  in  the  pump.  It  was  expressly  agreed  in  the  written  con- 
tract for  the  purchase  and  installation  of  the  pump  that  the 
respondent  should  not  **be  held  liable  for  damage  or  any 
trouble  caused  by  reason  of  well  not  being  straight,  caving  in, 
giving  up  sand,  gravel,  chips,  or  any  substance  other  than 
clear  water,  or  should  the  purchaser  fail  to  develop  from  the 
well  or  wells  the  quantity  of  water  required  by  the  above 
specified  plant  witbin  suction  distance  from  the  location  of 
the  pump."  The  trial  court  found  as  a  fact  that  the  well 
furnished  by  the  plaintiff  **did  not  give  or  furnish  any  supply 
of  clear  water  whatever;  that  said  well  furnished  by  plaintiff 
did  supply  and  give  up  large  and  excessive  quantities  of 
sand,  gravel,  day  and  substances  other  than  clear  water ;  that 
all  damage  to  said  machinery  and  trouble  with  or  in  the 
operation  of  said  machinery  was  due  to  the  large  and  ex- 
tensive quantities  of  sand,  gravel,  clay  and  substances  other 
than  clear  water  furnished  and  given  up  by  said  well.  .  .  . 
That  said  defendant  did  replace  all  parts  of  said  machinery 
claimed  by  said  plaintiff  to  be  defective  and  which  were  re- 
turned to  defendant;  that  it  is  not  true  that  any  trouble  in 
the  operation  of  said  plant  was  due  to  any  fault  in  said 
machinery.*'  Appellant  apparently  contends  that  there  was 
no  substantial  evidence  to  support  this  finding.  There  was  a 
great  deal  of  testimony  as  to  the  amount  of  sand  in  the  water, 
and  one  of  the  respondent's  witnesses  testified  that  while  the 
load  which  the  pump  was  designed  to  carry  was  8,924  pounds, 
the  actual  load  imposed  upon  it  because  of  the  presence  of 
sand  in  large  quantities  in  the  water  was  24,669  pounds. 
[1]  There  was  ample  evidence  to  support  this  finding.  There 
was  also  a  finding  that  part  of  the  trouble  resulted  from  the 
fact  that  the  well  furnished  by  the  plaintiff  was  not  straight. 
This  is  supported  by  evidence  that  the  couplings  of  the  pump- 
rod  were  worn  almost  through  on  one  side  and  that  a  light 
lowered  into  the  well  disappeared  after  passing  a  point  about 
seventy  feet  from  the  surface.  It  is  claimed,  however,  that 
by  reason  of  the  fact  that  the  respondent  tested  the  well  for 
straightness  by  lowering  the  three  joints  of  pipe  into  said  well 
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before  the  machinery  and  pump  was  installed,  that  respondent 
waived  the  requirement  that  the  well  should  be  straight. 
Even  if  this  be  true>  in  view  of  the  evidence  and  the  finding 
of  the  court  upon  the  issue  concerning  sand  in  the  well,  and 
the  finding  that  the  difficulty  with  the  pump  arose  from  such 
facts,  such  waiver  would  be  without  avail  to  the  appellant. 

Appellant  stated  in  her  brief:  **  We  feel  that  the  several  rul- 
ings of  the  court  assigned  as  errors  at  law  complained  of, 
commencing  with  folio  930,  are  clearly  erroneous,  in  view  of 
the  testimony  offered  in  connection  therewith.  But  as  these 
objections  are  numerous  and  cannot  well  be  specifically  pointed 
out  without  repeating  at  too  great  length  the  testimony  of  the 
several  witnesses,  which,  as  we  have  said  before,  must  neces- 
sarily be  carefully  read,  we  have  refrained  from  further  dis- 
cussion, but  insist  upon  the  consideration  of  same.  Particular 
attention  is  directed  to  errors  of  the  court  in  sustaining  objec- 
tions to  questions  asked  of  plaintiff's  witness  W.  H.  Robin- 
son, who  qualified  as  an  expert."  These  specifications  relate 
to  rulings  of  the  court  upon  the  introduction  of  testimony. 
[2]  In  the  absence  of  more  specific  argument  in  the  brief  we 
are  not  called  upon  to  pass  upon  the  appellant's  contention. 
The  burden  is  upon  appellant  to  show  prejudicial  error. 
(Kyle  V.  Craig,  125  Cal.  107,  [57  Pac.  791] ;  Oavin  v.  Gavin, 
92  Cal.  292,  [28  Pac.  567] ;  Thomas  v.  Hacker,  179  Cal.  731, 
[178  Pac.  855].) 

The  judgment  is  affirmed. 

Melvin,  J.,  and  Xicnnon,  J.,  concurred. 


[L.  A.  No.  4908.    Department  Two.— May  6,  1919.] 

S.  V.  HUBER,  Respondent,  v.  ELIAS  A.  SHEDOUDY  et  al., 
Defendants;  JOHN  WOLLENSHLAGER,  Appellant. 

[1]  Mortgage — Fobeclosurb — Market  Value  of  Property — Lack  of 
Finding — Insufficient  Ground  for  Beversal. — In  an  action  for 
the  foreclosure  of  a  mortgage  it  was  unnecessarj  to  make  a  finding 
on  an  issue  relating  to  the  market  value  of  the  property  where  the 
allegations  of  the  complaint  and  of  the  answer  with  reference 
thereto  were  directed  to  the  matter  of  the  appointment  of  a  receiver 
and  no  receirer  was  appointed. 
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[2]  Id. — Reasonableness  of  Attobnbts'  Fees — Immatbeial  Issue.—* 
In  such  action  it  waa  unnecessar7  to  make  a  finding  on  an  issue 
relating  to  the  reasondbleness  of  the  attorneys'  fees,  since  such 
fees  were  not  the  cause  of  the  action,  but,  like  costs,  a  mere  inci- 
dent to  it  and  subject  to  being  fixed  by  the  court  at  its  discretion, 
not  exceeding  the  amount  stipulated  in  the  mortgage. 

[3]  Id.— Frivolous  Appeait— Penalty.— A  penalty  for  the  taking  of  a 
frivolous  appeal  from  a  judgment,  in  an  action  for  the  foreclosure 
of  a  mortgage,  of  the  difference  between  seven  and  eight  per  cent 
on  the  amount  of  the  judgment  for  the  three-year  period  of  delay 
secured  by  the  appeal  is  proper,  as  penalties  as  high  as  twenty 
per  cent  of  the  judgment  have  frequently  been  imposed  in  this 
and  other  states. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.   Wellborn,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

William  H.  Fuller   for  Appellant 

Valentine  &  Newby  for  Respondent. 

WILBUR,  J. — This  is  an  action  for  the  foreclosure  of  a 
mortgage  in  the  usual  form.  Plaintiff  prayed  for  judgment 
of  foreclosure,  for  a  deficiency  against  the  mortgagors  She- 
doudy, and  for  a  receiver.  No  relief  was  asked  against  the 
appellant,  save  that  his  interest  in  the  property  be  declared  to 
be  subject  to  the  mortgage.  He  was  a  grantee  of  the  mort- 
gagor. Judgment  was  entered  directing  the  sale  of  the  prop- 
erty, the  application  of  the  proceeds  to  the  payment  of  the 
plaintiff's  claim,  directing  the  balance,  if  any,  to  be  paid  to 
the  appellant,  and  if  there  was  a  deficiency  instead  of  a  sur- 
plus, the  deficiency  be  docketed  against  defendants  Shedoudy. 
Appellant  claims  a  reversal  upon  the  ground  that  two  material 
issues  were  not  found  upon,  one  relating  to  the  value  of  the 
property  and  the  other  relating  to  attorneys'  fees.  The  al- 
legations of  the  complaint  and  of  the  answer  with  reference 
to  the  market  value  of  the  property  were  directed  to  the 
matter  of  the  appointment  of  a  receiver.  [1]  As  no  receiver 
was  appointed  pending  the  litigation  or  in  the  decree  of  fore- 
closure, it  was  unnecessary  to  make  findings  on  these  issues, 
which  thus  became  immaterial.  With  reference  to  the  matter 
of  attorneys'  fees,  the  complaint  alleges:  **That  it  was  neces« 
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sary  to  employ  attorneys  to  foreclose  said  mortgage,  and  lie 
has  employed  the  firm  of  Valentine  &  Newby  as  his  said  at- 
torneys, and  incurred  a  liability  to  pay  to  them  a  reasonable 
attorneys'  fee  for  the  prosecution  of  this  action,  and  plaintiff 
avers  upon  information  and  belief  that  the  sum  of  one  thou- 
sand five  hundred  dollars  is  a  fair  and  reasonable  fee  to  be 
paid  for  such  legal  services."  Respondents'  denial  on  that 
subject  was  as  follows:  **Said  defendants  have  not  sufBcient 
information  or  belief  to  enable  them  to  answer  the  allegations 
contained  in  paragraph  11  of  plaintiff's  complaint,  and  basing 
their  denial  upon  that  ground,  defendant  denies  that  said 
plaintiff  has  incurred  a  liability  to  Valentine  &  Newby  in  the 
sum  of  one  thousand  five  hundred  dollars,  and  denies  that  one 
thousand  five  hundred  dollars  is  a  reasonable  attorney  fee  to 
be  paid  said  Valentine  and  Newby  for  their  legal  services  in 
the  foreclosure  of  the  mortgage  mentioned  and  described  in 
plaintiff's  complaint,  and  denies  that  it  \yas  necessary  to  fore- 
close said  mortgage  in  order  for  the  plaintiff  to  receive  the 
money  alleged  to  be  due  upon  the  note  and  mortgage  de- 
scribed in  plaintiff's  complaint."  Upon  this  subject  the  find- 
ing of  the  court  was  as  follows:  **That  in  order  to  foreclose 
said  mortgage,  it  was  necessary  for  plaintiff  to  employ  attor- 
neys, and  he  did  employ  the  firm  of  Valentine  &  Newby  as  his 
said  attorneys,  and  the  court  finds  that  the  sum  of  $890  is  a 
reasonable  amount  to  be  allowed  to  plaintiff  as  attorneys' 
fees  in  this  action."  Appellant  contends  that  this  finding  is 
insufficient  for  the  reason  that  it  fails  to  find  upon  the  proposi- 
tion that  plaintiff  had  ** incurred  a  liability"  to  pay  a  reason- 
able attorneys'  fee.  The  complaint  alleges  the  employment  of 
Valentine  &  Newby  to  foreclose  the  mortgage;  that  it  was 
necessary  to  so  employ  them,  and  that  a  reasonable  fee  for  said 
services  was  one  thousand  five  hundred  dollars.  The  answer 
admits  the  employment  and  by  the  form  of  denial  that 
$1,499.99  is  a  reasonable  fee  to  be  paid  them  for  their  services. 
The  court,  however,  only  allowed  $890.  [2]  However,  the 
issue  as  to  attorneys'  fees  is  not  a  material  issue.  As  it  was 
said  in  Carriere  v.  Minturn,  5  Cal.  435:  **The  only  difference 
between  this  case  and  that  of  Oronfier  v.  Mintwm,  decided  at 
this  term,  consists  of  the  point  made  by  appellants,  that  there 
is  no  allegation  in  the  declaration  that  five  per  cent  was 
reasonable  counsel  fees.  Such  an  averment  was  unnecessary. 
The  counsel  fees  stipulated  to  be  paid  were  not  the  cause  of 
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the  action,  but,  like  the  costs,  a  mere  incident  to  it,  and  may 
be  fixed  by  the  chancellor,  at  his  discretion,  not  exceeding  the 
amount  stipulated."  Thiacase  and  various  subsequent  cases 
on  the  same  subject  were  cited,  and  the  rule  was  again  stated 
in  McNamora  v.  Oakland  Building  &  Loan  Assn.,  131  Cal. 
336,  [63  Pac.  670],  as  follows:  '*The  mortgage  in  terms  pro- 
vides in  case  of  foreclosure  the  mortgagor  shall  pay  reasonable 
attorneys'  fees,  *and  the  payment  of  such  costs  and  expenses 
and  attorneys'  fees  by  the  mortgagor  is  secured  hereby.'  The 
cross-complaint  contains  an  averment  setting  forth  the  pro- 
visions of  the  mortgage,  and  alleging  that  the  attorneys'  fees 
therein  provided  for  were  secured  thereby  and  the  prayer  asks 
for  reasonable  attorneys'  fees.  There  is  no  allegation  that 
the  sum  claimed  is  reasonable,  nor  is  there  any  finding  of 
the  fact,  and  therefore  it  is  claimed  defendant  is  not  entitled 
to  attorneys'  fees.  It  is  found  that  plaintiff  executed  the 
mortgage,  which  is  equivalent  to  a  finding  that  he  agreed  to 
pay  a  reasonable  attorneys'  fee  for  the  mortgage  so  provided. 
The  averment  that  the  fee  claimed  was  a  reasonable  amount 
is  not  necessary  {Carriers  v.  Mintvm,  5  Cal.  435) ;  the 
attorney's  fee  was  not  the  cause  of  action,  but  an  incident  to 
it.  (Mulcahy  v.  Buckley,  100  Cal.  484,  [35  Pac.  144] ,  affirm- 
ing  Carriere  v.  Minium,  supra.  See,  also,  Brooks  v.  Foring- 
ton,  117  Cal.  219,  [48  Pac.  1073].)  Prescott  v.  Grady,  91  Cal. 
518,  [27  Pac.  755],  does  not  overrule  or  conflict  with  Car- 
riere V.  Minium,  supra.  As  an  averment  was  unnecessary, 
so  also  was  a  finding.  The  conclusion  of  law  that  defendant 
was  entitled  to  recover  attorneys'  fees  rested  upon  the  pro- 
visions of  the  mortgage,  and  the  court  could  determine  what 
amount  would  be  reasonable  without  hearing  any  testimony 
thereon.  (Pacific  Mui.  L.  Ins,  Co.  v.  Fisher,  106  Cal.  234, 
[39  Pac.  758] ;  Clancy  v.  PZover,' 107  Cal.  272,  [40  Pac.  394] ; 
Edwards  v.  Grand,  121  Cal.  254,  [53  Pac.  796].) "  See,  also, 
Monroe  v.  Fold,  72  Cal.  571,  [14  Pac.  514] ;  Firsi  Nai.  Bank 
V.  Holi,  87  Cal.  158,  [25  Pac.  272] ;  Whiie  v.  AUaii,  87  CaL 
245,  248,  [25  Pafe.  420] ;  Orange  Growers'  Bank  v.  Dunca/n,  133 
Cal.  254,  256,  [65  Pac.  469] ;  Thrasher  v.  Moran,  146  Cal.  683 
684,  [81  Pac.  32] ;  Potion  v.  Pepper  Hotel  Co.,  153  Cal.  460, 
[96  Pac.  296].) 

We  have  -cited  the  foregoing  authorities  to  show  how  utterly 
frivolous  appellant's  contentions  are  in  view  of  the  previous  de- 
cisions of  this  court.  Owing  to  the  crowded  condition  of  the  cal- 
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endar  of  this  court  a  delay  of  nearly  three  years  has  resulted 
from  this  appeal.  Section  957  of  the  Code  of  Civil  Procedure 
provides  that  **when  it  appears  to  the  appellate  court  that  the 
appeal  was  made  for  delay,  it  may  add  to  the  costs  such  dam- 
ages as  may  be  just."  This  language  was  adopted  from  the 
Practice  Act  of  1851,  [Stats.  1851,  p.  106],  section  345,  and 
that  in  turn,  from  the  New  York  Code,  secticm  330.  A  similar 
provision  was  contained  in  the  original  Judiciary  Act  adopted 
by  Congress  in  1789,  and  subsequently  continued  in  effect  by 
the  act  of  Congress  of  1803  (c.  40,  sec.  1,  2  Stat.  244),  and ' 
by  Revised  Statutes,  section  1010,  [U.  S.  Comp.  Stats.  1916, 
sec.  1671,  6  Fed.  Stats.  Ann.,  2d  ed.,  228].  The  federal  stat- 
ute in  question,  however,  applied  to  all  affirmances,  in  which 
it  was  provided,  **The  court  shall  adjudge  to  the  respond- 
ent in  error  just  damages  for  his  delay,  single  or  double  costs 
at  its  discretion."  The  application  of  this  irule  is  discussed 
in  West  Wisconsin  Ry.  Co.  v.  Foley,  94  U.  S.  100,  [24  L.  Ed. 
71,  see,  also,  Rose's  U.  S.  Notes],  wherein  it  appeared  that 
after  several  revisions  of  the  rules  of  the  Supreme  Court  at 
the  December  term  of  1870,  the  court  adopted  tlbe  following 
rule:  **In  aU  cases  where  a  writ  of  error  shall  delay  the  pro- 
ceedings on  the  judgment  of  the  inferior  court,  and  shall 
appear  to  have  been  sued  out  merely  for  delay,  damages  at 
the  rate  of  ten  per  eent,  in  addition  to  interest,  shall  be 
awarded  upon  the  amount  of  the  judgment.'*  In  that  case 
it  was  held  that  the  court  might  award  damages  for  a  friv- 
olous appeal  in  an  amount  less  tha^i  ten  per  cent  in  addition 
to  interest.  It  will  thus  be  seen  that  the  supreme  court  of 
the  United  States  adopted  as  the  ordinary  measure  of  dam- 
ages for  a  frivolous  appeal,  under  a  statute  authorizing  them 
to  give  just  damages  for  delay,  ten  per  cent  upon  the  amount 
of  the  judgment.  The  practice  in  this  court  in  imposing 
damages  for  a  frivolous  appeal  has  not  been  uniform.  In 
Flynn  v.  Travers,  1  Cal.  Unrep.  27,  decided  in  1857,  twenty 
per  cent  damages  were  awarded.  This  penalty  was  also  im- 
posed in  Heney  v.  Alpers,  2  CaJ.  Unrep.  164,  Nickerson  v. 
California  Stage  Co,,  10  Cal.  520;  Shain  v.  Belvin,  79  Cal. 
262,  [21  Pac.  747],  by  Department  One,  in  1889,  and 
WUliams  v.  Hall,  79  Cal.  606,  [21  Pac.  965],  in  Bank.  See, 
also,  Cary  v.  Osio  &  Randall,  referred  to  in  MqMillian  v. 
Vischer,  14  Cal.  232,  where  a  penalty  of  twenty  per  cent, 
amounting  to  $2,698.53,  was  imposed.    In  Dewitt  v.  Porter, 
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13  Cfal.  172,  the  penalty  imposed  was  fifteen  per  cent,  and  in 
the  Second  California  Report  the  penalty  imposed  was  usually 
ten  per  cent,  although  the  delay  was  sometimes  only  a  few 
months.  {Bwckley  v!  Stchbins,  2  Cal.  149 ;  Russell  v.  Williams, 
2  Cal.  158;  Bates  v.  Visher,  2  Cal.  355;  PacJieco  v.  Bemal, 
2  Cal.  150.)  The  amount  of  ten  per  cent  as  damages  for  a 
frivolous  appeal  is  fixed  in  some  states  by  statute ;  in  others 
by  rule  of  court.  {Hawkins  v.  Janes,  21  Or.  502,  [28  Pac. 
548] ;  Popp  V.  ^uisvUle  &  N.  R.  R.  Co,,  101  Ky.  157,  [40 
S.  W.  254] ;  August  Oast  BanJc  Note  d  Lith.  Co.  v.  Fenni- 
more  Assn,,  84  Mo.  App.  228 ;  Lanclos  v.  Robertson,  5  La.  41 ; 
Limberger  v.  Engle  (Tex.  Civ.  App.),  47  S.  W.  1025.)  This 
same  amount  was  allowed  in  Sirmans  v.  Folsom  etc,  Co.,  18 
Ga.  App.  586,  [89  S.  E.  1103].  (See,  also,  N.  Y.  Code  Civ. 
Proc.,  sees.  3251,  3254.)  The  later  practice  in  this  court  has 
been  to  impose  a  nominal  penalty  of  from  $25  to  one  hun- 
dred dollars  for  a  frivolous  appeal.  {Henehan  v.  Hart,  127 
Cal.  656,  [60  Pac.  426] ;  Estate  of  Snowball,  156  Cal.  235, 
[104  Pac.  446].)  The  object  of  imposing  a  penalty  for  friv- 
olous appeal  is  twofold — to  discourage  the  same, 'as  well  as 
to  compensate  to  some  ext^t  for  the  loss  which  results  from 
delay.  (West  Wiscon^n  Ry.  Co.  v.  Foley,  94  U.  S.  103,  [24 
L.  Ed.  71].)  In  view  of  the  crowded  condition  of  our  calen- 
dar and  the  fact  that  many  novel  constitutional  and  statutory 
questions  have  arisen  in  this  state  by  reason  of  \he  great  vol- 
ume of  legislative  and  constitutional  amendments  since  1911, 
it  is  important  that  appeals  that  are  merely  frivolous  be  dis- 
couraged. We  may,  perhaps,  express  our  views  by  adopting 
the  language  of  the  supreme  court  of  the  United  States  on 
that  subject  in  Whitney  v.  Cook,  99  U.  S.  607,  [25  L.  Ed. 
446,  see,  also,  Rose's  U.  S.  Notes] :  "Our  experience  teaches 
that  the  only  way  to  discourage  frivolous  appeals  and  writs 
of  enxw  is  by  the  use  of  our  power  to  award  damages,  and 
we  think  this  a  proper  case  in  which  to  say  that  hereafter 
more  attention  will  be  given  to  that  subject,  and  the  rule  en- 
forced both  according  to  its  letter  and  spirit.  Parties  should 
not  be  subjected  to  the  delay  of  proceedings  for  review  in 
this  court  without  reasonable  cause,  and  our  power  to  make 
comTpensation  to  some  extent  for  the  loss  occasioned  by  an 
unwarranted  delay  ought  not  to  be  overlooked." 

In  determining  the  amount  of  damages  which  should  be 
awarded  in  this  case  for  a  frivolous  appeal  we  should  con- 
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eider  the  facts  with  relation  thereto  and  the  effect  of  the  de- 
lay. Respondent  claims,  and  we  may  assume,  that  the  effect 
of  this  appeal  has  been  to  delay  the  foreclosure  sale.  The 
judgment  was  Altered  June  27,  1916.  The  appellant  is  not 
bound  to  pay  the  judgment  or  any  part  lihereof.  As  to  him 
the  effect  of  the  judgment  was  merely  to  subject  his  interest 
in  the  premises  to  the  foreclosure.  The  mortgage  provided 
for  interest  at  the  rate  of  eight  per  cent,  compounded  quar- 
terly. The  judgment  di"aws  interest  at  the  rate  of  seven  i)er 
cent.  The  difference  between  the  amount  of  interest  allowed 
by  law  and  that  by  the  mortgage  for  the  three-year  period  of 
delay  secured  by  this  appeal,  is  $2,173.76.  The  difference 
between  simple  interest  at  seven  and  eight  per  cent  will  be 
$720.  If  the  sale  had  occurred  within  the  usual  time  after 
the  decree,  the  appellant  would  have  been  required  to  pay  one 
per  cent  a  month  during  the  redemption  period  of  one  year 
in  order  to  redeem.  In  view  of  the  fact  tlhat  the  amount  of 
interest  lost  by  the  respondent  by  reason  of  this  appeal  would 
be  nearly  ten  per  cent  of  the  amount  of  the  judgment,  and 
that  respondent  has  been  required  to  employ  an  attorney  to 
represent  hian  on  this  appeal,  it  obviously  would  not  be  un- 
just to  assess  damages  amounting  to  ten  per  cent  on  the  prin- 
cipal sum  for  this  frivolous  appeal,  namely,  two  thousand  six 
hundred  dollars.  [3]  Respondent,  however,  in  his  brief  and 
on  oral  argument  has  only  asked  for  a  penalty  equivalent  to 
the  difference  between  seven  and  eight  per  cent  on  the  amount 
of  the  judgment,  and  in  view  of  the  further  fact  that  in 
recent  years  purely  nominal  penalties  have  been  imposed  for 
frivolous  appeals,  the  i>enalty  fixed  in  this  case  will  be  $720. 
It  is  hoped,  however,  that  before  other  frivolous  appeals  now 
pending,  if  any,  are  brought  to  the  attention  of  the  court, 
some  disposition  thereof  will  l)e  made  by  the  parties  which 
will  obviate  the  necessity  of  placing  such  ca;9es  upon  the  cal- 
endar, thus  depriving  meritorious  appeals  of  their  oppor- 
tunity to  be  heard,  and  obviating  the  necessity  of  imposing 
penalties  therein. 

The  judgment  is  affirmed,  with  directions  to  enter  a  judg- 
ment in  favor  of  respondent  and  against  appellant  for  the 
sum  of  $720,  with  costs  of  appeal. 

Lennon,  J.,  and  Melvin,  J.,  ooneurred. 
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[8.  P.  No.  S070.    In  Bank.— May  7,  1919.] 

ARCADE  REALTY  COMPANY,  Appellant,  v.  THE  BANK 
OP  COMMERCE,  Reepondent. 

[1]  Principal  and  Aqbnt^— Authority  to  Collect  Rents — ^Payment 
IN  Negotiable  Paper — Authority  to  Indorse  not  Implied. — Au- 
thority to  collect  renta  does  not  imply  authority  to  indorse  nego- 
tiable paper  received  in  payment. 

[2]  Id. — Indorsement  op  Negotiable  Paper  —  Implied  Authority. — 
The  authority  of  an  agent  to  indorse  negotiable  paper  is  a  veiy 
responsible  power,  not  lightly  tor  be  presumed  or  implied. 

[3]  Id. — Test  op  Authority. — The  power  of  an  agent  to  indorse  com- 
mercial paper  for  his  principal  must  be  a  noceesary  implication  from 
an  express  authority  conferred  upon  such  agent. 

[4]  Id. — Collection  and  Transmission  of  Rentals  —  Authority  to 
Indorse  Checks. — Where  an  agent  had  authority  to  deposit  all 
rents  collected  by  him  in  his  personal  account,  for  the  purpose  of 
remitting  the  same  to  his  principal  by  his  personal  check,  such  au- 
thority carried  with  it  the  power  essential  to  that  course  of  busi- 
ness, namely,  the  indorsement  for  deposit  of  checks  made  payable 
to  the  principal  where  such  were  collected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    ^Vm.  H.  Donahue,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ostrander,  dark  &  Carey  for  Appellant. 

Gibson  &  Woolner  and  Henfihaw,  Black  &  Gk>ldberg  for 
Respondent. 

WILBUR,  J.— This  action  was  brought  by  the  Arcade 
Realty  Company  against  the  defendant  bank  to  recover  $2,650 
paid  by  defendant  upon  checks  drawn  in  favor  of  the  Arcade 
Realty  Company  by  C.  W.  Phillips  upon  the  defendant  bank. 
Phillips  assigned  his  claims  thereon  against  the  bank  to  the 
plaintiff.  The  question  involved  in  the  case  is  the  authority 
of  one  A.  W.  Clement  to  indorse  such  checks  on  behalf  of  the 
plaintiff.  Judgment  was  rendered  in  favor  of  the  defend- 
ant, upholding  the  authority  of  Clement  to  make  such  indorse- 
ments, and  plaintiff  appeals.      Clement  was  the  appellant's 
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agent  for  tihe  collection  of  the  rents  from  its  tenants  in  appel- 
lant's  business  block  in  Oakland.  [1]  Appellant  lilies  upon 
the  well-settled  rule  that  authdrity  to  collect  does  not  imply 
authority  to  indorse  negotiable  paper  received  in  payment, 
and  upon  the  further  well-established  rule  that  the  authority 
of  an  agent  to  indorse  negotiable  paper  is  a  very  responsible 
power,  not  lightly  to  be  presumed  or  implied.  [2]  There 
is  no  doubt  as  to  the  correctness  of  fliese  rules.  (See  Daniel 
on  Negotiable  Instruments,  6th  ed.,  sees.  292-294,  296 ;  Earml' 
ton  Nat.  Bank  v.  Nye,  37  Ind.  App.  464,  [117  Am.  St.  Rep. 
333,  77  N.  E.  295] ;  Lonier  v.  Ann  Arbor  Sav.  Bank,  162 
Mich.  541,  [127  N.  W.  685] ;  National  Fence  Machine  Co.  v. 
Highleyman,  71  Kan,  347,  [80  Pac.  568] ;  Jackson  v.  National 
Bank  of  McMinnvUle,  92  Tenn.  154,  [36  Am.  St.  Rep.  81, 
18  L.  R.  A.  663,  20  S.  W.  802]  ;  Tiedman  on  Commercial 
Paper,  sec.  77 ;  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat. 
Bank,  199  lU.  151,  [93  Am.  St.  Rep.  113,  59  h.  R.  A.  657, 
65  N.  E.  136].)  As  these  rules  are  conceded  to  be  correct, 
and  as  there  is  no  evidence  of  an  express  authorization  to 
Clement  to  indorse  these  checks,  it  will  be  necessary  to  state 
the  facts  more  in  detail  for  the  purpose  of  disclosing  the  scope 
of  Clement's  agency.  It  will  appear  therefrom  that  the  agent 
was  given  and  exercised  far  more  power  than  a  mere  col- 
lector. Clement,  as  the  agent  of  appellant,  for  some  years 
had  collected  the  rents  from  ihe  tenants  of  appellant's  build- 
ing, had  deposited  the  moneys  or  checks  received,  in  his  own 
bank  account  to  his  personal  credit,  and  had  remitted  such 
rentals  to  appellant  in  San  Frandsoo,  by  a  check  drawn 
against  sudh  personal  account.  The  rents  of  the  Hotel 
Arcade,  however,  were  paid  by  Phillips  direct  to  appellant 
by  his  personal  check  until  February,  1912.  Phillips'  rental 
was  one  thousand  dollars  monthly  under  a  ten-year  lease. 
Phillips,  however,  failed*  to  pay  promptly  under  this  arrange- 
ment, and  in  order  to  facilitate  collection  the  appellant  di- 
rected Clement  to  collect  such  rentals.  Beginning  February 
26,  1912,  Clement  collected  a  check  in  favor  of  the  Arcade 
Realty  Company  and  mailed  the  same  to  appellant.  There- 
after Clement  collected  the  sixty-four  checks  in  issue  at  in- 
tervals until  May  29,  1913.  Each  check  was  indorsed  by  him 
as  follows:  ** Arcade  Realty  Company  by  A.  W.  Clement, 
Agent,  A.  W.  Clement,"  and  deposited  in  his  personal  ac- 
oount  either  in  the  Union  Savings  Bank  of  Oakland,  or  the 
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Oakland  Bank  of  Savings,  Oakland.  The  checks  were  paid 
by  the  respondent,  the  drawee  hank,  in  due  course  through 
the  clearing-house.  Clement  remitted  these  rents  and  others 
collected  by  him  for  rent  by  his  personal  check  as  formerly, 
together  with  his  accounts  of  rentals  collected.  In  June, 
1913,  appellant  discovered  that  Clement  had  remitted  $2,650, 
the  amount  involved  here,  less  than  he  had  collected  up  to 
that  date.  Nevertheless  the  appellant  did  nothing  more  about 
the  matter  t!han  to  instruct  Clement  thereafter  to  rpmit  the 
Phillips'  checks  direct  to  it,  a  direction  which  Clement  car- 
ried out.  On  Clement's  death  about  seven  months  later,  the 
appellant  discovered  that  Clement  ^^uring  the  period  when 
he  was  depositing  the  Phillips  rent  to  his  account  had  been 
making  the  indorsements  in  question,  for  such  purpose.  In 
addition  to  Clement's  authority  to  collect  rents,  the  corre- 
spondence shows  that  he  was  authorized  to  act  as  the  general 
agent  of  the  appellant  for  leasing,  care,  and  rei)air  of  the 
building.  It  should  be  observed  that  we  are  not  dealing  with 
a  general  authority  to  indorse  negotiable  paper,  but  rather 
with  the  power  necessary  to  deposit  checks  on  local  banks  in 
another  local  bank  for  collection  through  the  clearing-house, 
for  the  purpose  of  transmitting  the  proceeds  to  the  principal 
in  a  near-by  city.  The  appellant  on  receiving  from  month 
to  month  the  personal  check  of  its  agent  in  satisfaction  of 
rentals  collected,  must  have  be^i  aware  of  the  fact  that 
Clement  was  depositing  all  rents  in  his  own  personal  account, 
and  thus  by  implication  must  have  approved  such  deposit. 
The  conclusion  cannot  be  escaped  in  this  case  that  the  author- 
ity of  the  agent  included  the  power  to  deposit  money  or  paper 
collected  to  his  own  account.  That  is  exactly  what  was  done 
with  the  checks  here  in  question.  They  were  deposited  to  his 
own  account  and  the  indorsements  were  made  solely  for  the 
purpose  of  accomplishing  such  deposit.  It  may  well  be  that 
indorsements  for  any  other  purpose  would  have  been  unau- 
thorized. But  when  the  principal  permitted  its  agent  to  de- 
posit the  collections  to  his  personal  account,  to  be  transmitted 
by  his  personal  check,  it  is  a  fair  if  not  in  fact  a  necessary  in- 
ference that  he  had  the  authority  to  make  such  indorsements 
as  were  necessary  to  do  this.  Rents  in  large  amounts  are  not 
habitually  paid  in  money,  but  by  check.  The  principal  could 
hardly  have  assumed  that  such  paper  was  all  drawn  to  the 
order  of  the  agent.    The  tenants  would  not  naturally  so  draw 
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their  checks,  but  to  the  order  of  the  landlord.  The  appellant 
receiving  all  its  rentals  by  the  agent's  personal  check  can- 
not claim  that  it  did  not  know  that  its  tenants  were  paying 
by  checks  to  its  order.  It  should  have  presumed  that  they 
were  doing  so  in  some  instances  at  least,  and  this  being  so  the 
appellant  should  have  known  that  the  agent  was  indorsing  such 
cheeks  for  deposit.  Furthermore,  it  was  immaterial  to  ap- 
pellant, as  long  as  it  permitted  its  agent  to  deposit  the  rents 
in  his  own  account,  whether  the  rents  were  paid  by  check  to 
the  appellant's  order,  as  was  the  case  with  the  checks  in 
question,  or  by  check  to  the  agent's  order,  v;here  no  question 
of  indorsement  could  have  arisen.  In  fact,  checks  to  the  order 
of  the  agent  would  have  given  him  a  far  greater  measure  of 
control  over  the  fund  than  checks  to  the  order  of  the  appel- 
lant, and  yet  the  appellant  either  permitted  the  latter,  or  else 
assumed  that  the  paper  was  drawn  to  its  own  order  and  that 
the  agent  was  indorsing  it  for  deposit.  The  point  is  that  the 
principal  either  tacitly  or  expressly  authorized  the  agent  to 
deposit  his  collections  to  his  own  account,  and  the  conversion 
by  Clement,  discovered  in  June,  1913,  was  not  accomplished 
by  the  indorsements  in  question  by  which  the  funds  were  de- 
posited in  the  agent's  personal  account,  but  by  the  agent's 
failure  to  remit  from  his  account  moneys  of  his  principal 
which  he  had  so  deposited  by  authority.  The  authority  to 
indorse  for  deposit  in  a  local  bank  may  reasonably  be  in- 
ferred in  such  a  case,  where  it  would  be  wholly  unreasonable 
to  infer  authority  to  indorse  for  sale  or  discount  a  foreign 
bill  of  exchange.  There  is  a  most  substantial  difference  be- 
tween the  various  kinds  of  paper  and  the  various  purposes 
of  indorsement.  [3]  The  test  for  ascertaining  the  question 
of  the  agent's  authority  to  indorse  negotiable  paper  is  stated 
in  Jackson  Paper  Mfg,  Co,  v.  Commercial  Nat.  Bank,  supra,  to 
be  this :  Can  the  agent  perform  the  duties  of  his  agency  with- 
out the  exercise  of  such  authority  ?  *  *  In  other  words, ' '  says  the 
court,  **the  power  of  an  agent  to  indorse  commercial  paper  for 
his  principal  must  be  a  necessary  implication  from  an  express 
authority  conferred  upon  such  agent."  Conceding  the  correct- 
ness of  this  rule,  we  here  have  evidence  justifying  the  conclu- 
sion that  the  agent  had  authority  to  deposit  all  rents  collected 
by  him  in  his  personal  account,  for  the  purpose  of  remitting 
the  same  to  his  principal  by  his  personal  check.  [4]  This 
authority  carried  with  it  the  power  essential  to  that  course  of 
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business,  .namely,  the  indorsement  for  deposit  of  checks  mad© 
payable  to  the  principal  where  such  were  collected.  (Civ. 
Code,  sec.  2319,  subd.  1.)  The  case  of  Dispatch  Printing  Co. 
V.  National  Bank  of  Commerce,  109  Minn.  440,  [50  L.  R.  A. 
(N.  S.)  74,  124  N.  W.  236],  cited  by  appellant,  is  somewhat 
similar  in  its  facts,  but  differs  in  the  essential  particular  that 
in  that  case  the  agent  was  expressly  directed  by  the  principal 
not  to  indorse  or  deposit  ched^s  payable  to  them,  but  to  remit 
them  direct  to  the  principal. 

The  evidence  amply  justified  the  finding  of  the  trial  court 
that  the  agent  was  authorized  to  make  the  indorsements  made 
by  him  for  the  deposit  of  the  checks  to  his  account,  including 
the  checks  in  question. 

The  judgnient  is  affirmed. 

Lennon,  J.,  Olney,  J.,  Shaw,  tJ.,  Lawlor,  J.,  and  Angellotti, 
C.  J.,  concurred* 

MELVIN,  J.,  dissenting.— I  dissent. 

While  there  might  be  some  force  in  a  contention  that  after 
the  discovery  of  the  conversion  of  some  of  the  rents  by  Cle- 
ment, the  plaintiff  by  retaining  him  as  agent  would  be 
estopped  to  object  to  the  method  by  which  he  obtained  the 
money,  I  cannot  bring  myself  to  approve  of  the  doctrine  an- 
nounced by  the  majority  of  the  court  that  when  a  principal 
employs  an  agent  to  collect  and  transmit  rentals  hf  thereby 
clothes  such  agent  with  authority  to  indorse  checks.  Some  of 
the  statements  in  the  prevailing  opinion  are  so  extraordinary 
that  with  all  due  respect  to  the  learned  author  I  must  unwill- 
ingly review  them  and  dissent  from  them.  For  example,  this 
language  is  used:  ''The  appellant  on  receiving  from  month  to 
month  the  personal  check  of  its  agent  in  satisfaction  of  rentals, 
collected,  liiust  have  been  aware  of  the  fact  that  Clement  was 
depositing  all  rents  in  his  own  personal  account,  and  thus  by 
implication  must  have  approved  such  deposit.  The  conclu- 
sion cannot  be  escaped  in  this  case  that  the  authority  of  the 
agent  included  the  power  to  deposit  money  or  paper  collected 
to  his  own  account."  Of  course  the  principal  supposed  that 
Clement  was  depositing  rents  to  his  own  credit  as  he  was 
transmitting  the  money  by  personal  check.  That  had  been 
the  usual  course  of  business;  but  how  did  such  a  supposition 
bind  the  principal  to  the  further  and  extraordinary  implica- 
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tion  that  the  collector  was  clothed  with  the  high  authority  to 
indorse  his  principal's  name?  There  were  three  ordinary 
methods  by  which  the  tenant  might  pay  the  agent.  These 
were,  (1)  by  actual  cash;  (2)  by  check  payable  to  the  agent's 
order,  and  (3)  by  check  payable  to  the  landlord's  order.  If 
by  either  of  the  first  two  methods  Clement  had  collected  the 
money,  undoubtedly  he  might  have  deposited  the  cash  or  the 
check  to  his  own  account,  and  any  subsequent  conversion  of 
the  funds  would  have  caused  loss  to  his  principal.  If  by  the 
third  method  the  tenant  had  paid,  under  the  terms  of 
Clement's  agency  as  a  collector,  he  could  honestly  do  but  one 
thing.  He  could  transmit  the  check  itself  to  the  payee. 
When  he  indorsed  the  first  check  he  was  guilty  of  a  conver- 
sion, not  of  money,  but  of  his  principal's  check.  If  he  had 
left  the  country  the  next  day  can  anyone  question  the  fact 
that  the  Arcade  Realty  Company  could  have  compelled  the 
tenant  to  pay  the  rent?  Or  could  anyone  doubt  that  the 
bank  which  without  any  inquiry  or  investigation  had  recog- 
nized Clement's  authority  to  indorse  for  the  payee,  could  be 
compelled  to  reimburse  its  depositor  Phillips?  How  then  did 
a  persistence  in  wrongdoing  sanctify  Clement's  acts  into 
those  of  an  agent  clothed  with  the  power  to  do  those  very 
acts?  It  is  true  that  much  of  the  money  thus  obtained  was 
paid  to  the  Arcade  Realty  Company,  but  such  acts  of  restitu- 
tion did  not  excuse  the  bank  for  its  astounding  lack  of 
ordinary  prudence.  If  the  officers  of  the  bank  had  made  the 
slightest  inquiry  the  plaintiff  would  have  been  warned,  of 
course,  that  its  collector  was  assuming  the  right  to  indorse 
chocks  made  payable  to  its  order. 

Continuing  the  argument,  the  opinion  contains  the  follow- 
ing language:  ''But  when  the  principal  permitted  its  agent 
to  deposit  the  collections  to  hia  personal  account,  to  be  trans- 
mitted by  his  personal  check,  it  is  a  fair  if  not  in  fact  a  neces- 
sary inference  that  he  had  the  authority  to  make  such  indorse- 
ments as  were  necessary  to  do  this."  I  fail  to  follow  this 
reasoning.  Because  the  principal  permitted  his  agent  to  col- 
lect money  and  to  transmit  it,  by  no  means  does  it  follow  that 
the  agency  went  to  the  extent  of  allowing  him  to  accept  and  to 
convert  something  else. 

"Rents  in  large  amounts  are  not  habitually  paid  in  money, 
but  by  check,"  says  the  learned  author  of  the  opinion.  Un- 
doubtedly that  is  true,  but  the  next  two  sentences  in  my 
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opinion  declare  an  absolute  ridn  sequitvr.  They  are  as  fol- 
lows: **The  principal  could  hardly  have  assumed  that  such 
paper  was  all  drawn  to  the  order  of  the  agent.  The  tenants 
would  not  naturally  so  draw  their  checks,  but  to  the  order  of 
the  landlord.*'  Why  couldn't  the  principal  assume  that  the 
checks,  if  any,  were  all  drawn  to  the  order  of  the  agent? 
The  agent  had  authority  to  collect.  Why  should  the  prin- 
cipal think  that  the  tenants  would  not  take  the  convenient 
method  of  paying  him  directly  in  money  or  checks?  In  my 
opinion  the  power  to  indorse  was  no  more  involved  in  the 
power  to  collect  than  would  have  been  an  authorization  to 
use  a  club  in  compelling  Phillips  to  pay  if  Clement  had  em- 
ployed that  method  of  persuasion.  Why  would  the  tenants 
naturally  draw  their  checks  to  the  order  of  the  landlord? 
There  is  no  law  of  statutory  origin  or  of  commercial  usage 
which  justifies  such  ueasoning.  I  venture  to  assert  that  a 
large  proportion  of  the  rentals  of  business  and  residence  prop- 
erty in  large  cities  is  paid  directly  to  real  estate  agents  and  not 
to  owners  of  the  realty. 

Continuing,  the  learned  author  of  the  opinion  uses  the  fol- 
lowing language:  **The  appellant  receiving  all  its  rentals  by 
the  agent's  personal  check  cannot  claim  that  it  did  not  know 
that  its  tenants  were  paying  by  checks  to  its  order.  It  should 
have  presumed  that  they  were  doing  so  in  some  instances  at 
least,  and  this  being  so  the  appellant  should  have  known  that 
the  agent  was  indorsing  such  checks  for  deposit."  Why 
should  a  principal  be  bound  to  assume  that  a  trusted  agent 
was  going  outside  of  his  agency?  I  cannot,  although  I  have 
tried,  see  the  force  of  such  reasoning.  Again  I  assert  that 
there  is  no  such  rule  of  law  or  commercial  usage.  Does  the 
average  tenant  of  an  apartment  house  know  the  name  of  his 
landlord  ?  I  venture  to  say  he  does  not.  And  even  if  he  does,^ 
he  deals  entirely  with  the  agent.  True,'  Phillips  knew  who  his 
landlord  was,  but  he  also  knew  that  the  Arcade  Realty  Com- 
pany had  empowered  Clement  to  collect,  and  the  landlord 
having  given  him  that  notice  was  thoroughly  justified,  it  seems 
to  me,  in  assuming  that  the  payments  were  being  made  to  the 
agent  either  in  money  or  in  checks  which  the  latter  might 
honestly  indorse. 

If  Phillips,  either  because  he  did  not  trust  Clement  or  for 
any  other  reason,  chose  to  pay  directly  by  check  drawn  in  the 
landlord's  favor,  he  was  entitled  to  the  protection  aflEorded 
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by  the  fact  that  his  banker  was  bound' to  pay  only  the  payee 
or  an  authorized  agent,  and  it  is  to  be  remembered  that  plain- 
tiff herein  has  succeeded  to  Phillips'  rights.  If  the  bank  had 
done  its  duty  Clement  could  never  have  been  in  a  position  to 
convert  the  checks  and  thereby  injure  either  Phillips  or  the 
Realty  Company.  Concededly,  if  Clement  had  been  getting 
the  moneys  in  an  authorized  way  he  could  have  converted 
them  more  easily.  But  this  does  not  prove  that  he  was  au- 
thorized to  indorse  the  corporation's  name.  We  are  dealing 
with  a  matter  of  implied  agency,  and  I  solemnly  believe  the 
rule  announced  in  the  prevailing  opinion  is  illogical  and  will 
be  productive  of  much  Tiarm.  It  will  gladden  the  hearts  of 
careless  bankers  and  make  them  think  that  they  are  no  longer 
held  to  a  high  degree  of  care  in  protecting  their  depositors 
from  spoliation. 

In  the  prevailing  opinion  the  majority  of  the  justices  ap- 
prove the  test  for  ascertaining  an  agent's  authority  to  indorse 
negotiable  paper  as  set  forth  in  Jackson  Paper  Mfg,  Co,  v. 
Commercial  Nat  Bank,  199  111.  151-156,  [93  Am.  St.  Rep.  113, 
59  L.  R.  A.  657,  65  N.  E.  136],  in  which  Mr.  Chief  Justice 
Magruder  used  the  following  language:  **The  weight  of  au- 
thority seems  to  be  in  favor  of  the  contention  of  appellant, 
that  authority  to  indorse  commercial  paper  cai^  only  be  im- 
plied, where  the  agent  is  unable  to  perform  the  duties  of  hi# 
agency  without  the  exercise  of  such  authority.  In  other 
words,  the  power  of  an  agent  to  indorse  commercial  paper  for 
•  his  principal  must  be  a  necessary  implication  from  an  express 
authority  conferred  upon  such  agent."  Applying  this  test 
to  the  case  at  bar  it  seems  to  me  that  power  of  indorsement 
was  not  a  necessary  implication  from  the  agency.  All 
Clement  needed  to  do,  under  the  terms  of  his  agency,  was  to 
mail  each  check  of  this  sort,  or  carry  it,  or  send  it  by  mes- 
senger, to  his  principal. 
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[L.  A.  No.  4953.    Department  Two.— May  7,  1919.] 

MART  W.  KELLNER,  AppeUant,  v.  THE  TRAVELERS 
INSURANCE    COMPANY    OF    HARTFORD,    CON- 
NECTICUT  (a  Corporation),  Respondent. 

[1]    ACCTOEN'T  iNSUKANOl  —  RECOVEXY  FOE  DEATH  —  NONBESPONSlBnJTY 

roR  Injuries  Resui/tiko  from  Disease  —  Provision  op  Pouoy  — 
Instruction. — In  an  action  to  recover  for  the  death  of  the  hus- 
band of  the  plaintiff  under  a  policy  of  accident  insurance  providing 
that  the  insurance  shall  not  cover  injuries,  fatal  or  nonfatal,  result- 
ing wholly  or  partly  from  disease  in  any  form,  an  instruction 
offered  by  the  plaintiff  was  properly  refused,  which  if  given,  would 
have  informed  the  jurors  that  if  they  believed  the  fall  sustained 
by  the  insured  was  the  "sole  and  only  direct  cause"  of  death  they 
must  find  for  the  plaintiff,  notwithstanding  a  further  belief  that  in 
previous  years  deceased  may  have  had  a  reducible  hernia,  provided 
that  they  should  further  find  that  deceased  would  not  have  died, 
at  the  time,  under  the  circumstances,  and  in  the  manner  he  did  die, 
had  it  not  been  for  said  accident  and  f alL 

[2]  Id. — Death  from  Disease  and  Accident — ^Instruction. — In  such 
action,  the  court  correctly  instructed  the  jury  that  there  could  be  no 
recovery  under  the  policy  for  death  caused  partly  by  disease  and 
partly  by  accidental  injury. 

[3]  Id. — Evidence — Accidental  Injury  —  Pre-existing  Diseases  — 
Cause  of  Death — Right  to  Recover — ^Instruction. — In  such  ac- 
tion, an  instruction  that  if  the  plaintiff  has  established  by  a  pre- 
ponderance of  the  evidence  not  only  the  fact  of  the  accidental  injury 
but  the  sufficiency  thereof  to  cause  death,  independently  of  other 
causes,  and  the  testimony  in  reference  to  pre-existing  disease  failed 
to  establish  such  disease  as  indirect  or  contributory  cause  of  death, 
then  the  plaintiff  can  recover,  correctly  states  the  law  on  the  sub- 
ject discussed,  and  opposition  to  it  based  upon  the  theory  that  any 
accident  which  shortens  an  insured  roan's  life  may  be  the  basis  of 
recovery  is  not  a  tenable  theory. 

[4]  Id. — Diseased  Physical  Condition  —  ETpfect  of  Allegation  in 
Answer  —  Burden  of  Proof  —  Instruction. — In  such  action,  an 
instruction  offered  by  plaintiff  the  purport  of  which  was  that  upon 
defendant  rested  the  burden  of  proving  that  the  diseased  physical 
condition  of  the  insured  contributed  to  or  caused  his  death,  was 
properly  refused,  notwithstanding  the  allegation  in  the  answer  that 
the  insured  was  at  the  time  of  the  accident  in  a  diseased  condition 
and  that  disease  proximately  contributed  to  death. 

[6]  Id. — Absence  of  Disease  Contributing  to  Death  —  Burden  of 
Proof — Duty  of  Plaintiff. — The  absence  of  disease  contributing 
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to  death  was  as  much  a  part  of  plaintiff's .  case  under  the  contract, 
as  the  affirmative  showing  of  the  occurrence  of  an  accident  produc- 
ing injury  and  of  death  following  such  injury. 

f 
APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Chas.  Monroe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Hindm^n  for  Appellant 

O'Melveny,  Stevens  &  Millikin  and  Walter  K.  Tuller  for 
Respondent 

MELVIN,  J. — PlaintiflP  sued  to  recover  for  the  death  of  her 
husband  under  a  policy  of  accident  insurance  issued  by  de- 
fendant. Trial  by  jury  resulted  in  a  judgment  for  defend- 
ant and  plaintiff  appeals  therefrom. 

The  policy  contained  a  provision  that  defendant  would  pay 
ten  thousand  dollars  for  death  of  the  assured  **  resulting  from 
bodily  injuries,  eflEected  directly  and  independently  of  all 
other  causes,  through  external,  violent  and  accidental  means.  *' 
There  was  a  further  stipulation  that  if  any  loss  should  be 
caused  by  hernia  the  company  would  pay  one-half  of  the 
amount.  There  was  another  provision  in  the  policy  as  fol- 
lows: *' This  insurance  shall  not  cover  injuries,  fatal  or  non- 
fatal, resulting  wholly  or  partly  from  .  .  .  disease  in  any 
form." 

The  complaint  contained  an  averment  that  on  a  specified 
day  Mr.  Kellner 's  feet  accidentally  slipped  from  under  him^ 
causing  him  to  fall  violently  to  the  floor  of  a  room  in  his  home, 
and  that  the  accident  and  fall,  **  independent  of  all  other 
causes"  produced  the  death  of  Ernest  P.  Kellner. 

Regarding  the  fall  Mrs.  Kellner  testified,  in  part,  as  follows : 
*'I  was  writing  letters  that  Mr.  Kellner  dictated  to  me,  and 
he  said  he  wanted  to  do  a  little  writing  for  himself — ^and  he 
took  the  ink  bottle  and  writing  materials  and  went  into  an- 
other room,  where  the  light  was  better  for  him,  to  do  some 
writing  for  himself,  and  as  he  went  in  there  he  fell,  stumbled 
on  the  rug  and  fell.  I  was  in  the  room  that  he  left  but  when 
I  heard  the  fall  I  started,  when  I  got  into  the  other  room  he 
was  just  getting  up.  I  found  the  things  on  the  floor,  and  the 
ink  on  the  floor,  and  of  course  I  first  wanted  to  see  his  clothes, 
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and  wipe  the  ink  from  liis  clothes,  but  there  was  none  on  his 
clothes,  but  it  was  all  over  the  floor  and  on  the  rug.  'J 

The  rug  was  offered  in  evidence  and  refused  a  place  on  the 
files  of  the  court,  but  counsel  was  permitted  to  exhibit  it  to 
the  jury  and  to  ask  Mrs.  Kellner  questions  about  it.  As  re- 
spondent offered  no  testimony  regarding  the  fall  we  cannot 
say  that  the  ruling  of  the  court  denying  formal  admission  of 
the  rug  was  prejudicially  erroneous.  The  whole  theory  of 
the  defense  was  that  the  fall  was  a  fact,  But  that  other  causes 
existing  at  that  time  contributed  to  Mr.  Kellner 's  death. 

Dr.  Thomas,  while  on  the  stand,  testified:  *'They  said  he 
stumbled  over  a  rug.*'  By  the  word  *'they"  he  doubtless 
meant  members  of  the  family  of  the  patient.  Dyring  the 
argument,  counsel  for  plaintiff  sought  to  tell  the  jury  that 
members  of  Mr.  Kellner  *s  family  had  said  to  Dr.  Thomas  in 
the  presence  of  Mr.  Kellner  that  the  latter  had  stumbled  over 
a  rug  and  had  fallen.  The  court,  upon  objection  being  made, 
checked  counsel,  said  there  was  no  such  testimony  and  in- 
structed the  jury  to  pay  no  attention  to  counsers  understand- 
ing upon  the  subject.  This  is  denounced  as  erroi^^ous,  but  we 
find  nothing  in  the  evidence  to  justify  the  conclusion  that"  the 
statement  made  to  the  doctor  was  in  his  patient's  presence. 
The  record,  therefore,  justifies  the  court's  action. 

Medical  witnesses  testified  regarding  the  cause  of  death. 
The  history  of  the  case  as  related  by  Mr.  Kellner 's  physician 
was,  in  brief,  that  of  a  man  who  had  suffered  an  operation  for 
appendicitis,  followed  by  the  development  of  a  hernia  for  the 
relief  of  which  another  operation  was  performed,  after  which 
a  third  operation  became  necessary  for  the  removal  of  threads 
which  had  been  used  in  closing  the  former  wound.  Dr. 
Thomas  testified  that  his  patient  did  not  have  hernia  after 
the  last-mentioned  x)peration.  Shortly  before  his  death,  how- 
ever, Mr.  Kellner  went  to  the  doctor's  office  and  the  latter 
found  **a  slight  bulge  of  the  wound,"  but  not  what  he  would 
call  a  hernia.  It  was  the  belief  of  the  physician,  however, 
that  there  was  weakness  of  the  abdominal  wall  at  the  site  of 
the  incisions,  but  not  a  distinct  hernia.  The  day  following 
Mr.  Kellner 's  fall  Dr.  Thomas  was  called  to  see  him.  The 
medical  man  found  the  patient  in  bed,  very  ill,  vomiting  and 
suffering  great  pain.  On  examination  of  the  patient's  abdo- 
men there  was  found  considerable  discoloration  and  protru- 
sion and  an  operation  was  ordered.    A  cut  was  made  at  the 
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site  of  the  former  incision  and  it  was  found  that  five  or  Six 
feet  of  intestines  protruded  through  an  opening  in  the  ab- 
dominal wall.  There  was  discoloration,  the  protruding  part 
was  surrounded  by  dark  fluid,  and  there  were  evidences  of  the 
beginning  of  peritonitis.  Mr.  Kellner  died  that  night.  Con- 
cerning the  cause  of  death  the  doctor  said:  **My  opinion  is 
that  the  fall  caused  a  large  quantity  of  gut  to  be  forced  out 
through  the  weak  spot  in  the  abdominal  wall,  and  become 
strangulated  and  that  he  died  as  a  result  of  that  strangula- 
tion.'' 

Other  medical  experts  gave  it  as  their  opinion  that  under 
the  statement  of  Dr.  Thomas  there  must  have  been  a  hernia 
sac  existing  before  the  time  of  the  accident,  and  that  the  fall 
alone  could  not  have  produced  the  result  observed  at  the  time 
of  the  last  operation  without  the  previous  existence  of  a  patho- 
logical condition.  We  cannot  say  that  upon  such  conflicting 
evidence  the  verdict  and  judgment  were  not  properly  based 
upon  that  part  of  the  evidence  favorable  to  the  defendant. 

[1]  Appellant  attacks  certain  rulings  with  reference  to 
giving  and  refusing  instructions.  One,  offered  by  the  plain- 
tiff, if  given,  would  have  informed  the  jurors  that  if  they  be- 
lieved the  fall  was  the  **sole  and  only  direct  cause''  of  Mr. 
Kellner 's  death  they  must  find  for  the  plaintiff,  notwithstand- 
ing a  further  belief  that  in  previous  years  deceased  may  have 
had  a  reducible  hernia,  provided  they  should  further  find  that 
**said  Ernest  F.  Kellner  would  not  have  died,  at  the  time, 
under  the  circumstances,  and  in  the  manner  he  did  die, 
had  it  not  been  for  said  accident  and  fall."  The  proposed  in- 
struction did  not  properly  declare  the  law.  Under  the  terms 
of  the  policy  the  defendant  was  not  responsible  for  the  result 
of  injuries  resulting  wholly  or  partly  from  disease  in  any 
form.  The  last  part  of  the  offered  instruction  would  ignore 
this  part  of  the  contract  and  make  the  criterion  of  recovery 
the  shortening  by  the  accident  of  the  life  of  a  person  assured 
without  any  reference  to  the  possible  concurrence  of  disease 
in  producing  death. 

[2]  The  court  correctly  instructed  the  jury  that  there  could 
be  no  recovery  under  the  policy  for  death  caused  partly  by 
disease  and  partly  by  accidental  injury.  The  court  also  gave 
to  the  jury  the  following  instruction: 

*  *  If,  however,  the  plaintiff  in  this  case  has  established  by  a 
preponderance  of  the  evidence  not  only  the  fact  of  the  ac- 
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cidenUl  injury  but  the  sufficiency  thereof  to  cause  death,  in- 
dependently of  other  causes,  and  the  testimony  in  reference  to 
pre-existing  disease  failed  to  establish  such  disease  as  indirect 
or  contributory  cause  of  death,  then  the  plaintiff  can  re- 
cover.'' 

[3]  This  instruction  correctly  states  the  law  on  the  sub- 
ject discussed.  Opposition  to  it  is  based  upon  the  theory  that 
any  accident  which  shortens  an  insured  man's  life  may  be  the 
basis  of  recovery.  This  is  not  a  tenable  theory.  (Marylcmd 
Casualty^Co.  v.  Morrow,  213  Fed.  599,  [52  L.  R.  A.  (N.  S.) 
1213,  130  C.  C.  A.  179].)  In  the  opinion  in  Clarice  v.  New 
Amsterdam  Casualty  Co,,  ante,  p.  76,  [179  Pac.  195],  the 
Morrow  case  is  cited  as  typical  of  many  authorities  to  the 
same  effect  and  is  approved. 

[4]  Plaintiff  offered,  and  the  court  refused  to  give,  an 
instruction  the  purport  of  which  was  that  upon  defendant 
rested  the  burden  of  proving  that  Mr.  KeUner's  diseased  phy- 
sical condition  contributed  to  or  caused  his  death.  It  is  con- 
tended that  since  defendant  alleged  in  its  answer  that  de- 
ceased was  at  the  time  of  the  accident  in  a  diseased  condition 
and  that  disease  proximately  contributed  to  death,  such  allega- 
tion must  be  proven  by  defendant  by  a  preponderance  of  evi- 
dence. Whatever  may  be  the  rule  in  other  jurisdictions,  the 
law  is  well  settled  in  California  adversely  to  plaintiff's  con- 
tention. {Rock  V.  Travelers  Ins,  Co,,  172  Cal.  462,  [L.  R.  A, 
1916F,  1196, 156  Pac.  1029] ;  Price  v.  Occidental  Life  Ins,  Co,, 
169  Cal.  800,  [147  Pac.  1175].)  [6]  The  absence  of  disease 
contributing  to  death  was  as  much  a  part  of  the  plaintiff's 
case  under  the  contract,  as  the  affirmative  showing  of  the  oc- 
currence of  an  accident  producing  injury  and  of  death  follow- 
ing such  injury.  {Travelers  Ins.  Co.  v.  Selden,  78  Fed.  285, 
[24  C.  0.  A.  92].)    . 

The  judgment  is  affirmed. 

Lennon  J.,  and  Wilbur,  J.,  concurred. 
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[L.  A.  No.  490a.    Depertment  Two.— May  7,  1919.] 

FBANK  R.   STRONG.  AppeUant,  v.  J.  SULLIVAN,  Re- 
spondent. 

tl]  Nuisance  —  Maintenancsb  op  Lunch  Wagon  in  Citt  Street  — 

INTEBFSKBNCS  WITH  USB  GW  STREET  BY  ABUTTING  OWNER  —  IN- 
JUNCTION— ^Maintenance  Unoee  License  No  Defense. — An  owner 
of  property  abutting  upon  a  city  street  is  entitled  to  injunetiTe 
relief  against  a  person  who  nightly  maintains  a  portable  lunch 
wagon  and  lunch  counter  directly  in  front  of  the  portion  of  the 
building  on  said  property  occupied  by  a  restaurant  and  cafe  .and 
which  interferes  with  the  right  of  ingress  and  egress  to  the  build- 
ing, notwithstanding  such  wagon  and  counter  is  conducted  under 
a  license  from  the  city. 

[2]  Id. — Injury  to  Use  of  Street — ^Eight  op  Abutting  Owner. — Any 
injury  to  the  use  of  a  street  which  impairs  a  property  owner's 
private  easements  in  the  street  in  front  of  and  adjacent  to  his  lot 
amounts  to  an  injury  giving  such  abutting  owner  the  right  to  main- 
tain an  action  for  damages  or  for  an  injunctioiu 

[3]  Id. — ^Laches^-Statutb  op  Limitations — Continuing  Nxhsance. — 
In  an  action  for  injunctive  relief  from  such  a  nuisance  the  finding 
that  the  street  in  front  of  plaintiff's  property  had  been  used  every 
night  by  defendant  and  his  predecessor  for  more  than  four  years 
does  not  amount  either  to  a  finding  of  laches  or  of  the  operation 
of  the  statute  of  limitations  against  plaintiff,  since  the  nuisance 
was  not  of  a  permanent  character,  but  was  a  continuing  one. 

[4]  Id. — Public  Nuisance — Prescriptivb  Bight. — No  lapse  of  time 
can  legalize  a  public  nuisance  and  a  prescriptive  right  cannot  be 
maintained  against  a  public  nuisance  where  the  action  is  brought  by 
a  citizen  who  has  suffered  special  injury  in  consequence  thereof. 

[6]  Id. — Action  for  Damages  for  Nuisance — Time.— Where  the  nui- 
sance is  of  a  permanent  character  the  period  runs  from  the  time 
when  the  injury  was  done  or  tlie  structure  complained  of  erected; 
but  where  the  nuisance  is  a  continuing  one  an  action  for  injuries 
from  the  continuance  may  be  brought  after  the  lapse  of  more  than 
the  statutory  period  since  the  creation  of  the  nuisance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fredericks  &  Hanna   for  Appellant. 

Francis  P.  Harrington  for  Respondent  J.  Sullivan. 


Digitized  by  VjOOQ IC 


332  Strong  v.  Suluvan.  [180  Cal. 

MELVIN,  J. — Plaintiff  appeals  from  a  judgment  whereby 
he  was  denied  injunctive  relief  against  defendant,  who  each 
night  between  the  hours  of  6  P.  M.  and  2  A.  M.  (approx- 
imately) maintains  and  transacts  a  restaurant  business  upon 
a  public  street  of  the  city  of  Los  Angeles,  in  the  vicinity  of 
plaintiff's  buildibg. 

The  findings  clearly  disclose  the  facts,  while  the  findings, 
conclusions  of  law,  and  judgment  set  forth  the  theory  upon 
which  the  learned  chancellor  acted.  Plaintiff  has  owned  for 
many  years  the  property  at  the  southwest  corner  of  Seventh 
Street  and  Central  Avenue,  two  public  streets  of  the  city  of 
Los  Angeles.  Upon  this  property  is  a  two-story  building 
occupied  by  tenants,  the  upper  floors  being  devoted  to  hotel 
purposes  and  the  lower  to  business  pursuits  of  various  kinds. 
One  of  the  tenants  on  the  ground  floor,  occupying  a  room  fac- 
ing on  Seventh  Street,  conducts  a  restaurant. 

Among  the  findings  are  the  following :  *  *  That  for  a  period 
of  more  than  four  years  last  past,  defendant,  J.  Sullivan, 
and  his  predecessor,  have  on  every  evening,  at  about  the  hour 
of  6  o'clock  P.  M.,  brought  a  portable  lunch  wagon  and  lunch 
counter  to  that  portion  of  Seventh  Street  directly  in  front  of 
the  premises  of  the  plaintiff,  and  a  few  feet  east  of  that  portion 
of  the  building  occupied  by  a  restaurant  and  cafe;  that  said 
defendant  has  kept  and  maintained  said  portable  lunch  wagon 
and  lunch  counter  at  said  point  until  about  the  hour  of  2 
o'clock  A.  M.  the  next  morning;  .  .  .  that  it  is  true  that 
said  lunch  counter  and  lunch  wagon  obstructs  the  free  use 
of  the  public  street  in  front  of  the  plaintiff's  premises;  that 
it  is  true  that  it  interferes  with  the  right  of  ingress  and  egress 
of  plaintiff  and  of  his  tenants  to  and  from  his  premises ;  that 
it  is  true  that  said  lunch  wagon  and  lunch  counter  occupy  a 
portion  of  the  public  street,  and  it  occupies  the  same  under  a 
license  from  the  city  of  Los  Angeles  held  by  defendant  J.  Sul- 
livan; that  it  is  true  that  it  does  not  pay  any  rent  for  the 
space  so  occupied ;  that  it  is  true  that  said  lunch  wagon  and 
lunch  counter  does  enter  into  direct  competition  with  a  tenant 
of  the  plaintiff  engaged  in  the  restaurant  business,  who  is 
compelled  to  pay  rent  to  the  plaintiff." 

At  the  trial  the  defendant  introduced  in  evidence  a  cer- 
tain license  of  the  city  of  Los  Angeles  granting  him  permis- 
sion to  transact  *'the  business  of  Lunch  Wagon"  in  conformity 
with  the  provisions  of  Ordinance  No.  20,000  (New  Series). 
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He  also  presented  a  permit  issued  by  the  health  commissioner 
of  the  city  to  conduct  a  lunch  wagon  at  No.  1244  East  Seventh 
Street.  This  purports  to  be  under  the  provisions  of  ''Ordi- 
nance No.  25,035  (New  Series)/'  but  as  the  terms  of  that  by- 
law  are  not  set  forth  in  the  record  we  shall  assume  that  the 
permit  merely  indicates  that  the  place  described  and  the  man- 
ner of  conducting  the  business  are  not  dangerous  to  puWic 
health. 

Ordinance  No.  20,000  (New  Series)  is  a  license  ordinance  of 
the  usual  type  providing  for  licensing,  regulating,  and  carry- 
ing on  certain  professions,  trades,  callings  and  occupations. 
Section  76  of  said  ordinance  fixes  the  amount  of  license  which 
must  be  paid  by  those  engaged  in  the  business  of  selling  cer- 
tain enumerated  articles  **or  edibles  of  any  description  from 
wagons,  hand-carts,  stands,  trays  or  baskets,  upon  the  public 
streets." 

Obviously,  the  court  refused  relief  to  plaintiff  under  the  be- 
lief that  a  license  under  the  ordinance  above  cited  was  a  per- 
mission from  the  city  to  defendant  to  establish  a  nightly 
** stand*'  or  place  of  business  in  any  public  street  without 
regard  to  the  surrounding  conditions.  [1]  This  view  was 
erroneous,  and  we  are  of  the  opinion  that  the  ordinance  and 
the  license  introduced  in  evidence  failed  to  sustain  the  finding 
that  the  business  was  conducted  at  that  place  under  license 
and  the  conclusion  that  plaintiff  was  therefore  not  entitled  to 
the  relief  for  which  he  prayed.  The  finding  that  defendant's 
wagon  obstructed  the  ingress  and  egress  of  plaintiff  and  his 
tenants  to  and  from  his  property,  and  interfered  with  the  free 
use  of  the  public  street  in  front  of  his  building,  was  equivalent 
to  a  holding  that  defendant  was  maintaining  a  public  nuisance 
which  was  especially  injurious  to  plaintiff  and  which,  there- 
fore, might  be  enjoined  at  his  suit,  because  [2]  any  injury 
to  the  use  of  the  street  which  impairs  plaintiff's  private  ease- 
ments in  the  street  in  front  of  and  adjacent  to  his  lot  amounts 
to  an  injury  giving  plaintiff,  as  an  abutting  owner,  the  right 
to  maintain  an  action  for  damages  or  for  an  injunction.  The 
rights  of  such  an  owner  and  his  remedies  are  learnedly  dis- 
cussed by  Mr.  Justice  Shaw  in  the  opinion  in  Williams  v. 
Los  Angeles  By.  Co.,  150  Cal.  592,  [89  Pac.  330].  It  is  true 
that  in  the  case  cited  it  was  held  that  the  refusal  to  grant  an 
injunction  pendente  lite  must  be  upheld,  because  the  court 
was    charged    with    discretion    to    determine    preliminarily 
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whether  or  not  the  detriment  to  plaintiff  came  within  the  rule 
de  minimis.  In  the  case  at  bar,  however,  there  was  no  holding 
of  negligible  damage,  but  the  court's  action  was  based  entirely 
upon  the  supposed  efficacy  of  the  license  from  the  city.. 
Therefore,  the  Williams  case  is  authority  which  sustains  plain- 
tiff's theory.  Essentially  the  same  doctrine  is  declared  in  Mc- 
Lean V.  Llewellyn  Iron  Works,  2  Cal.  App.  346,  [83  Pac.  1082, 
1085] ;  28  Cyc.  902;  20  Ruling  Case  Law,  460  (Nuisances,  sec. 
77). 

The  power  of  municipalities  to  grant  privileges  for  the 
use  of  streets  is  discussed  in  28  Cyc,  at  page  870  et  seq. 
After  discussing  the  general  rule,  the  text  contains  illustra- 
tions, some  of  which  are  stated  on  pages  872,  873,  as  follows : 
"And  a  municipality  has  no  power  to  grant  to  an  abutting 
owner  the  right  to  so  construct  his  building  as  to  encroach 
on  the  street,  nor  to  use  the  streets  for  stands  or  booths  for 
business  purposes,  nor  to  use  a  street  for  the  erection  of  private 
scales ;  nor  has  the  municipality  the  power  to  grant  the  right 
to  use  a  part  of  a  street  for  hack-stands,  or  to  authorize  awn- 
ings obstructing  the  public  use  of  the  way.*' 

It  is  clear  that  upon  the  principles  announced  above  the 
plaintiff  was  entitled  to  the  relief  demanded. 

[3]  Nor  does  the  finding  that  the  street  in  front  of  plain- 
tiff's property  had  been  used  every  night  by  defendant  Mid 
his  predecessor  for  more  than  four  years  amount  either  to  a 
finding  of  laches  or  of  the  operation  of  the  statute  of  limita- 
tions against  plaintiff.  This  nuisance  was  not  of  a  permanent' 
character,  but  was  a  continuing  one.  It  involved  no  perman- 
ent structure,  but  was  committed  daily  by  the  bringing  of 
defendant's  ambulatory  cafe  in  front  of  plaintiff's  build- 
ing. [4]  No  lapse  of  time  can  legalize  a  public  nuisance, 
and  a  prescriptive  right  cannot  be  maintained  against  a  public 
nuisance  where  the  action  is  brought  by  a  citizen  who  has 
suffered  special  injury  in  consequence  thereof.  (Bowen  v. 
Wendt,  103  Cal.  236,  [37  Pac.  149].)  No  right  by  prescrip- 
tion may  be  acquired  to  obstruct  a  sidewalk.  (Ex  parte  Tay- 
lor, 87  Cal.  91,  [25  Pac.  258].)  Nor  to  maintain  any  other 
sort  of  nuisance.  {Cloverdale  v.  Smifh,  128  Cal.  230  [60  Pac. 
851].)  In  29  Cyc,  page  1261,  the  rule  with  reference  to  an 
action  for  damap:es  for  nuisance  is  thus  correctly  stated :  [6] 
"Where  the  nuisance  is  of  a  permanent  character  the  period 
runs  from  the  time  when  the  injury  was  done  or  the  structure 
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complained  of  erected  >  but  where  the  nuisance  is  a  continuing 
one  an  action  for  injuries  from  the  continuance  may  be 
brought  after  the  lapse  of  more  than  the  statutory  period 
since  the  creation  of  the  nuisance/'  We  are  convinced  that 
plaintiff  was  not  prevented,  either  by  the  statute  of  limitations 
nor  by  laches,  under  the  probative  facts  f ound,  from  main- 
taining his  action. 
The  judgment  is  reversed. 

Wilbur,  J.,  and  Lennon,  J.,  concmrred. 


[L.  A.  No.  4897.    Department  Two.— 'May  7,  1919.] 

MARY  B.  THROOP  et  al.,  Appellants,  v.  W.  C.  WEAVER, 

Respondent. 

[1]  Pbomissobt  Note  —  Action  fob  Canoeliatiok  —  Dssobiptiok  or 
Note— Pleadings — Jxtbomsnt — Presumption  on  Appeal. — In  an 
a«t!on  in  eqnitj  to  cancel  a  promissory  note  alleged  to  hare  been 
paid  and  o^  which  the  defendant  had  possession,  the  plaintiffs  can- 
not contend  on  appeal  from  the  judgment  that  the  note  described 
therein  was  not  the  one  referred  to  in  any  of  the  pleadings  or  in 
the  findings  because  the  payees  are  described  in  the  judgment  as 
defendant  and  another  person,  where  the  complaint  does  not  mention 
by  name  the  payee  or  payees,  and  where  none  of  the  testimony 
appears  in  the  tiranscript,  since  it  must  be  assumed  in  favor  of 
the  regularity  of  the  judgment  that  the  note  therein  described  ii 
the  one  in  regard  t5  which  the  parties  litigated. 

[2]  Id.— Ceoss-oomplaint  fob  Conversion  —  Joinder  ot  Issue  and 
Trial  Without  Objection — Appeal. — ^In  such  action,  the  plaintiffs 
cannot  contend  on  appeal  that  a  cross-complaint  for  conversion  of 
certain  merchandise  was  improperly  set  up  in  such  action,  where 
issue  was  joined  thereon  and  trial  had  without  demurrer  or  objection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Paul  J.  McCormick,  Judge.  Amended  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Fleming,  Graham  &  Graham,  John  L.  ^^leming  and  W.  S. 
Knott   for  Appellants. 

« 

Sheldon  Borden  and  George  H.  Moore   for  Respondent. 

ME'LVIN,  J. — Appeal  by  plaintiffs  from  the  judgment. 

Plaintiffs  sued  in  equity  to  cancel  a  certain  note  which  they 
alleged  in  their  complaint  they  executed  and  delivered 
to  the  defendant  on  or  about  the  twenty-first  day  of 
April,  1915.  They  averred  that  the  principal  amount  was 
$1,060,  bearing  interest  at  seven  per  cent  per  annum, 
and  becoming  due  on  or  before  July  1,  1916.  They  alleged 
that  the  note  was  in  negotiable  form  and,  upon  information 
and  belief,  averred  that  at  the  time  of  beginning  of  the  action 
it  was  still  in  the  possession  and  under  the  control  of  defeiBd- 
ant.  They  also  averred  that  said  note  and  interest  had  been 
paid  in  full  by  plaintiffs ;  that  defendant  refused  to  surrender 
possession  thereof;  and  they  prayed  for  judgment  that  the 
note  be  canceled  and  surrendered  to  them. 

Defendant  answered,  admitting  the  execution  and  delivery 
of  the  note,  but  denying  that  any  part  of  it  had  been  paid. 
Defendant  also  set  up  by  way  of  cross-complaint  a  claim 
against  the  plaintiffs  for  certain  merchandise  alleged  to  have 
been  converted  by  them,  and  prayed  judgment  against  the 
plaintiffs  for  six  hundred  dollars.  Plaintiffs  did  not  demur 
to  the  cross-complaint,  but  answered,  putting  in  issue  the 
allegations  thereof,  and  the  cause  was  thereupon  tried. 

The  court  found  that  the  promissory  note  described  in 
paragraph  1  of  the  complaint,  and  not  denied  by  the  defend- 
ant, had  not  been  paid  in  full  or  otherwise  by  the  plaintiffs 
or  any  other  person  and  that  no  part  of  the  interest  had  been 
paid.  Upon  the  cross-complaint  judgment  was  given  in  favor 
of  the  cross-complainant  for  the  sum  of  sixty -four  dollars,  with 
interest  thereon  at  the  legal  rate,  and  the  equitable  relief  de- 
manded in  plaintiffs'  bill  was  denied. 

[1]  In  the  judgment  the  description  of  the  note  agrees 
in  every  particular  with  that  given  in  the  complaint  except 
that  the  payees  are  described  as  defendant,  W.  C.  Weaver  and 
Mary  B.  Weaver.  Upon  this  supposed  variance  appellants 
argue  that  the  promissory  note  described  in  the  judgment  is 
not  the  one  referred  to  in  any  of  the  pleadings  or  in  the  find- 
ings of  the  court.    This  is  an  unworthy  and  frivolous  con- 
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tention.  In  the  fii'st  place  the  complaint  does  not  mention 
by  name  the  payee  or  payees  described  in  the  note.  There- 
fore, there  is  no  necessary  variance  between  the  pleading  and 
the  judgment.  Secondly,  none  of  the  testimony  appears  in 
the  transcript,  and  it  is  elementary  that  this  court  must 
assume  in  favor  of  the  regularity  of  the  judgment  that  the 
note  therein  described  is  the  one  in  regard  to  which  the  parties 
litigated. 

[2]  /Appellants  also  make  the  point  that  the  cross-com- 
plaint does  not  state  a  cause  of  action,  their  criticism  really 
being  that  the  cause  of  action  pleaded  is  not  a  proper  matter 
for  cTOss-complaint.  Conceding  this  to  be  true,  they  cannot 
here  raise  the  point  as  they  joined  issue  upon  said  cross-com- 
plaint and  went  to  trial  without  demurrer  or  objection. 

Appellants  also  assert  that  the  findings  are  outside  of  the 
issues  in  this  respect,  the  while  Mary  E.  Throop  was  not 
made  a  party  to  the  cross-complaint,  judgment  thereon  was 
entered  rfgainst  her.  This  contention  is  correct,  but  the  ob- 
jection to  the  judgment  may  be  obviated  by  adding  the  words, 
"except  Mary  E.  Throop,"  after  the  word  ** plaintiffs,"  in  the 
fourth  line  from  the  end  of  the  said  judgment,  and  by  insert- 
ing the  words,  ** against  plaintiffs,"  after  the  word  ** taxed," 
in  the  second  line  from  the  end  of  said  judgment.  The  trial 
court  is,  therefore,  directed  to  amend  the  judgment  so  that 
thC'  closing  paragraph  will  be  as  follows:  '*It  is  further 
ordered,  adjudged  and  decreed  that  the  said  plaintiffs  take 
nothing  from  the  defendant  W.  C.  Weaver,  and  that  the  de- 
fendant W.  C.  Weaver  have  and  recover  of  and  from  said 
plaintiffs,  except  Mary  E.  Throop,  the  sum  of  $68.73,  together 
with  said  defendant's  costs  of  suit  herein  incurred  and  ex- 
pended, hereby  taxed  against  plaintiffs  at  the  sum  of  $44.00." 

As  so  amended  the  judgment  is  affirmed  with  the  costs  of 
this  appeal  taxed  against  the  plaintiffs  Chas.  B.  Throop  and 
Richard  A.  Throop. 

Wilbur,  J.,  and  Lennon,  J.,  concurred. 

CLXXX  Cal.— 22 
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[S.   P.   No.  7980.    In  Bank.— May  8,   1919.] 

STELLA  VARCOE,  Respondent,  v.  CUYLER  LEE  et  al., 

Appellants. 

[1]  Neguoencb — ^Death  op  Chiu)— Automobile  Collision — SPBia>  of 
Machine — Ability  to. Stop — Evidence. — In  an  action  by  a  father 
to  recover  damages  suffered  through  the  death  of  his  child,  resulting 
from  her  being  run  over  by  an  automobile  while  she  was  endeavor- 
ing to  cross  a  city  street,  evidence  that  the  machine  was  brought 
to  a  stop  within  t^n  feet  after  it  struck  the  child,  and  that  a 
machine  of  the  weight  of  that  involved  could  not  be  brought  to  a 
stop  in  ten  feet  if  it  were  proceeding  more  than  ten  miles  i>er  hour, 
does  not  justify  the  setting  aside  of  the  verdict  for  the  plaintiff, 
on  the  ground  that  it  demonstrates  that  the  aiitomobile  was  not 
traveling  at  a  negligent  rate  of  speed,  since  the  jury  may  have  dis- 
believed that  the  car  came  to  a  stop  in  ten  feet,  or  that  it  could 
not  be  stopped  within  that  distance  if  traveling  more  than  ten  miles 
per  hour,  or  it  may  have  disbelieved  both  propositions. 

[2]  Id. — Running  op  Ohild  Across  Steeet  —  Contbibutoet  Negli- 
gence— Question  op  Fact. — In  such  action,  the  fact  that  the  child 
after  waiting  for  some  wagons  and  a  stteet-car  to  pass,  started  to 
run  across  the  street  instead  of  walking,  does  not  justify  the  taking  N 
from  the  jury  the  question  as  to  whether  her  conduct  amounted  to 
contributory  negligence,  particularly  in  view  of  her  youth. 

[3]  Id. — Excessive  Damages  —  Power  op  Appellate  Court. — The 
power  of  the  appellate  court  over  excessive  damages  exists  only 
when  the  facts  are  such  that  the  excess  appears  as  a  matter  of 
law,  or  is  such  as  to  suggest  at  first  blush,  passion,  prejudice,  or 
corruption  on  the  part  of  the  jury. 
[4]  Appeal — Judicial  Notice. — An  appellate  court  can  properly  take 
judicial  notice  of  any  matter  of  which  the  court  of  original  juris- 
diction may  properly  take  notice. 

[5]  Id. — Actual  Knowledge  op  Judge— Necessity  op  Peoop. — Actual 
knowledge  by  a  trial  judge  of  a  fact,  and  that  the  fact  is  indis- 
putable, does  not  justify  him  in  taking  judicial  notice  thereof, 
unless  the  fkot  is  also  a  matter  of  common  knowledge. 

[6]  Id. — "Judicial  Notice"  Depined. — Judicial  notice  is  a  judicial 
short-cut,  a  doing  away  with  the  formal  necessity  for  evidence 
because  there  is  no  real  necessity  for  it. 
[7]  Id. — Matters  op  General  Knowledge — Judicul  Notice — Used 
With  Caution. — The  power  of  judicial  notice  is,  as  to  matters 
claimed  to  be  matters  of  general  knowledge,  one  to  be  used  with 
caution,  and  if  there  is  any  doubt  whatever  either  as  to  the  faet 
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itself  or  9b  to  its  being  a  matter  of  eommon  knowledge  evidence 
should  be  required. 

[8]  L). — Fact  of  General  Knowledgb  and  NoroBiBTy— Nonproouc- 
TiON  OF  Evidence — Tests. — The  tests  in  any  particular  case  where 
it  is  sought  to  avoid  or  excuse  the  production  of  evidence  because 
the  fact  to  be  proven  is  one  of  general  knowledge  and  notoriety  are, 
first,  is  the  fact  one  of  common,  every-day  knowledge  in  that  juris- 
diction, which  everyone  of  average  intelligence  and  knowledge  of 
things  about  him  can  be  presumed  to  know,  and,  second,  is  it  cer- 
tain and  indisputable. 

[9]  Id. — ^Matter  of  Judicial  Cognizance  —  Peoof  —  Pbocsdueb  kot 
IifPBOPEE. — There  is  no  error  or  impropriety  in  requiring  evidence, 
even  if  the  matter  be  one  of  judicial  knowledge. 
[10]  Id. — Judicial  Notice  —  Business  Portion  op  Street  —  Instruc- 
tion.— In  an  action  tried  in  the  city  and  county  of  San  Francisco 
for  damages  for  the  death  of  a  child  from  being  run  over  by  an 
automobile  driven  at  a  negligent  rate  of  speed  on  that  portion  of 
Mission  Street  between  Twentieth  and  Twenty-second  Streets,  the 
court  is  entitled  to  take  judicial  notice  that  that  portion  of  Mission 
Street  is  a  business  district,  it  being  a  matter  of  every-day  common 
information  and  experience  to  the  residents  of  such  city  and  county, 
and  there  is  no  error  in  instructing  the  jury  that  the  location  of 
such  accident  is  in  a  business  district. 

APPEAL  from  a  judgment  of  the  Superior-  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court 

Redding,  Boalt  &  Pier,  John  T.  Ryan,  Joseph  D.  Redding 
and  Fletcher  G.  Flaherty   for  Appellants. 

Marcel  E.  Cerf,  C.  H.  Sooy,  H.  W.  Qlensor  and  William 
F.  Herron  for  Respondent. 

U.  S.  Webb,  Attorney-General,  Albert  Lee  Stephens,  City 
Attorney,  Los  Angeles,  Wm.  P.  Mealey,  Deputy  City 
Attorney,  Los  Angeles,  George  Lull,  City  Attorney,  San  Fran- 
cisco, Maurice  T.  Dooling,  Jr.,  Assistant  City  Attorney,  San 
Francisco,  John  W.  Stetson,  David  R.  Faries  and  Ivan  Kelso, 
Amici  Cvriae, 

OLNEY,  J. — This  is  an  action  by  a  father  to  recover  dam- 
ages suffered  through  the  death  of  his  child,  resulting  from 
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her  being  run  over  by  an  automobile  of  the  defendant  Lee, 
driven  at  the  time  by  the  other  defendant,  Nichols,  the 
chauffeur  of  Lee.  The  automobile  was  going  south  on  Mission 
Street  in  San  Francisco  and  was  approaching  the  crossing  of 
Twenty-first  Street  when  the  child,  in  an  endeavor  to  cross 
the  street,  was  run  over  and  killed.  The  cause  was  tried  be- 
fore a  jury,  which  returned  a  verdict  of  five  thousand  dollars 
for  the  plaintiff.  From  the  judgment  upon  this  verdict 
the  defendants  appeal. 

The  alleged  negligence  upon  which  plaintiff's  right  to  re- 
cover is  predicated  consisted  in  the  speed  at  which  it  is 
claimed  the  automobile  was  proceeding.  In  the  opening 
brief  for  the  appellants  it  was  contended  first,  that  the  evi- 
dence demonstrated  that  the  automobile  was  not  proceeding 
at  a  negligent  rate  of  speed ;  second,  that  the  child  was  guilty 
of  contributory  negligence;  and,  third,  that  the  amount  of 
damages  is  excessive.  None  of  these  contentions  requires 
particular  consideration. 

[1]  The  contention  that  the  evidence  demonstrated  that 
the  machine  was  not  traveling  at  a  negligent  rate  of  speed 
is  based  on  testimony  that  it  was  brought  to  a  check  stop  ten 
feet  after  it  struck  the  child,  and  that  a  machine  of  the  weight 
of  that  involved  could  not  be  brought  to  a  stop  in  ten  feet  if  it 
were  proceeding  more  than  ten  miles  an  hour.  On  the  other 
hand,  there  was  testimony  that  the  machine  was  going  at  a  high 
rate  of  speed,  from  thirty  to  forty  miles  an  hour.  It  cannot  be 
said  that  the  testimony  relied  on  demonstrates  a  speed  of  ten 
miles  or  less,  so  that  the  verdict  of  the  jury  to  the  contrary  must 
be  set  aside,  assuming  that  a  speed  of  ten  miles  an  hour  could 
not  under  the  circumstances  of  the  case  be  considered  negli- 
gence. The  jury  may  well  have  disbelieved  either  that  the  car 
came  to  a  stop  in  ten  feet,  or  that  it  eould  not  be  stopped 
within  that  distance  if  traveling  more  than  ten  miles  an  hour, 
or  it  may  have  disbelieved  both  propositions. 

[2]  The  claim  that  the  child  was  guilty  of  contributory 
negligence  is  based  on  the  fact  that  she  ran  across  the  street 
instead  of  walking  and  was  looking  the  other  way  when  she 
got  in  front  of  the  car.  There  was  testimony  that  she  was 
seen  waiting  on  the  left-hand  side  of  the  street,  with  relation 
to  the  chauffeur,  for  some  wagons  and  a  street-car  going 
north  to  pass,  and  that  as  soon  as  they  passed  she  started 
to  run  across  the  street.    Not  improbably  she  ran  across  think- 
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ing  it  the  safest  way  to  get  across.  Certainly,  there  is  noth- 
ing to  justify  taking  from  the  jury  the  question  as  to  whether 
or  not  her  conduct  amounted  to  contributory  negligence, 
particularly  in  view  of  her  youth. 

[3]  As  to  the  claim  that  the  verdict  of  five  thousand  dol- 
lars is  excessive,  **our  power  over  excessive  damages  exists 
only  when  the  facts  are  such  that  the  excess  appears  as  a 
matter  of  law,  or  is  such  as  to  suggest  at  first  blush,  passion, 
prejudice  or  corruption  on  the  pait  of  the  jury."  {Bond  v. 
United  Railroads,  159  Cal.  270,  286,  [Ann.  Cas.  1912C,  50,  48 
L.  R.  A.  (N.  S.)  687,  113  Pac.  366,  373].)  The  present  case 
hardly  comes  within  this  rule. 

In  appellant's  reply  brief  a  further  question  is  raised  for 
the  first  time.  As  we  have  stated,  the  claim  of  negligence  is 
based  upon  the  speed  at  which  the  machine  was  going.  On 
this  point  the  testimony  was  sharply  conflicting.  The  plain- 
tiff offered,  and  the  court  over  the  objection  of  the  defendants 
admitted,  a  copy  of  the  San  Francisco  traflBc  ordinance 
specifically  providing  that  Mission  Street  between  certain  lim- 
its, which  include  the  point  of  accident,  is  a  heavily  traveled 
street  and  the  speed  of  vehicles  shall  not  exceed  fifteen  miles 
an  hour.  When  he  came  to  charge  the  jury,  the  trial  judge  in- 
structed them  that  if  they  found  that  the  defendant  Nichols 
was  running  the  automobile  along  Mission  Street  at  the  time 
of  the  accident  at  a  greyer  speed  than  fifteen  miles  an  hour, 
he  was  violating  the  city  ordinance  and  also  the  State  Motor 
Vehicle  Act  and  that  such  speed  was  negligence  in  itself.  The 
trial  judge  then  read  to  the  jury  the  portion  of  subdivision  B 
of  section  22  of  the  Motor  Vehicle  Act,  which  provides  that  it 
s^all  be  unlawful  to  operate  a  motor  ** in  the  business  district'' 
of  any  incorporated  city  or  town  at  a  greater  speed  than  fif- 
teen miles  an  hour,  and  defines  a  business  district  as  "territory 
.  .  .  contiguous  to  a  public  highway,  which  is  at  that  point 
mainly  built  up  with  structures  devoted  to  business."  Hav- 
ing read  this  definition,  the  court  proceeded  with  its  charge  as 
follows:  **That  is  the  situation  on  Mission  Street  between 
Twentieth  and  Twenty-second  Streets  where  this  accident  hap- 
pened, so  that  is  a  business  district  and  the  maximum  legal 
rate  of  speed  on  that  street  at  the  time  of  the  happening  of 
this  accident  was  fifteen  miles  an  hour." 

In  connection  with  the  admission  in  evidence  of  the  ordi- 
nance mentioned,  and  the  giving  of  the  foregoing  instructions, 
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it  is  contended  by  appellant,  first,  that  the  state  law  super- 
seded the  municipal  ordinance  and  rendered  the  latter  inap- 
plicable ;  and,  second,  that  the  instruction  that  Mission  Street 
at  the  point  in  question  was  a  business  district,  and  therefore 
the  maximum  legal  speed  there  was  fifteen  miles  an  hour  was 
a  charge  as  to  a  question  of  fact  and  an  invasion  of  the 
province  of  the  jury. 

On  the  first  point,  as  to  whether  or  not  the  state  law  super- 
seded and  rendered  inoperative  the  city  ordinance,  elaborate 
briefs  have  been  filed  by  third  parties  interested  in  the  ques- 
tion so  presented.  By  reason,  however,  of  our  views  upon  the 
second  point  we  need  not  decide  it.  It  is  manifest  that  the 
jury  was  not  concerned  with  the  reason  why  a  speed  in  excess 
of  fifteen  miles  an  hour  was  illegal.  They  were  cpncerned 
only  with  the  proposition  that  it  was  in  truth  illegal.  If  it 
were,  they  were  not  misled  in  the  discharge  of  their  function, 
no  matter  how  erroneous  the  reason  given  may  have  been. 

The  situation  is  that  either  the  city  ordinance  or  the  state 
law  applies,  or  both.  If  the  ordinance  applies,  either  alone  or 
concurrently  with  the  state  law,  no  question  arises,  for  the 
provisions  of  the  ordinance  specifically  cover  the  place  of  ac- 
cident. If  it  does  not  apply,  but  the  state  law  does  exclusively, 
and  under  the  latter 's  provisions  a  speed  at  the  point  of  ac- 
cident in  excess  of  fifteen  miles  an  hour  was  illegal,  there  was 
still  no  prejudicial  error.  We  are  Brought,  therefore,  to  the 
second  point,  that  the  trial  judge  erred  in  charging  the  jury 
that  the  location  of  the  accident  was  in  **a  business  district" 
as  those  words  are  defined  in  the  state  act,  with  the  consequent 
result  that  fifteen  miles  an  hour  was  the  maximum  legal  speed. 

So  far  as  the  record  itself  goes,  there  is  little  to  show  what 
the  character  of  Mission  Street  between  Twentieth  and 
Twenty-second  Streets  is.  The  defendant,  Nichols,  himself, 
refers  to  it  in  his  testimony  as  part  of  the  **  downtown  dis- 
trict," undoubtedly  meaning  thereby  part  of  the  business  dis- 
trict of  the  city.  The  evidence  shows  incidentally  that  at  the 
scene  of  the  accident  there  was  a  drugstore,  a  barbershop,  a 
haberdashery,  and  a  saloon.  If  there  had  been  any  issue  or 
question  as  to  the  character  of  the  district,  the  record  in  this 
meagre  condition  would  not  justify  the  taking  of  the  question 
from  the  jury,  as  was  undoubtedly  done  by  the  instruction 
complained  of. 
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The  actual  fact  of  the  matter  is,  however,  that  Mission  Street 
between  Twentieth  and  Twenty-second  Streets  is  a  business 
district  within  the  definition  of  the  Motor  Vehicle  Act  beyond 
any  possibility  of  question.  It  has  been  such  for  years.  >^ot 
only  this,  but  its  character  is  known  as  a  matter  of  common 
knowledge  by  anyone  at  all  familiar  with  San  Francisco. 
Mission  Street  from  its  downtown  beginning  at  the  waterfront 
to  and  beyond  the  district  of  the  city  known  as  the  Mission  is 
second  in  importance  and  prominence  as  a  business  street  only 
to  Market  Street.  The  probabilities  are  that  every  person  in 
the  courtroom  at  the  trial,  including  judge,  jury,  counsel,  wit- 
nesses, parties  and  oflScers  of  the  court,  knew  perfectly  well 
what  the  character  of  the  location  was.  It  was  not  a  matter 
about  which  there  could  be  any  dispute  or  question.  If  the 
court  had  left  the  matter  to  the  determination  of  the  jury,  and 
they  for  some  inconceivable  reason  had  found  that  it  was  not 
a  business  district,  it  would  have  been  the  duty  of  the  court 
to  set  aside  the  verdict.  We  are  asked  now  to  reverse  the  judg- 
ment because  the  court  assumed  without  submitting  to  the  jury 
what  could  not  be  disputed,  and  what  he  and  practically  every 
resident  in  the  county  for  which  the  court  was  sitting  knew 
to  be  a  fact.  If  error  there  was,  it  is  clear  that  upon  the 
actual  fact  there  was  no  prejudice  to  the  defendants. 

It  would  have  been  much  better  if  counsel  for  the  plaintiflP 
or  the  trial  judge  himself  had  inquired  of  defendants*  counsel 
before  the  case  went  to  the  jury  whether  there  was  any  dispute 
as  to  the  locality  being  a  business  district  within  the  meaning 
of  the  state  law.  There  could  have  been  but  one  reasonable 
answer,  and  if  any  other  were  given,  the  matter  could  have 
been  easily  settled  beyond  any  possibility  of  question.  But 
this  was  not  done,  and  we  are  now  confronted  by  the  question 
whether  either  this  court  or  the  trial  court  can  take  judicial 
notice  of  the  real  fact. 

[4]  An  appellate  court  can  properly  take  judicial  notice 
of  any  matter  of  which  the  court  of  original  jurisdiction  may 
properly  take  notice.  {Pennington  v.  Oihson,  16  How.  65, 
[14  L.  Ed.  847,  see,  also,  Rose's  U.  S.  Notes] ;  Salt  Lake  City 
V.  Bohinson,  39  Utah,  260,  [Ann.  Cas.  1913B,  61,  36  L.  B.  A. 
(N.  S.)  610,  116  Pac.  442] ;  15  Ruling  Case  Law,  1063.) 

In  fact  a  particularly  salutary  use  of  the  principle  of 
judicial  notice  is  to  sustain  on  appeal  a  judgment  clearly  in 
favor  of  the  right  party,  but  as  to  which  there  is  in  the  evi- 
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dence  an  omission  of  some  necessary  fact  whicli  is  yet  indis- 
putable and  a  matter  of  common  knowledge  and  was  prob- 
ably assumed  without  strict  proof  for  that  very  reason. 
{Campbell  v.  Wood,  116  Mo.  196,  [22  S.  W.  796].) 

The  question,  therefore,  is,  Was  the  superior  court  for  the 
city  and  county  of  San  Francisco,  whose  judge  and  talesmen 
were  necessarily  residents  of  the  city,  entitled  to  take  judicial 
notice  of  the  character  of  one  of  the  most  important  and  best- 
known  streets  in  the  city  t  If  it  were,  the  court  was  author- 
ized to  charge  the  jury  as  it  did.     (Code  Civ.  Proc,  sec.  2102.) 

[5]  It  should  perhaps  be  noted  that  the  fact  that  the  trial 
judge  knew  what  the  actual  fact  was  and  that  it  was  indis- 
putable would  not  of  itself  justify  him  in  recognizing  it.  Nor 
would  the  fact  that  the  character  of  the  street  was  a  matter 
of  common  knowledge  and  notoriety  justify  him  in  taking  the 
question  from  the  jury  if  there  were  any  possibility  of  dis- 
pute as  to  whether  or  not  that  character  was  such  as  to  con- 
stitute it  a  business  district  within  the  definition  of  the  statute 
applicable.  If  such  question  could  exist,  the  fact  involved — 
whether  the  well-known  character  of  the  street  was  sufficient 
to  make  it  a  business  district — was  one  for  determination  by 
the  jury.  But  we  have  in  this  case  a  combination  of  the  f  wo 
circumstances.  In  the  first  place,  the  fact  is  indisputable  and 
beyond  question.  In  the  second  place,  it  is  a  mc^tter  of  com- 
mon knowledge  throughout  the  jurisdiction  in  and  for  which 
the  court  is  sitting. 

A  consideration  of  the  reasons  underlying  the  matter  of 
judicial  notice  and  its  fundamental  principles  leaves,  we  be- 
lieve, but  little  doubt  as  to  its  applicability  here.  [6] 
Judicial  notice  is  a  judicial  short-cut,  a  doing  away  with 
the  formal  necessity  for  evidence  because  there  is  no  real 
necessity  for  it.  So  far  as  matters  of  common  knowledge 
are  concerned,  it  is  saying  there  is  no  need  of  formally 
offering  evidence  of  those  things  because  practically  every- 
one knows  them  in  advance  and  there  can  be  no  question  about 
them.  The  rule  in  this  respect  is  well  stated  in  15  B.  C.  L. 
1057,  as  follows: 

'*It  may  be  stated  generally  with  regard  to  the  question  as 
to  what  matters  are  properly  of  judicial  cognizance  that,  while 
the  power  of  judicial  notice  is  to  be  exercised  with  caution, 
courts  should  take  notice  of  whatever  is  or  ought  to  be  gen- 
oially  known,  within  the  limits  of  their  jurisdiction,   for 
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justice  does  not  require  that  courts  profess  to  be  more  ignorant 
than  the  rest  of  mankind.  This  rule  enumerates  three  ma- 
terial requisites:  1.  The  matter  of  which  a  court,  will  take 
judicial  notice  must  be  a  matter  of  common  and  general  knowl- 
edge. The  fact  that  the  belief  is  not  universal,  however,  is 
not  controlling,  for  there  is  scarcely  any  belief  that  is  accepted 
by  everyone.  Courts  take  judicial  notice  of  those  things, 
which  are  common  knowledge  to  the  majority  of  mankind,  or 
to  those  persons  familiar  with  the  particular  matter  in  ques- 
tion. But  matters  of  which  courts  have  judicial  knowledge 
are  uniform  and  fixed,  and  do  not  depend  upon  uncertain 
testimony;  as  soon  as  a  circumstance  becomes  disputable,  it 
ceases  to  fall  under  the  head  of  common  knowledge,  and  so 
will  not  be  judicially  recognized.  2.  A  matter  properly  a 
subject  of  judicial  notice  must  be  'known,'  that  is,  well  estab- 
lished and  authoritatively  settled,  not  doubtful  or  uncertain. 
In  every  instance  the  test  is  whether  suflScient  notoriety  at- 
taches to  the  fact  involved  as  to  make  it  safe  and  proper  to 
assume  its  existence  without  proof.  In  harmony  with  that 
view  it  has  been  said  that  courts  must  'judicially  recognize 
whatever  has  the  requisite  certainty  and  notoriety  in  every 
field  of  knowledge,  in  every  walk  of  practical  life. '  3.  A  mat- 
ter to  be  within  judicial  cognizance  must  be  known  'within  the 
limits  of  the  jurisdiction  of  the  court.*  " 

The  three  requirements  so  mentioned — that  the  matter  be 
one  of  common  and  general  knowledge,  that  it  be  well  estab- 
lished and  authoritatively  settled,  be  practically  indisputable, 
and  that  this  common,  general  and  certain  knowledge  exist  in 
the  particular  jurisdiction — all  aro  requirements  dictated  by 
the  reason  and  purpose  of  the  rule,  which  is  to  obviate  the 
formal  necessity  for  proof  when  the  matter  does  not  require 
proof. 

.[7]  It  is  truly  said  that  the  power  of  judicial  notice  is  as 
to  matters  claimed  to  be  matters  of  general  knowledge  one  to 
be  used  with  caution.  If  there  is  any  doubt  whatever  either 
as  to  the  fact  itself  or  as  to  its  being  a  matter  of  common 
knowledge  evidence  should  be  required.  But.  if  the  court  is 
of  the  certain  opinion  that  these  requirements  exist,  there 
can  properly  be  no  hesitation.  In  such  a  case  there  is  on  the 
one  hand  no  danger  of  a  wron«:  conclusion  as  to  the  fact — 
and  such  danger  is  the  reason  for  the  caution  in  dispensing 
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with  the  evidence — and  on  the  other  hand,'  purely  formal  and 
useless  proceedings  will  be  avoided. 

Little  assistance  can  be  had  by  a  search  of  the  authorities 
for  exactly  similar  cases.  The  one  perhaps  nearest  to  it  that 
we  have  found  is  State  v.  Ruth,  14  Mo.  App.  226.  What  may 
be  a  proper  subject  of  judicial  notice  at  one  time  or  place  may 
not  be  at  another.  It  would  be  wholly  unreasonable  to  re- 
quire proof,  if  the  fact  became  material,  as  to  the  general 
location  in  the  city  of  San  Francisco  of  its  city  hall  before  a 
judge  and  jury  made  up  of  residents  of  that  city  and  actually 
sitting  in  the  building.  But  before  a  judge  and  jury  in  an- 
other county,  proof  should  be  made.  The  difference  lies  in 
the  fact  being  one  of  common  knowledge  in  one  jurisdiction 
and  not  in  the  other.  Similarly  it  has  been  held  repeatedly 
that  courts  will  judidally  notice  the  general  doctrines  of  any 
religious  denomination  prevalent  within  its  jurisdiction,  and 
yet  it  was  held  by  an  Ohio  court,  and  properly  held,  in  the 
early  days  of  Christian  Science  that  notice  would  not  be  taken 
of  the  doctrines  of  that  sect.  (Evans  v.  State,  9  Ohio  St. 
C.  PI.  Dec.  222,  6  Ohio  N.  P.  129.)  Now  that  the  sect  has 
grown  to  large  numbers  and  its  general  doctrines  are  a  matter 
of  common  knowledge,  it  is  as  proper  to  notice  them  as  to 
notice  those  of  older  denominations.  As  is  well  said  by  Wig- 
n^ore  (4  Wigmore  on  Evidence,  sec.  2580) :  **  Applying  the  gen- 
eral principle  {arUe,  sec.  2565),  especially  in  regard  to  the  ele- 
ment of  notoriousness,  courts  are  found  noticing,  from  time  to 
time,  a  varied  array  of  unquestionable  facts,  ranging  through- 
out the  data  of  commerce,  industry,  history  and  natural 
science.  It  is  unprofitable,  as  well  as  impracticable,  to  seek 
to  connect  them  by  generalities  and  distinctions;  for  the 
notoriousness  of  a  truth  varies  much  with  differences  of 
period  and  of  place.  It  is  even  erroneous,  in  many  if  not  in 
most  instances,  to  regard  them  as  precedents.  It  is  the  spirit 
and  example  of  the  rulings,  rather  than  their  precise  tenor, 
that  is  to  be  useful  in  guidance.*' 

[8]  The  tests,  therefore,  in  any  particular  case  where  it  is 
sought  to  avoid  or  excuse  the  production  of  evidence  because 
the  fact  to  be  proven  is  one  of  general  knowledge  .and 
notoriety  are  (1)  is  the  fact  one  of  common,  everyday  knowl- 
edge in  that  jurisdiction,  which  everyone  of  average  intelli- 
gence and  knowledge  of  things  about  him  can  be  presumed  to 
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know;  and  (2)  is  it  certain  and  indisputable.  If  it  is,  it  is  a 
proper  case  for  dispensing  with  evidence,  for  its  production 
cannot  add  or  aid.  On  the  other  hand,  we  may  well  repeat,  if 
there  is  any  reasonable  question  whatever  as  to  either  point, 
proof  should  be  required.  Only  so  can  the  danger  involved  in 
dispensing  with  proof  be  avoided.  [9]  Even  if  the  matter 
be  one  of  judicial  cognizance,  there  is  still  no  error  or  im- 
propriety in  requiring  evidence. 

[10]  Applying  this  test  to  the  facts  of  the  case  the  matter 
is  not  in  doubt.  The  character  of  Mission  Street  is  as  well 
known  to  San  Franciscans  as  the  character  of  Spring  Street 
to  residents  of  Los  Angeles,  or  of  State  Street  to  residents  of 
Chicago,  or  of  Forty-second  Street  to  residents  of  New  York, 
or  of  F  Street  to  residents  of  Washington.  It  is  a  matter 
of  their  every-day  common  information  and  experience,  and 
one  about  which  there  can  be  no  dispute. 

The  conclusion  follows  that  the  charge  of  the  trial  court 
that  Mifision  Street  between  Twentieth  and  Twenty-second 
Streets  was  a  business  district  was  not  error.  The  judgment 
is  therefore  affirmed. 

Shaw,  J.,  Lennon,  J.,  Lawlor,  J.,  Melvin,  J.,  and  Wilbur,  J., 
concurred. 

ANGELLOTTI,  C.  J.,  Concurring.— I  concur  in  the  judg- 
ment, and  also  in  the  opinion  except  upon  the  question  of 
judicial  notice,  a  determination  of  which  question  appears  to 
be  considered  by  the  majority  opinion  as  essential  to  a  con- 
clusion that  the  trial  court  did  not  err  in  instructing  the  jury 
that  Mission  Street  at  Twenty-first  Street  was  a  **  business 
district"  within  the  meaning  of  the  provision  of  the  Motor 
Vehicle  Act  limiting  speed  in  such  a  district  to  not  exceeding 
fifteen  miles  an  hour.  I  am  not  satisfied  that  the  opinion 
does  not  carry  the  doctrine  of  judicial  notice  to  an  unwar- 
ranted extent.  It  seems  to  me,  after  a  careful  consideration 
of  the  record,  that  the  instruction  referred  to  may  fairly  be 
upheld  upon  the  theory  that  there  was  no  question  in  the  trial 
court  as  to  the  place  of  the  accident  being  within  such  a  dis- 
trict and  that  this  was  something  practically  conceded  on  all 
hands.  Certainly  every  scrap  of  evidence  tending  to  throw 
any  light  whatever  on  the  matter  so  tended  to  show,  and  the 
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trial  court  apparently  took  the  matter  as  granted.  No  com- 
plaint whatever  was  made  as  to  these  instructions  until  the 
closing  brief  of  appellants  was  filed  in  this  court.  I  do  not 
think  they  should  now  be  held  erroneous. 


[S.  P.  No.  8250.     In  Bank.— May  9,  1919.] 

STANFORD  HOTEL  COMPANY  (a  Corporation),  Re- 
spondent, V.  M.  SCHWIND  COMPANY  (a  Corpora- 
tion), Appellant. 

[1]  Attachment — Action  Ex  Delicto. — An  attachment  will  not  lie  in 
an  action  ex  delicto  for  fraud. 

[2]  Id. — Legal  oe  Equitable  Nature  of  Action  Immaterial. — Under 
subdivision  1  of  section  537  of  the  Code  of  Civil  Procedure,  which 
provides  for  the  issuance  of  an  attachment  in  an  action  upon  con- 
tract, express  or  implied,  for  the  direct  payment  of  money,  it  is  im- 
material whether  the  action  be  regarded  as  strictly  legal  or  strictly 
equitable  or  partly  legal  and  partly  equitable,  if  the  purpose  of  the 
action  is  the  recovery  on  such  a  contract. 

[3]  Id. — Action  for  Rent — ^Fraudulent  Transfer  of  Assets  by  Cor- 
poration Lessee — Nature  of  Action — Bight  to  Attachment. — 
An  action  to  recover  rent  under  a  lease  from  a  corporation  to  whom 
the  original  corporation  lessee  had  assigned  all  of  its  assets  except 
the  lease,  is  not  converted  from  an  action  on  an  express  contract 
for  the  direct  payment  of  money  into  an  action  ex  delicto  for  fraud 
and  the  plaintiff  deprived  of  the  right  to  a  writ  of  attachment  under 
subdivision  1  of  section  537  of  the  Code  of  Civil  Procedure,  by 
reason  of  the  allegation  of  facts  showing  not  only  that  the  trans- 
feree took  the  assets  as  part  of  a  scheme  to  defraud  creditors,  but 
that  it  was  in  fact  the  original  debtor  masquerading  under  a 
different  name. 

£4]  Id. — Prater  of  Comflatot — Omission  to  Ask  for  Money  Judg- 
ment— Cause  of  Action  not  Changed. — ^In  such  action,  the  omis- 
sion to  ask  in  the  prayer  of  the  complaint  for  a  money  judgment, 
did  not  have  the  effect  of  making  the  action  one  ex  delicto  for 
fraud,  where  it  was  asked  in  the  prayer  that  it  be  decreed  that  de- 
fendants hold  the  transferred  property  charged  with  the  payment 
of  plaintiff's  claim,  with  interest  and  costs,  and  that  the  property 
be  sold  in  payment  thereof. 

[6]  Corporations — Reorganization — Liability  for  Dibts  of  Former 
Corporation. — ^Where  a  corporation  reorganizes  under  a  new  name 
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hut  with  practicallj  the  same  stockholders  and  directors,  and  con- 
tinues to  carry  on  the  same  business,  a  court  of  equity  will  regard 
the  new  corporation  as  a  continuation  of  the  former  corporation, 
and  will  hold  it  liable  for  the  debts  of  the  former  corporation. 

[6]  Action  poe  Rent — Pleading — Parties — Fobmib  Oobporation  Un- 
necessary Dependant. — In  such  action  it  is  unnecessary  to  make 
the  former  corporation  a  party  defendant. 

[7]  Attachment — Nonresident  Dependant — Appidavit — Averment  op 
NoNRESiDENCB — CONSTRUCTION  OP  CoDE. — It  is  not  neccssary  within 
the  meaning  of  sections  537  and  538  of  the  Code  of  Civil  Procedure 
that  in  every  case  of  a  nonresident  defendant,  the  fact  of  non- 
residence  must  be  averred  in  the  affidavit  on  attachment,  since  under 
subdivision  1  of  the  former  section,  it  is  the  nature  of  the  cause 
of  action  against  such  a  defendant  rather  than  the  fact  of  his 
residence  that  controls,  and  it  is  only  in  those  casos  wherein  the 
cause  of  action  is  one  contemplated  by  either  subdivision  2  or  3 
that  it  is  necessary  to  aver  that  the  defendant  is  a  nonresident. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  motion  to  dissolve  an 
attachment.     E.  P.  Shortall,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  B.  Benham,  Edward  Lande  and  Prank  A.  Duryea  for 
Appellant. 

W.  W.  Sanderson  for  Respondent. 

LAWLOR,  J. — This  is  an  appeal  from  an  order  denying  a 
motion  to  dissolve  an  attachment. 

The  Stanford  Hotel  Company  is  the  lessor  in  a  certain  lease 
upon  which  the  Maryland  Dairy  Lunch  Company,  a  Cali- 
fornia corporation  and  the  original  debtor,  is  obligated  in  the 
sum  of  $3,617.60^  as  unpaid  rent,  from  March  1, 1916,  to  Octo- 
ber, 1916,  the  monthly  rental  of  the  demised  premises  being 
$452.25.  The  Lunch  Company,  prior  to  January  26,  1916, 
carried  on  an  extensive  restaurant  business  in  San  Francisco 
in  four  locations,  one  of  which  was  the  premises  leased  from 
the  plaintiff  at  250  Kearny  Street.  One  M.  Schwind  was  the 
president  and  a  director  of  the  Lunch  Company  and  the 
owner  of  nine-tenths  of  the  capital  stock  thereof.  From  the 
complaint  it  appears  that  the  Ijunch  Company  was  solvent 
and  meeting  its  ordinary  and  current  liabilities,  when,  some 
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time  prior  to  January  26,  1916,  the  said  Schwind  and  the 
other  directors  of  the  Lunch  Company  contrived  a  fraudulent 
scheme  to  evade  the  payment  of  the  rent  due  to  the  plaintiff, 
and  to  escape  further  liability  upon  its  said  lease.  They  or- 
ganized a  Nevada  corporation,  the  M.  Schwind  Company, 
the  defendant  in  the  present  action,  with  a  capital  stock  of 
one  thousand  shares  and  a  perpetual  charter  permitting  the 
carrying  on  of  business  elsewhere  than  in  the  state  of  Nevada, 
and  also  providing  an  exemption  of  stockholders'  liability; 
996  shares  of  said  company  were  issued  to  M.  Schwind, 
who  became  a  director  thereof,  the  other  four  directors  hold- 
ing but  one  share  each.  On  January  25,  1916,  this  corpora- 
tion duly  complied  with  the  laws  of  California  and  filed  its 
articles  of  incorporation.  Meanwhile  the  Maryland  Dairy 
Lunch  Company  had  deliberately  refused  and  neglected  to 
pay  its  license  tax  and  franchise  tax  to  the  state  of  California, 
thereby  forfeiting  its  charter  on  March  4,  1916.  On  January 
26,  1916,  the  Lunch  Company  held  a  meeting  of  its  board  of 
directors  and  passed  a  resolution  selling  and  transferring  to 
the  defendant  corporation  its  three  places  of  business  with 
the  leasehold  rights  of  occupancy  in  the  same,  and  in  all  its 
property.  No  mention  of  the  business  carried  on  at  250 
Kearny  Street  was  made  in  this  bill  of  sale,  nor  was  the  lease 
included  therein.  The  bill  of  sale  was  not  acknowledged  and 
recorded  until  after  the  dissolution  of  the  Lunch  Company, 
namely,  on  March  24,  1916.  The  M.  Schwind  Company  con- 
tinued ostensibly  to  carry  on  business  at  250  Kearny  Street 
after  the  bill  of  sale  was  made  and  delivered  but  before  it  was 
acknowledged  and  recorded,  that  is,  until  March  14,  1916, 
when  the  premises  were  vacated  and  the  lease  abandoned  by 
the  Lunch  Company.  It  is  further  alleged  that  the  purpose 
and  effect  of  this  transaction  was  to  eliminate  the  Lunch 
Company  as  a  corporation,  and  as  a  result  there  was  left  no 
property  whatever  to  come  into  the  hands  of  its  directors  as 
trustees  for  its  creditors;  and  that  the  transfer  to  the 
M.  Schwind  Company  was  entirely  without  consideration, 
the  purpose  of  the  deal  being  the  continuation  of  the  business 
of  the  Lunch  Company  under  a  new  corporation  which  was  in 
substance  and  effect  but  a  continuation  of  the  old,  and  owned 
substantially  by  the  same  stockholders,  and  carrying  on  its 
business  without  interruption  or  delay. 
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The  complaint  was  filed  on  October  23,  1916.  The  prayer 
was  for  a  temporary  injunction  restraining  the  defendant 
corporation  until  after  a  full  hearing  of  this  cause  from  sell- 
ing or  otherwise  disposing  of  any  of  the  property  involved  in 
the  bill  of  sale;  that  the  said  sale  be  declared  void  and  of  no 
effect;  that  it  be  adjudged  and  decreed  that  the  defendant 
holds  the  property  charged  with  the  payment  of  the  plain- 
tiff's claim  for  $3,617.60,  with  interest  and  costs;  that  the 
property  be  sold  for  the  plaintiff's  claim  and  costs,  and  for 
other  further  and  proper  relief.  On  the  same  day  Isaac 
Harris,  president  of  the  Stanford  Hotel  Company,  made  afiS- 
davit  for  the  attachment  of  the  said  property.  The  aflSdavit 
conforms  strictly  to  the  requirements  of  subdivision  1  of  sec- 
tions 537  and  538  of  the  Code  of  Civil  Procedure.  Upon  the 
filing  of  the  aflSdavit  and  the  undertaking  the  writ  was  issued. 
Whereupon  the  defendant,  on  October  28,  1916,  without  an- 
swering the  complaint,  moved  to  dissolve  the  attachment  upon 
the  grounds,  briefly  stated:  (1)  That  the  cause  of  action  is  not 
one  in  which  a  writ  of  attachment  could  issue;  (2)  that  the 
writ  was  improperly  issued;  (3)  that  the  writ  was  irregularly 
issued;  (4)  that  the  affidavit  upon  which  the  writ  was  issued 
is  false  in  the  statement  therein  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  df  $3,617.60  over  and  above 
all  legal  setoffs  or  counterclaims  upon  an  express  contract  for 
the  direct  payment  of  money,  to  wit,  to  pay  rent  under  a 
lease  of  certain  real  property;  (5)  that  the  affidavit  is  false 
in  the  statement  that  the  contract  was  made  and  is  payable  in 
this  state.  The  only  evidence  taken  on  the  hearing  of  the 
motion  was  that  of  Isaac  Harris,  the  president  of  the  plaintiff 
corporation.  The  motion  to  dissolve  was  denied,  whereupon 
the  defendant  appealed. 

1.  Appellant  relies  chiefly  on  the  contention  that  this  is  not 
an  action  in  which  an  attachment  may  issue,  in  that  it  ap- 
pears upon  the  face  of  the  complaint  that  the  suit  is  not  one 
upon  contract,  but  that  it  is  an  action  ere  delicto  for  fraud. 
[1]  Eallidie  v.  Efiginger,  175  Cal.  505,  [166  Pac.  1],  cited 
by  appellant  in  support  of  this  contention,  correctly  states  the 
law  of  this  state  that  an  attachment  will  not  lie  in  an  action 
ex  delicto  for  fraud.  The  action  in  that  case  was  held  to  be 
one  of  that  character.  But  nothing  declared  in  that  case,  nor 
in  the  cases  therein  cited,  can  be  taken  as  authority  support- 
ing the  contention  of  appellant  that  this  is  such  an  action. 
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The  action  in  RallicUe  v.  Enginger,  supra,  was  brought  by  the 
plaintiff,  as  trustee  for  the  stockholders  of  the  corporation, 
which  had  forfeited  its  charter,  to  recover  a  sum  of  money 
received  by  the  defendant  from  dividends  and  as  proceeds 
from  the  sale  of  stock  which  the  defunct  corporation  had  been 
induced  to  sell  to  the  defendant  by  his  false  representations. 
It  was  clearly  and  essentially  an  action  grounded  in  fraud, 
and  not  one  for  the  direct  payment  of  money  upon  contract, 
express  or  implied.  Whatever  liability  existed  on  the  part 
of  the  defendant  arose  solely  through  his  fraudulent  represen- 
tations, and  consequently  the  gravamen  of  the  action  was 
fraud. 

But  such  is  not  the  case  here.  The  recovery  which  is  sought 
by  the  plaintiflF  is  a  definite  sum  of  money,  due  on  a  contract 
of  lease  for  the  payment  of  rent.  The  question  here  is 
whether  this  action  is  one  within  the  purview  of  subdivision 
1  of  section  537  of  the  Code  of  Civil  Procedure.  That  sub- 
division does  not  contemplate  the  right  of  attachment  in  an 
action  ex  delicto  for  fraud.  This  statement  is  in  accord  with 
Hallidie  v.  Enginger,  supra.  [2]  The  action  must  be  one 
upon  contract,  express  or  implied,  for  the  direct  payment  of 
money.  If  a  recovery  upon  such  a  contract  is  the  purpose 
of  the  suit,  so  far  as  the  right  of  attachment  is  concerned  it 
is  immaterial  whether  the  action  be  regarded  as  strictly  legal 
or  strictly  equitable,  or  partly  legal  and  partly  equitable. 
The  subdivision  does  not  in  terms  prescribe  that  the  action 
must  be  one  in  law,  or  that  it  may  not  be  one  in  equity,  or 
that  it  may  not  be  one  of  either  law  or  equity,  or  of  both. 
Hence  it  is  not  necessary  in  order  to  uphold  the  writ  of  at- 
tachment to  establish  the  proposition  that  the  action  is  either 
legal  or  equitable.  What  must  be  established  is  that  the  ac- 
tion is  based  upon  contract,  either  express  or  implied,  for  the 
direct  payment  of  money.  It  is  clear  that  this  action  ad- 
dresses itself  to  both  the  legal  and  the  equitable  powers  of  the 
court.  But  that  circumstance  will  not  operate  to  deny  the 
plaintiff  a  writ  of  attachment  if  he  is  seeking  recovery  upon 
the  breach  of  such  contract.  It  is  to  be  kept  in  mind  that 
there  is  no  suggestion  that  fraud  entered  into  the  making  of 
the  contract.  The  respective  obligations  of  the  parties  there- 
under were  for  a  time  performed  and  then  one  of  them  comr 
mitted  a  breach  of  the  contract.  So  the  basis  and  essence  of 
the  action  is  an  executed  contract  for  the  direct  payment  of 
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money,  and  in  order  to  have  satisfied  any  judgment  that  may 
be  recovered  for  such  breach  the  plaintifiP  sues  out  a  writ  of 
attachment.  In  order  to  establish  the  proposition  that  the 
property  attached  should  be  responsive  to  such  a  judgment 
the  plaintiff  invokes  certain  well-recognized  equitable  prin- 
ciples. [3]  But  this  does  not  have  the  effect  of  converting 
the  action  on  the  express  contract  for  the  direct  payment  of 
money  into  one  ex  delicto  for  fraud.  Consequently,  even  if 
such  an  action  may  properly  be  regarded  as  partially  legal 
and  partially  equitable,  it  will  make  no  differencfe.  The 
plaintiff  is  nevertheless  entitled  to  a  writ  of  attachment  by 
virtue  of  the  fact  that  he  is  suing  for  a  recovery  upon  the 
contract  which  is  the  gravamen  of  the  action.  In  stating, 
as  we  have,  that  it  does  not  matter  that  the  relief  sought  par- 
takes of  both  law  and  equity  we  do  not  mean  to  be  under- 
stood as  holding  that  an  attachment  may  be  issued  upon  a 
creditor's  bill  to  set  aside  transfers  of  property  in  fraud  of 
creditors.  In  such  a  case  the  gravamen  of  the  cause  of  action 
against  the  transferee  is  the  fraud.  But  in  the  present  ac- 
tion the  facts  alleged  in  the  complaint  make  out  not  merely 
a  case  where  the  transferee  took  the  property  as  part  of  a 
scheme  to  defraud  creditors,  but  one  where  the  transferee  is 
in  fact  the  original  debtor  masquerading  under  a  different 
name.  If  the  action  were  one  against  the  tenant  by  name  to 
recover  the  rent  due,  it  could  not  be  questioned  but  that  it 
was  one  upon  a  contract  for  the  direct  payment  of  money. 
Yet  that  is  what  the  present  action  really  is. 

[4]  But  the  appellant  argues  in  support  of  his  contention 
that  this  is  an  action  ex  delicto  for  fraud  that  the  plaintiff 
did  not  in  his  prayer  to  the  complaint  ask  for  a  mohey  judg- 
ment. The  only  direct  reference  to  the  claim  in  the  prayer  is 
in  these  words:  *'That  it  be  adjudged  and  decreed  .  .  .  that 
the  said  defendant  holds  said  property  :  .  .  charged  with  the 
payment  of  the  plaintiff's  claim  for  $3,617.60,  with  interest 
and  costs ;  that  the  said  property  be  sold  for  the  payment  of 
plaintiff's  claim  and  costs.'*  While  the  prayer  does  not  in 
express  terms  ask  for  a  money  judgment,  it  is  nevertheless 
plain  that  such  a  judgment  was  the«  purpose  of  the  suit. 
However,  the  respondent  stated  in  oral  argument  that  a  mo- 
tion would  be  interposed  in  the  court  below  to  have  the  com- 
plaint amended  in  that  regard.  This  may  be  done.  It  was 
said  in  Kohler  v.  Agassiz,  99  Cal.  9,  [33  Pac.  741] :  *'Even 

OLXXX  Cal.— 28  , 
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on  demurrer  to  the  complaint  the  defendants  capnot  object 
to  the  prayer,  and  certainly,  so  long  as  the  complaint  con- 
tains every  essential  of  an  action  upon  contract,  they  cannot 
upon  motion  to  dissolve  an  attachment  accomplish  what  they 
could  not  upon  demurrer;  a  motion  to  dissolve  the  attach- 
ment cannot  reach  the  defects  in  the  complaint."  It  was 
further  held  in  that  case  that  a  motion  to  dissolve  an  attach- 
ment could  not  b^  turned  into  a  demurrer,  but  that  on  such 
motion  we  are  ** simply  to  determine  whether:  (1)  The  com- 
plaint showed  the  action  to  be  founded  upon  contract,  ex- 
press or  implied;  (2)  whether  it  states  facts  suflScient  to 
constitute  a  cause  of  action  against  the  defendants ;  and,  if  not 
(3)  does  it  appear  therefrom  that  it  can  be  so  amended  as 
to  state  a  cause  of  action  upon  contract.''  The  complaint 
sufficiently  states  a  cause  of  action  upon  an  express  contract 
for  the  direct  payment  of  money  to  satisfy  the  requirement 
of  subdivision  1  of  section  537. 

2.  The  appellant  further  contends  that  attachment  will  not 
lie  herein  because  of  lack  of  privity  of  contract  between  the 
plaintiff  and  the  defendant  corporation.  This  is  equally 
without  merit.  It  is  true  that  the  contract  was  entered  into 
between  the  plaintiff  and  the  Maryland  Dairy  Lunch  Com- 
pany, and  that  the  Lunch  Company  assigned  all  of  its  assets 
to  the  defendant  corporation  except  this  lease  with  the  plain- 
tiff. As  the  lease  was  not  included  in  the  bill  of  sale  the  law 
will  not  imply  a  promise  on  the  part  of  the  defendant  cor- 
poration to  pay  the  rent.  (7  R.  C.  L.  183;  76  Am.  St.  Rep. 
800,  note.)  [5]  But  it  is  well  established  in  this  state  that 
under  circumstances  such  as  these  where  a  corporation  reor- 
ganizes under  a  new  name  but  with  practically  the  same 
stockholders  and  directors  and  continues  to  carry  on  the  same 
business,  a  court  of  equity  will  regard  the  new  corporation  as 
a  continuation  of  the  former  corporation,  and  will  hold  it 
liable  for  the  debts  of  the  former  corporation.  {Blanc  v. 
Pat/master  Milling  Co.,  95  Cal.  524,  [29  Am.  St.  Rep.  149,  30 
Pac.  765] ;  Higgins  v.  Calif omia  Petroleum  Co,,  122  Cal.  373, 
[55  Pac.  155] ;  147  Cal.  363,  [81  Pac.  1070] ;  Strahm  v. 
Fraser,  32  Cal.  App.  447,  [163  Pac.  680].)  The  allegations 
of  the  complaint  as  to  the  fraudulent  scheme  to  avoid  the 
payment  of  the  plaintiff's  rent  go  to  the  point  of  making  out, 
as  they  do,  that  the  defendant,  by  name  the  M.  Schwind  Com- 
pany, is,  in  fact,  the  tenant  formerly  by  name  the  Maryland 
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Dairy  Lunch  Company.  That  equity  will  strip  off  the  mask 
of  a  separate  corporate  identity,  when  it  is  but  a  mask,  is 
amply  sustained  by  these  authorities.  [6]  Nor  is  it  neces- 
sary, as  asserted  by  appellant,  to  make  the  former  corpora- 
tion a  party  defendant.  {Blanc  v.  Paymaster  Mining  Co., 
supra.) 

[7]  3.  Objection  is  raised\to  the  suiBciency  of  the  affidavit 
to  support  the  attachment  on  the  ground  that  it  does  not  state 
the  fact  that  the  defendant  corporation  is  a  nonresident.  The 
question  thus  presented  is  whether,  within  the  meaning  of 
sections  537  and  538  of  the  Code  of  Civil  Procedure,  in  every 
case  of  a  nonresident  defendant,  the  fact  of  nonresidence 
must  be  averred  in  the  affidavit  on  attachment.  We  think 
not.  Under  subdivisions  1  it  is  the  nature  of  the  cause  of 
action  against  a  nonresident  defendant  rather  than  the  fact 
of  his  residency  that  controls.  Only  in  those  cases  wherein 
the  cause  of  action  is  one  contemplated  by  either  subdivision 
2  or  3  is  it  necessary  to  aver  that  the  defendant  is  a  non- 
resident. In  the  case  at  bar,  while  the  defendant  corporation 
is  a  nonresident,  the  cause  of  action  comes  within  subdivisions 
1  and,  as  already  stated,  the  affidavit  is  in  strict  accord  with 
thase  subdivisions.  Subdivisions  1  do  not  mention  the  sub- 
ject of  the  residence  of  the  defendant.  It  is  only  in  sub- 
divisions 2  and  3  that  the  requirement  appears.  These  latter 
subdivisions  are  drawn  expressly  for  the  benefit  of  those  seek- 
ing to  attach  the  property  of  nonresidents.  It  follows  that 
in  attaching  property  of  a  resident  the  affidavit  must  be  drawn 
under  subdivision  1  of  section  538 ;  but  it  does  not  follow,  as 
claimed  by  appellant,  that  in  seeking  to  attach  the  property  of 
a  nonresident  the  attachment  cannot  be  sued  out  under  sub- 
division 1  without  averring  the  fact  of  nonresidence.  It  is 
only  when  a  cause  of  action  does  not  come  within  subdivision 
1  of  section  537  that  advantage  may  be.  taken  of  the  more 
liberal  requirements  of  subdivisions  2  and  3.  These  apply 
only  to  nonresidents  and  in  every  instance  the  fact  of  non- 
residence  must  be  averred.  Where  the  cause  of  action  comes 
under  subdivisions  1  of  the  two  sections  the  residence  of 
the  defendant  is  immaterial.     The  affidavit  is  sufficient. 

Order  affirmed. 

Shaw,  J.,  Olney,  J.,  Wilbur,  J.,  Melvin,  J.,  and  Lennon,  J., 
concurred. 
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[e.  P.  No.  8214.    In  Bank.— May  ^,  1919.] 

HUTCHINSON  CO.  (a  Corporation),  Respondent,  v.  CHAS. 
B.  GOULD  et  al.,  Appellants. 

[1]  Steeet  Law  —  Signing  of  Contract  on  Behalt  of  Owner  —  Au- 
thority— Sufficiency  of  Evidence. — In  tliis  action  to  forecloBe  a 
mechanic's  lien  upon  certain  lots  for  street  work  done  under  private 
contract,  it  is  held  that  the  finding  that  the  owner  of  the  lots  was 
bound  hy  the  signature  of  the  person  signiog  the  contract  on  his 
behalf,  is  sustained  hj  the  evidence,  which  showed  a  ratification  by 
the  owner. 

[2]  Principal  and  Agent — ^Ratification  of  Act  of  Agent— Lack  of 
Full  Knowledge  —  Lubility  of  Principal. — The  lack  of  full 
knowledge  does  not  protect  a  principal  who  is  willfully  ignorant, 
and  deliberately  chooses  to  act  without  such  knowledge,  as  where, 
knowing  that  be  is  ignorant  of  some  of  the  facts,  he  has  such  con- 
fidence in  his  agent  that  he  is  willing  to  assume  the  risk  and 
ratify  the  act  without  making  inquiry  for  further  information  than 
he  at  the  time  possesses,  or  where  he  intentionally  and  deliberately 
ratifies  without  full  knowledge,  under  circumstances  which  are  suffi- 
cient to  put  a  reasonable  man  upon  inquiry. 

[8]  Street  Law — Lien — Creation  by  Law. — The  lien  for  the  contract 
price  for  work  done  upon  a  public  street  is  created  by  law,  and  a 
contract  providing  for  Uens  "as  provided  by  section  1191  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,"  by  reference 
makes  the  law  concerning  liens  for  work  done  on  public  streets  a 
part  of  the  contract. 

[4]  Id.— Private  Contract  for  Street  Work — Writing  not  Essem- 
tial. — Contracts  for  the  performance  of  work  upon  public  streets 
by  private  contract  need  not  be  in  writing. 

[6]  Id. — ^Parol  Ratification  of  Contract.— Ratification  of  the  act  of 
signing  a  contract  for  street  work  on  behalf  of  the  owner  of  lots 
may  be  made  by  the  owner  by  parol,  notwithstanding  the  contract 
provided  for  a  lien  for  the  value  of  the  work. 

APPEAL  from  a  jud^rment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reed,  Nusbaumer  &  Bingaman   for  Appellants. 

Robinson  &  Robinson  &   Price,  James  S.  Moore,  Jr.,  and 
R.  W.  Maedonald  for  Respondent. 
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WILBUR,  J. — This  is  an  action  to  foreclose  a  mechanic's 
lien  upon  certain  lots  owned  by  defendant  Charles  B.  Gould 
for  street  work  done  under  private  contract  by  the  plaintiff. 
Plaintiff  had  judgment  and  defendant  Gould  appealed.  The 
street  work  was  done  under  a  written  contract  signed  by 
S.  S.  Austin  on  behalf  of  Gould,  the  owner  of  the  lots  sought 
to  be  subjected  to  the  lien.  The  only  question  in  the  case  is 
whether  or  not  the  finding  of  the^  trial  court  that  appellant 
is  bound  by  the  signature  of  Austin  to  the  contracts  for 
street  work  is  sustained  by  sufficient  evidence.  [1]  A  con- 
sideration of  the  evidence  most  favorable  to  the  finding  of  the 
trial  court  leads  us  to  the  conclusion  that  there  was  sufficient 
evidence  to  justify  the  findings  of  tlie  trial  court.  The  vice- 
president  and  general  manager  of  respondent  testified  that 
after  the  signing  of  the  contracts  in  question  by  Austin  he 
told  appellant  that:  **Mr.  Austin  has  signed  our  contract  for 
Gray  Street  and  Douglas  Street.  ...  I  told  him^  that  Mr. 
Austin  had  signed  our  contracts  for  the  improvement  of  these 
two  streets,  Boulevard  Park  Tract,  and  asked  him  if  Mr. 
Austin  was  authorized  to  do  it.  He  said,  'Did  Mr.  Austin 
sign  itt'  I  said,  *Yes,  he  has  signed  our  contract.*  He  said, 
'That  is  satisfactory  to  me.'  "  The  appellant  contends  that 
this  conversation  did  not  amount  to  a  ratification  and  that, 
if  it  did,  it  was  a  ratification  without  a  full  knowledge  of  the 
facts,  and  therefore  not  binding  on  the  appellant.  In  order 
to  understand  the  situation  of  the  parties  and  the  significance 
of  the  conversation  it  will  be  necessary  to  state  additional 
evidence.  Appellant  was  the  owner  of  unsold  lots  in  the 
Boulevard  Park  Tract.  The  Union  Bank  of  Savings  held  a 
mortgage  thereon  and  all  sales  of  unsold  lots  were  handled  at 
the  bank.  Miss  Baker,  an  employee  in  the  bank,  held  appel- 
lant's general  power  of  attorney.  The  appellant  testified 
that  he  did  not  handle  these  properties  at  all.  S.  S.  Austin 
was  the  sales  agent  of  the  tract.  For  six  or  seven  years  he 
had  been  daily  upon  the  property,  occupying  a  branch  office 
thereon.  He  had  sold  most  of  the  property  and  had  handled 
the  improving  and  selling  of  the  tract.  When  anything  was 
required  to  be  done  the  usual  procedure  was  for  Austin  to 
notify  the  bank  and  for  them  to  authorize  him  to  proceed. 
Mr.  Austin  had  signed  a  protest  against  the  street  improve- 
ment for  appellant.  He  had  caused  a  sidewalk  to  be  laid  in 
front  of  the  lots  in  this  litigation,  which  was  paid  for.    At 
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\ 
the  request  of  the  other  property  owners  along  Gray  and 
Douglas  Streets  Mr.  Austin  signed  a  contract  for  the  improve- 
ment of  these  streets  on  behalf  of  appellant  and  with  all  the 
other  property  holders  fronting  on  these  streets.  It  was 
under  these  circumstances  that  respondent's  general  manager 
told  Mr.  Gould  that  Mr.  Austin  had  signed  **our  contracts 
for  the  improvements  of  these  two  streets,  Boulevard  Park 
Tract,  and  asked  him  if  Mr.  Austin  was  authorized  to  do  it" 
and  received  the  reply,  ''That  is  satisfactory  to  me."  Ap- 
pellant contends  this  is  not  a  sufficient  ratification  for  the 
reason  that  he  had  insufficient  information  at  the  time  of  the 
nature  and  character  of  the  contract  to  ratify  the  same,  and 
for  the  further  reason  that  the  ratification  was  not  in  writing. 
It  is  true  that  the  nature  and  character  of  the  proposed  im- 
provements skd  the  price  therefor  and  the  extent  thereof — 
essential  features  of  the  contract — were  not  disclosed  by  the 
statement  and  question  of  Mr.  Hutchinson.  On  the  other 
hand,  Mr.  Gould  knew  of  his  ownership  of  the  lots  fronting 
upon  the  streets  in  question;  knew  Mr.  Austin  and  his 
familiarity  with  the  contract  and  with  the  conditions  neces- 
sary for  successful  sales,  and  his  question  concerning  the  con- 
tract, **Did  Mr.  Austin  sign  it?"  showed  that  he  was  willing 
to  trust  to  the  judgment  of  Mr.  Austin  in  regard  to  the  mat- 
ters not  disclosed  by  Mr.  Hutchinson's  question.  As  is  said 
in  2  Corpus  Juris,  481:  [2]  **The  lack  of  full  knowledge 
does  not  protect  a  principal  who  is  willfully  ignorant,  and 
deliberately  chooses  to  act  without  such  knowledge,  as  where, 
knowing  that  he  is  ignorant  of  some  of  the  facts,  he  has  such 
confidence  in  his  agent  that  he  is  willing  to  assume  the  rusk 
and  ratify  the  act  without  making  inquiry  for  further  infor- 
mation than  he  at  the  time  possesses,  or  where  he  intentionally 
and  deliberately  ratifies  without  full  knowledge,  under  cir- 
cumstances which  are  sufficient  to  put  a  reasonable  man  upon 
inquiry."  (See,  also,  to  the  same  eflfect,  Mechem  on  Agency, 
2d  ed.,  sec.  404;  Ballard  v.  Nye,  138  Cal.  588,  598,  [72  Pac. 
156]  ;  Pope  V.  Armsby,  111  Cal.  159,  [43  Pac.  589]  ;  PhUlips 
V.  PhUlips,  163  Cal.  530,  535,  [127  Pac.  346].) 

Appellant  contends  that  as  the  contract  in  question  pro- 
vided  for  a  lien,  it  is  a  contract  providing  for  an  interest  in 
real  estate  required  by  the  provisions  of  section  1971  of  the 
Code  of  Civil  Procedure,  to  be  in  writing  and  that,  therefore, 
under  the  provisions  of  section  2310  of  the  Civil  Code,  the 
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ratification  in  question  must  have  been  in  writing.  [3]  The 
lien  for  the  contract  price  for  work  done  upon  a  public  street 
is  created  by  law.  (Code  Civ.  Proc,  sec.  1191.)  The  con- 
tract does  no  more  than  expressly  recognize  this  fact.  It 
therein  provides"  for  liens  **a8  provided  by  section  1191  of 
the  Code  of  Civil  Procedure  of  the  state  of  California/'  thus 
by  reference  making  the  law  concerning  liens  for  work  done 
on  public  streets  a  part  of  the  contract.  [4]  It  has  been 
held  by  this  court  that  contracts  for  the  performance  of  work 
upon  public  streets  by  private  contract  need  not  be  in  writ- 
ing. {Kreuzherger  v.  Wing  field,  96  Cal.  251,  [31  Pac.  109].) 
[5]  The  eif  ect  of  the  contract  would  have  been  the  same  with 
or  without  the  stipulation  concerning  the  liens  for  the  value 
of  the  work  done.  Such  stipulation  is  not  a  material  part  of 
the  contract  and  may  be  disregarded.  Authority  to  execute 
the  contract  might  rest  in  parol  and  its  ratification  therefore 
can  rest  in  parol.  (Civ.  Code,  sec.  2309.) 
The  judgment  is  affirmed. 

Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  and  Angellotti,  C.  J.,  con- 
curred. 


[L.  A.  No.  482S.    Department  Two.— May  14,  191».] 

MRS.  C.  N.  HASSON,  Appellant,  v.  J.  E.  KOEBERLB  et  al., 

Respondents. 

[1]  Corporations — Donation  op  Stock  to  Corporation— Colijlteral 
Attack  by  Purchaser — ^Right  op  Creditor. — ^Where  a  corporation 
issnes  all  of  its  capital  stock  and  thereafter  a  donation  back  to  the 
corporation  is  made  of  certain  shares  by  those  stockholders  whose 
shares  were  issued  to  them  for  property,  purchasers  of  a  part  of 
such  returned  stock  cannot  contend  as  against  a  creditor  of  the 
corporation  that  the  stock  issued  to  them  was  an  overissue  of 
treasury  stock. 

[2]  Id. — Sale  op  Stock  por  Monet— Purchase  Price  Less  Than  Pab 
Valub  —  Measure  op  Stockholder's  Liability  to  Creditors. — 
Where  stock  is  sold  for  money  and  the  purchase  price  is  less  than 
the  par  value  of  the  stock,  the  difference  between  the  par  value 
and  the  amount  actually  paid  is  the  measure  of  the  stockholder's 
liability  to  creditors,  as  to  unpaid  subscriptions. 
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[3]  Id. — Issuance  of  Stock  foe  Pbopertt  of  Uncertain  Value  — 
Fictitious  Valuation  —  Constructive  Fraud  on  Creditors. — 
Where  the  stock  is  not  sold  for  cash  but  is  issued  for  real  or  per- 
sonal property  having  no  generally  defined  <value,  the  rule  is  that 
where  the  corporation  and  stockholder  have  agreed  upon  a  given 
valuation  for  the  property  transferred,  such  valuation  is  binding 
and  conclusive  unless  it  is  fraudulent  in  purpose  or  effect.  But 
if  the  parties  have  put  upon  the  property  a  valuation  in  excess  of 
what  they  knew  or  believed  to  be  its  true  value,  this  is  a  construc- 
tive fraud  upon  the  creditors  and  the  stock  will  be  deemed  paid 
only  to  the  extent  of  the  actual  value  of  the  property  received  in 
exchange  for  it- 

[4]  Id. — Applicability  of  Bulb  to  Mining  Corporations  —  South 
Mountain  Mining  Company  Case  Overruled. — The  rule  enunciated 
in  Herron  v.  Shaw,  165  Cal.  6d8,  and  Harrison  v.  Armour,  169  Cal. 
7^7,  that  stockholders  of  a  corporation  are  liable  to  creditors  for  the 
difference  between  the  value  of  property  exchanged  for  stock  and  the 
par  value  of  the  ^ock,  is  a  general  rule  applicable  to  all  classes  of 
corporations,  and  the  rule  stated  In  re  South  Mountain  Consolidated 
Mvn.  Co.,  7  Sawy.  30,  excepting  its  application  in  the  cases  of  cer- 
tain classes  of  mining  corporations,  no  longer  properly  expresses 
the  law  in  force  in  this  state. 

[6]  Id.— 'Action  on  Stockholder's  Liability — Mining  Corporation — 
Belief  of  Corporators  as  to  Value  of  Property  Received  for 
Stock — Evidence. — In  an  action  by  a  judgment  creditor  of  a  min- 
ing corporation  to  recover  of  certain  stockholders  who  had  pur- 
chased shares  of  stock  from  the  corporation  which  had  been  donated 
back  to  it  by  certain  stockholders,  evidence  should  have  been  re- 
ceived at  the  trial  bearing  on  the  belief  of  the  corporators  as  to 
the  value  of  the  property,  to  the  end  that  it  might  have  been  de- 
termined what  that  belief  was,  and  whether  it  was  in  fact  honest 
and  intelligent. 

[6]  Id. — Actual  Value  of  PkoPERTY— Proper  Standard. — In  such  ac- 
tion, a  finding  of  value  of  the  property  at  the  time  of  the  transfer 
to  the  corporation  based  upon  prospective  earning  power  as  deter- 
mined at  a  time  subsequent  to  the  transfer,  is  not  the  proper 
standard,  since  it  was  the  duty  of  the  court  to  determine  the  value 
by  ascertaining  as  nearly  as  possible  what  a  reasonably  prudent 
investor  who  contemplated  spending  his  own  money  would  have  been 
willing  to  pay  for  the  property  under  the  circumstances  under 
which  the  corporators  acted  on  the  date  of  the  transfer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Pat  B.  Parker,  Judge  Presiding.  Be- 
versed. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  H.  Pardue  for  Appellant 

Jones  &  Evans  and  Mattison  B.  Jones  for  Respondents. 

LENNON,  J.— On  March  7,  1907,  the  Ord  Mountain  Gold 
Company  was  an  Arizona  corporation,  with  a  capital  stock  of 
one  million  shares  of  the  par  value  of  one  dollar  each.  On 
that  date,  the  directors  held  a  meeting  for  the  purpose  of 
organization  and  issued  four  hundred  and  fifty  thousand 
shares  each  to  T.  N.  Hasson  and  George  L.  Hasson,  respec- 
tively, and  the  remaining  one  hundred  thousand  to  one  Stead- 
man.  Thereupon,  the  Hassons  each  undertook  to  donate  back 
to  the  corporation  two  hundred  and  fifty  thousand  shares  by 
means  of  the  cancellation  of  the  original  certificates  and  the 
issuance  of  new  certificates  for  the  lesser  number  of  shares 
then  remaining  to  each  donor.  The  original  issue  to  the 
Hassons  was  made  in  consideration  of  the  transfer  of  cefrtain 
mining  properties  to  the  corporation.  On  March  15,  1907, 
the  corporation  issued  to  the  defendant  Gossman  five  thou- 
sand shares  of  stock,  for  which  he  paid  $250.  On  March  11 
and  on  April  30,  1907,  issues  totaling  four  thousand  shares 
were  made  to  the  defendant  Koeberle  for  the  sum  of  two 
hundred  dollars. 

In  1914,  the  plaintiff  obtained  a  judgment  against  the  com- 
pany for  $7,518.92,  and,  the  corporation  being  insolvent,  exe- 
cution thereon  failed  and  the  judgment  remained  unsatisfied. 
In  January,  1915,  the  plaintiff  brought  separate  actions 
against  the  defendants  Gossman  and  Koeberle  as  shareholders 
in  the  corporation  contending:  (1)  That  the  stock  was  issued 
to  the  Hassons  for  property  taken  at  a  gross  overvaluation; 
(2)  that  by  an  application  of  the  rule  of  Herron  v.  Shatv,  165 
Cal.  668,  [Ann.  Cas.  1915A,  1265,  133  Pac.  488],  the  Has- 
sons were  liable  to  creditors  of  the  corporation  for  the  differ- 
ence between  the  value  of  the  property  and  the  par  value  of 
the  stock,  and  (3)  that  by  an  application  of  the  rule  of  Per- 
kins  V.  Cowlesy  157  Cal.  625,  [137  Am.  St.  Rep.  158,  30 
L.  R.  A.  (N.  S.)  283,  108  Pac.  711],  the  defendants,  even  if 
they  are  hona  fide  transferees  for  value,  are  liaWe  to  the 
plaintiff  for  the  said  difference  as  prorated  upon  their  part 
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of  such  stock  which  was  subsequently  iasued  to  them  after 
being  returned  to  the  corporation  by  the  Hassons. 

The  actions  were  tried  together  and  from  a  single  judgment 
in  favor  of  both  defendants  the  plaintiff  brings  this  appeal. 
The  theories  advanced  by  the  respondents  resolve  themselves 
into  two  main  contentions:  (1)  That  the  Hassons  did  not  in 
fact  succeed  in  returning  any  stock  to  the  corporation,  where- 
fore the  issue  to  the  defendants  was  an  overissue  of  treasury 
stock,  and,  as  such,  an  ultra  vires  issue  against  which  the  rule 
of  HefTon  v.  Shaw,  supra,  should  not  apply,  and  (2)  that  the 
rule  of  Herron  v.  Shaw,  supra,  should  not  apply  against  issues 
of  stock  by  corporations  organized  solely  to  develop  and 
operate  mining  properties  where  all,  or  practically  all,  of  the 
stock  is  issued  in  return  for  undeveloped  claims  of  a  real 
but  necessarily  of  an  unknown  and  speculative  value.  One 
argument  of  the  respondents  in  support  of  this  contention  is 
that  it  is  a  matter  of  such  common  knowledge  that  there  is  no 
relation  between  the  par  value  of  mining  stock  and  the  as- 
sets of  the  corporation  that  creditors  could  not  be  supposed 
,  to  rely  upon  any  representation  that  the  corporation  had 
received  assets  up  to  the  par  value  of  the  stock. 

[1]  Considering  respondents'  first  contention,  we  note  the 
following  facts:  The  Hassons  intended  to  donate  and  the 
corporation  intended  to  receive  five  hundred  thousand  shares 
of  the  stock.  It  was  noted  in  the  minutes  of  the  corporation 
that  the  stock  had  been  donated.  The  corporation  has  at  no 
time  undertaken  to  issue  certificates  representing  more  than  the 
authorized  capital  stock.  The  certificates  originally  issued  to  the 
Hassons,  each  representing  four  hundred  and  fifty  thousand 
shares  of  stock,  were  canceled  and  certificates  were  delivered 
to  the  Hassons,  each  purporting  to  represent  but  two  hundred 
thousand  shares  of  the  stock.  This  transaction  effectively 
placed  five  hundred  thousand  shares  of  stock  under  the  con- 
trol of  the  corporation.  However  technically  imperfect  the 
form  of  the  donation  may  have  been,  the  facts  show  that  it 
was  effected,  and  it  must  clearly  be  held  valid  against  any 
collateral  attack.  Independently  of  any  question  of  the 
effect  of  an  ultra  vires  issue,  it  therefore  appears  that  the 
respondents'  first  contention  is  without  merit. 

Turning  now  to  the  second  contention,  we  find  the  law  well 
settled.  It  should  be  noted  that  although  the  Ord  Mountain 
Gold  Company  is  a  corporation  organized  under  the  laws  of 
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Arizona  and  doing  business  in  California,  it  is  to  the  Cali- 
fornia law  that  the  parties  have  appealed  in  their  briefs 
and  arguments.  [2]  Looking,  therefore,  to  the  California 
law,  we  find  it  undisputed  that  where  stock  is  sold  for  money 
and  the  purchase  price  is  less  than  the  par  value  of  the  stock, 
the  difference  between  the  par  value  and  the  amount  actually 
paid  iff  the  measure  of  the  stockholder's  liability  to  creditors 
and  that  [3]  in  cases  where  the  stock  is  not  sold  for  cash, 
but  is  issued  for  real  or  personal  property  having  no  gen- 
erally defined  value  *'the  rule  is  that  where  the  corporation 
and  stockholder  have  agreed  upon  a  given  valuation  for  the 
property  transferred,  such  valuation  is  binding  and  conclu- 
sive unless  it  is  fraudulent  in  purpose  or  effect.  But  if  the 
parties  have  put  upon  the  property  a  valuation  in  excess  of 
what  they  knew  or  believed  to  be  its  true  value,  this  is  a  Con- 
structive fraud  upon  the  creditors  and  the  stock  will  be 
deemed  paid  only  to  the  extent  of  the  actual  value  of  the 
property  received  in  exchange  for  it."  {Harrison  v.  Arinour, 
169  Cal.  787,  [147  Pae.  1166] ;  Herron  v.  Shaw,  supra;  Ver- 
mont Marhle  Co.  v.  Declez,  135  Cal.  579,  [87  Am.  St.  Rep. 
143,  56  L.  R.  A.  728,  67  Pac.  1057].) 

Cases  supporting  this  rule  decided  in  this  jurisdiction  and 
elsewhere  were  reviewed  and  commented  upon  in  Lucey  Co,  v. 
McMxUlen,  178  Cal.  425,  [173  Pac.  1000] ,  and  in  Sherman  v. 
Barley,  178  Cal.  584,  [174  Pac.  901].  These  cases  do  not  in- 
timate that  the  rule  is  not  general  in  its  application  or  that  it 
is  subject  to  an  exception  in  favor  of  any  given  class  of  corpo- 
rations. In  1881,  however,  the  case  of  In  re  South  Mountain 
Consolidated  Min.  Co.  (7  Sawy.  30,  [5  Fed.  403] ),  was  decided 
in  the  United  States  district  court  for  the  district  of  California. 
In  that  case  the  court  stated  the  question  before  it  as  follows : 
**Doe8  the  acceptance  of  stock  in  a  mining  corporation,  as 
they  are  usually  formed  in  this  state,  create  any  obligation, 
either  under  contract  or  by  law,  to  pay  to  the  corporation  or 
to  its  creditors  the  nominal  par  value  of  the  stock  so  ac- 
cepted?'* This  question  was  answered  in  the  negative,  the 
court  deciding  that  a  creditor  of  a  mining  corporation  is  left 
to  the  statutory  liability  of  the  stockholder  for  his  pro  rata 
of  the  corporate  debts.  The  decision  was  wholly  based  upon 
an  asserted  difference  between  mining  corporations,  as  or- 
ganized in  California,  and  other  kinds  of  corporations.  The 
court  recited  the  custom  of  giving  mining  stock  a  purely  arbi- 
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trary  value,  which  **  neither  bears  nor  is  intended  nor  sup- 
posed by  the  public  to  bear  the  slightest  relation  to  the  real 
value  of  the  property — a  value  nearly  always  conjectural,  and 
very  often  imaginary."  On  a  review  of  the  case  in  the  cir- 
cuit court  of  the  United  States  (8  Sawy.  366,  [14  Fed.  347] ), 
this  view  was  upheld,  the  court  saying:  "Mining  corporatiops 
in  California  are,  in  these  particulars,  svi  generis.  They  are 
organized  and  carried  on  upon  principles,  in  these  respects 
wholly  different  from  banking,. railroad,  insurance,  and  like 
commercial  corporations  having  a  subscribed  capital  stock. 
There  is  no  agreement  express  or  implied,  to  pay  any  par- 
ticular amount  of  stock,  and  no  one  understands  that  there 
is.     Certainly  none  is  intended  by  the  parties." 

While  in  the  present  case  the  record  does  clearly  show  that 
the  Ord  Mountain  Gold  Company  was  solely  a  mining  com- 
pany, the  facts  as  revealed  in  the  pleadings,  proof,  and  find- 
ings do  not  indicate  that  its  capital  stock  was  not  subscribed 
or  that  there  was  no  agreement,  express  or  implied,  to  pay 
any  particular  amount  of  stock  or  that  none  was  intended  by 
the  parties.  The  organization,  so  far  as  appears  from  any- 
thing in  the  record,  differed  in  no  material  respect  from  that 
of  an  ordinary  business  corporation. 

But  aside  from  these  considerations,  an  examination  of  the 
California  cases  from  the  year  1882  to  the  present  reveals  the 
fact  that  while  the  South  Mountain  case  has  been  repeatedly 
cited  by  the  profession  as  an  authority,  this  court  has,  in  each 
instance,  refused  to  do  more  than  give  it  tentative  recognition, 
and  certainly  has  never  approved  the  doctrine  enunciated 
therein.  (See,  for  example,  Harmon  v.  Page,  62  Cal.  448; 
Vermont  Marble  Co.  v.  Declez,  135  Cal.  579,  [87  Am.  St.  Rep. 
143,  56  L.  R.  A.  728,  67  Pac.  1067] ;  Herron  v.  Shaw,  165  Cal. 
668,  [Ann.  Cas.  1915A,  1265,  133  Pac.  488].) 

We  are  aware  of  no  sound  principle  upon  which  the  deci- 
sion in  the  South  Mountain  case  can  be  upheld  at  the  present 
day.  The  reasons  forming  the  basis  for  the  general  rule 
stated  in  Herron  v.  Shaw  and  Harrison  v.  Armour,  supra, 
apply  as  well  to  mining  corporations  as  to  corporations  formed 
for  other  purposes.  Nor  do  we  see  any  reason  why  it  would 
work  any  peculiar  hardship  upon  a  mining  company,  as  dis- 
tinguished from  any  other  kind  of  corporation,  to  be  re- 
quired to  take  property  in  exchange  for  stock  at  what  the 
corporators  honestly  and  intelligently  believe  to  be  its  actual 
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value.  If  it  is  true  that  there  is  a  custom  to  fix  mining  shares 
at  a  purely  arbitrary  par  value  having  no  relation  to  the  value 
of  the  assets  taken  therefor,  that  fact  cannot  alter  the  rule 
of  law  requiring  that  there  be  such  a  relation.  The  precise 
question  was  raised  in  See  v.  Heppenheimer,  69  N.  J.  Eq.  86, 
[61  Atl.  843],  where  it  was  urged  upon  the  court  that  it  was 
a  matter  of  common  knowledge  that  stock  was  issued  by  New 
Jersey  corporations  for  property  taken  at  a  gross  overvalua- 
tion. Pitney,  V.  C,  admitted  that  the  practice  had  been  so 
frequently  indulged  in  that  it  had  brought  obloquy  upon  the 
state,  but  asserted  that  whenever  it  had  been  indulged  in  it 
had  involved  a  clear  infringement  of,  if  not  a  fraud  upon, 
the  letter  and  spirit  of  the  laws  of  the  state.  If,  therefore, 
it  is  customary  for  mining  corporations  in  this  state  to  issue 
stock  for  property  which  has  no  relation  to  the  par  value  of 
the  stock  so  issued,  we  can  likewise  only  express  our  regret 
and  point  out  that  it  has  in  every  case  involved  a  clear 
infringement  of  our  laws. 

[4]  It  follows  that  the  rule  enunciated  in  Herron  v.  Shaw 
and  Harrison  v.  Armour,  supra,  is  a  general  rule  applicable 
to  all  classes  of  corporations,  and  that  the  rule  stated  in  In  re 
South  Mountain  Consolidated  Min,  Co.,  supra,  no  longer  prop- 
erly expresses  the  law  in  force  in  this  state.  Consequently, 
unless  the  corporators  knew  or  believed  that  the  Ord  Moun- 
tain mining  claims  were  worth  one  million  dollars,  the  stock 
is  to  be  deemed  paid  only  to  the  extent  of  the  actual  value  of 
those  claims  at  the  time  of  the  transfer  to  the  corporation. 
We  are  also  of  the  opinion  upon  a  review  of  the  cases  that, 
however  morally  righteous  was  the  belief  of  the  corporators, 
if  it  was  reached  without  intelligent  examination  into  the  ele- 
ments of  value,  or  by  including  items  not  really  ** property," 
or  by  the  influence  of  self-interest,  the  issue  would  be  as  much 
a  violation  of  the  statutory  and  constitutional  provisions  as 
though  it  had  been  dictated  by  corrupt  motives.  (See  v. 
Heppenheimer,  supra;  Donald  v.  American  Smelting  Co,,  62 
N.  J.  Eq.  729,  [48  Atl.  771,  1116]  ;  Holcombe  v.  Trenton 
White  CUy  Co.,  80  N.  J.  Eq.  122,  [82  Atl.  618] ;  OiUett  v. 
Chicago  Co.,  230  111.  373,  [8S  N.  E.  891].)  It  may  be  re- 
marked  at  this  point  that  in  determining  whether  or  not  the 
corporators  did  in  fact  honestly  and  intelligently  believe  the 
Ord  Mountain  claims  to  be  worth  one  million  dollars  the  cir- 
cumstances attending  and  following  the   transfer  should  be 


Digitized  by  VjOOQ IC 


366  Hasson  v.  Koeberlb;  [180  Cal. 

taken  into  consideration.  Immediately  following  the  trans- 
fer, shares  of  the  par  value  of  one  dollar  each  and  of  the 
total  par  value  of  five  hundred  thousand  dollars  were  re- 
turned to  the  corporation.  A  diort  time  thereafter  several 
thousand  of  these  shares  were  sold  to  the  respondents  at  five 
cents  a  share.  These  ciroumstances  cast  grave  suspicion,  to 
say  the  least,  upon  the  existence  of  any  honest  and  intelligent 
belief  that  the  Ord  Mountain  claims  were  worth  one  million 
dollars. 

[6]  It  follows  from  the  foregoing  discussion  that  evidence 
should  have  been  received  at  the  trial  bearing  on  the  belief 
of  the  corporators  as  to  the  value  of  the  property,  to  the  end 
that  it  might  have  been  determined  what  that  belief  was, 
and  whether  it  was  in  fact  honest  and  intelligent.  The  court, 
however,  acting  on  the  theory  that  the  opinion  of  the  cor- 
porators was  wholly  immaterial,  confined  the  issue  to  the 
actual  value  of  the  property  at  the  time  of  the  transfer  to  the 
corporation.  The  finding  of  the  court  on  this  point  is  as  fol- 
lows: **That  at  said  time  said  mining  claims  had  a  value  sub- 
sequently determined  of  yielding  dividends  on  an  investment 
of  one  million  dollars;  that  said  one  million  shares  fully  paid 
were  not  disproportionate  in  value  to  the  said  mining  claims, 
and  that  the  consideration  for  the  issuance  of  said  stock,  fully 
paid  up,  was  reasonable,  just  and  adequate.'' 

The  finding  in  efifect  rests  upon  the  conclusion  that  the 
property  was  worth  one  million  dollars,  because  it  would  pay 
dividends  on  one  million  dollars.  It  is  not,  however,  found 
that  the  dividends  referred  to  would  be  a  reasonable  or  ade- 
quate return  on  an  investment  of  one  million  dollars.  More- 
over, it  is  evident  that  future  earning  capacity  rather  than 
present  cash  value  was  adopted  as  a  standard.  We  do  not 
mean  to  say  that  prospective  earning  capacity,  properly 
subordinated  to  other  modes  of  ascertaining  value,  may  not 
be  considered  in  determining  present  cash  value.  We  are 
compelled  to  conclude,  however,  that  the  court  adopted  a 
prospective  earning  power  as  the  standard  of  value,  and  did 
not  consider  it  as  merely  some  evidence  of  present  cash  value 
which  upon  a  review  of  the  cases  we  take  to  be  the  standard 
approved  by  them.  It  was  the  duty  of  the  court  to  deter- 
mine this  value  by  ascertaining  as  nearly  as  possible  what  a 
reasonably  prudent  investor  who  contemplated  spending  his 
own  money  would  have  been  willing  to  pay  for  the  Ord  Moun- 
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tain  claims  under  the  circumstances  under  which  the  cor- 
porators acted  on  the  date  of  the  transfer. 

That  the  ^finding  in  question  was  not  based  upon  the  ap- 
plication of  such  a  standard  may  be  demonstrated  by  a  review 
of  the  evidence.  Dr.  Koebig,  the  plaintiff's  mining  expert, 
was  asked  on  the  cross-examination:  **It  might  be  reasonable 
to  expect,  Dr.  Koebig,  that  that  profit  would  run  into  millions, 
just  as  much  as  into  thousands?"  The  doctor  answered: 
**Well,  I  am  not  so  used  to  figure  by  the  millions,  but  cer- 
tainly this  property,  in  my  judgment,  was  a  property  that 
could  pay  dividends  on  a  very  l^rge  sum  of  money — ^if  you 
please,  a  million — and  good  dividends  on  such,  if  the  indica- 
tions are  borne  out  by  the  future  development,  and  my  opin- 
ion was  there  will  be."  This  opinion  was  based  upon  an  ex- 
amination made  after  one  hundred  and  fifty  thousand  dollars 
had  been  spent  in  developing  the  mine.  On  the  other  hand, 
the  same  witness  at  another  time  in  the  trial  stated  that  he 
could  best  give  an  idea  of  his  opinion  of  the  value  of  the  mine 
by  recounting  a  conversation  which  he  had  had  with  Mr. 
Hasson.  It  appeared  that  at  a  time  after  the  expenditure  of 
the  one  hundred  and  fifty  thousand  dollars  before  referred  to, 
Hasson  asked  Koebig  whether  it  would  be  wise  to  accept  two 
hundred  and  fifty  thousand  dollars  for  the  property.  Koebig 
answered  that  that  would  be  getting  a  *'very  good  value"  for 
.  the  property.  Samuel  J.  Paul,  another  mining  expert  called 
for  the  plaintiff,  testified  that  at  the  time  of  the  transfer  of 
the  property  to  the  corporation  he  would  have  considered  it 
worth  between  twenty-five  thousand  dollars  and  thirty-five 
thousand  dollars.  This  was  the  only  testimony  as  to  the  value 
of  the  claims. 

[6]  It  is  clear  from  this  analysis  of  the  evidence  that  the 
finding  of  the  court  is  based  upon  prospective  earning  power 
as  determined  at  a  time  subsequent  to  the  transfer.  The  judg- 
ment cannot,  therefore,  be  sustained  on  the  theory  that  the 
evidence  shows  that  the  actual  cash  value  of  the  property 
in  the  sense  in  which  we  have  defined  that  term  was  one  mil- 
lion dollars  at  the  date  of  the  transfer  in  question. 

The  judgment  appealed  from  is  reversed  and  the  ca;E» 
remanded  for  a  new  trial. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  5W2.    Depertment  Two.— May  14,  1919.] 

In  the  Matter  of  the   Estate  of   GERTRUDE    0.  PUSET, 

Deceased. 

[1]  Foreign  Judgment— Recital  of  Jueisdictional  Pacts — ^Impeach- 
ment.— A  recital  in  a  foreign  judgment  of  facts  suflScient  to  give 
the  court  jurisdiction  can  be  impeached  by  a  bare  preponderance 
of  evidence  of  a  nature  of  necessity  inconsistent  with  the  recital. 

[2]  Id. — Estates  of  Deceased  Persons — Will  Contest — Collateral 
Attack  upon  I\)reign  Judgment  in  Divorce  Action  —  Appidavit 
FOR  Constructive  Service  op  Summons  —  Impeachment  op  Re- 
cital—^Finding  Supported  by  Evidence. — In  this  contest  to  the 
probate  of  a  will  involving  a  collateral  attack  on  a  foreign  judg- 
ment of  divwce  for  want  of  jurisdiction  because  of  the  absence 
of  a  sufficient  affidavit  for  the  publication  of  the  summons,  it  is 
held,  notwithstanding  the  recital  in  such  judgment  that  service  of 
summons  by  publication  had  been  ordered  ''upon  due  and  proper 
affidavits,"  the  evidence  supports  ^e  finding  that  but  one  affidavit 
was  filed,  which  was  insufficient. 

[8]  Id. — Matters  Occurring  Apter  Alleged  Divorce — Testimony  op 
Former  Spouse. — In  a  contest  to  the  probate  of  a  will  between  two 
persons,  both  of  whom  claim  to  be  the  surviving^  husband  of  the 
testatrix,  the  contestant  who  seeks  to  establish  the  validity  of  a  de- 
V  cree  of  divorce  between  the  proponent  and  the  deceased,  cannot 
object  to  the  introduction  of  testimony  of  the  testatrix  as  to  mat- . 
ters  occurring  after  the  alleged  divorce  on  the  ground  that  such 
testimony  was  privileged  under  section  1881  of  the  Code  of  Civil 
Ppocednre. 

[4]  Id. — Communications  Between  Husband  and  Wipe  —  Act  of 
Communicating  —  Testimony  Permissible  —  Statute. — The  provi- 
sion of  section  1881  of  the  Code  of  Civil  Procedure  that  neither 
husband  nor  wife  can,  even  after  the  termination  of  the  marriage, 
be  examined,  without  the  consent  of  the  other,  as  to  any  com- 
munication made  by  one  to  the  other  during  the  marriage,  does  not 
prohibit  testimony,  the  purpose  of  which  is  to  show  the  act  of 
communicating  and  not  the  disclosures  involved  in  the  com- 
munications. 

[6]  Id. — Void  Judgment  —  Want  op  Jurisdiction  —  Laches — Statute 
OP  Limitations. — The  doctrine  of  laches  and  the  bar  of  the  statute 
of  limitations  have  no  application  to  a  collateral  attack  upon  a 
foreign  judgment  based  on  want  of  jurisdiction. 

[6]  Id. — Attack  upon  Void  Judgment  —  Rule. — A  judgment  abso- 
lutely void  may  be  attacked  anywhere,  directly  or  collaterally,  when- 
tver  its  presents  itaelfi  either  by  parties  or  by  strangers. 
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[7]  li). — Will  Contest— Oollateeal  Attack  upon  Fobeign  Judgment 
— ^Bioht  of  Proponent.— Where  the  probate  of  the  will  of  a  tes- 
tatrix was  contested  bj  one  claiming  to  be  her  surviving  husband 
on  the  ground  that  the  instnunent  was  executed  prior  to  their  mar- 
riage and  was  thereby  revoked,  and  the  contest  was  opposed  by  one 
also  claiming  to  be  the  surviving  husband  of  the  testatrix  on  the 
ground  that  she  had  never  been  legally  divorced  from  him,  the  pro- 
ponent was  entitled  to  attack  the  foreign  judgment  in  the  action 
for  divorce  on  the  ground  that  it  was  void  for  want  of  jurisdic- 
tion because  of  the  absence  of  a  auiBcient  affidavit  for  publica- 
tion of  the  sommons. 

APPEAL  from  an  order  of  the  Superior  Court  of  Orange 
County  admitting  will  to  probate.  Z.  B.  West,  Judge. 
AflSrmed.  • 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  D.  Latourette,  B.  T.  Williams  and  A.  W.  Rutan  for 
Appellants. 

Steele  Finley,  E.  J.  Flemming,  B.  F.  Woodard,  Michael  F. 
Shannon  and  E.  L.  Kolb  for  Respondent. 

LENNON,  J. — For  the  third  time  this  case  is  here  on  ap- 
peal. The  question  heretofore  presented  and  now  again 
presented  for  review  involves  the  correctness  of  an  order  of 
the  lower  court  admitting  the  will  of  Gertrude  C.  Pusey  to 
probate  upon  the  petition  of  the  respondent,  S.  H.  Finley. 
The  appellants  are  Henry  F.  Pusey,  who  contested  the  pro- 
bate of  the  will,  and  C.  S.  Crookshank,  who,  as  nominee  of 
the  said  Henry  F.  Pusey,  petitioned  for  letters  of  adminis- 
tration upon  the  estate  of  the  deceased.  These  appellants 
now,  as  heretofore,  contend  that  the  wiU  in  question  was  re- 
voked by  the  marriage  of  the  testatrix  to  Henry  F.  Pusey. 
The  respondents,  on  the  other  hand,  contend  that  the  testatrix 
never  in  fact  became  the  wife  of  Pusey,  because  he  had  never 
been  validly  divorced  from  his  former  wife.  In  1893,  a 
decree  of  divorce  in  favor  of  Henry  F.  Pusey  was  entered 
by  an  Oregon  court  of  competent  jurisdiction,  which  recited 
that  jurisdiction  of  the  defendant  had  been  obtained  by  pub- 
lication of  summons.  The  respondents  assert,  however,  that 
the  decree  of  divorce  was  void  for  want  of  jurisdiction  over 
the  defendant,  because  there  was  no  sufficient  affidavit  for 
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the  publication  of  summons.  The  said  decree  was  admitted 
in  evidence.  It  contains,  among  other  things,  a  recital  that 
service  of  summons  by  publication  had  beeii  ordered  ''upon 
due  and  proper  aflSdavits.  ..."  However,  only  one  aflS- 
davit  to  support  the  order  for  publication  of  summons  ap- 
peared in  the  record  of  the  divorce  action.  This  affidavit  was 
decreed  by  the  trial  court  to  be  insufficient  as  a  basis  for  the 
order  of  publication  of  summons,  because  it  contained  no 
averment  or  attempted  averment  that  due  diligence  had  been 
employed  to  ascertain  the  residence  of  the  defendant  in  the 
divorce  action  or  tl^t  such  residence  could  not  have  been 
ascertained  by  the  exercise  of  due  diligence. 

Upon  the  first  trial  in  the  probate  proceeding,  it  was  not 
affirmatively  shown  that  the  defendant  in  the  divorce  action 
was  alive  at  the  time  of  Pusey 's  marriage  to  the  testatrix. 
Upon  an  appeal  to  this  court,  it  was  then  held  that  a  pre- 
sumption should  be  raised  in  favor  of  the  validity  of  the 
marriage,  whereby  it  should  be  assumed  that  the  defendant 
in  the  divorce  action  was  dead  at  the  time  of  the  i?iarriage. 
The  order  of  the  lower  court  admitting  the  will  to  probate 
was  reversed  for  the  error  of  the  court  in  failing  to  consider 
this  presumption.  {Estate  of  Pusey,  173  Cal.  141,  [159  Pac. 
433].) 

A  second  trial  in  the  probate  proceeding  was  thereupon 
had,  wherein  it  was  shown  and  found  that  the  defendant  in 
the  divorce  action  was  alive  at  the  time  of  Pusey 's  marriage 
to  the  testatrix.  Upon  the  appeal  in  that  case,  this  court 
emphasized  the  fact  that  the  decree  of  divorce  recited  that 
service  of  summons  by  publication  had  been  ordered  ''upon 
due  and  proper  affidavits.  ..."  It  was  held  that  this  re- 
cital imported  that  more  than  one  affidavit  was  filed  to  obtain 
the  order  wherefore,  the  attack  on  the  judgment  being  col- 
lateral, it  would  be  presumed  in  its  favor  that  there  was  at 
least  one  other  affidavit  in  addition  to  the  defective  affidavit 
appearing  in  the  record;  that  such  second  affidavit  was  suffi- 
cient and  that  it  was  lost  after  being  duly  filed.  For  the 
error  of  the  lower  court  in  failing:  to  consider  this  presump- 
tion the  order  admitting  the  will  to  probate  was  again 
reversed.     {Estate  of  Pusey ,  177  Cal.  367,  [170  Pac.  846].) 

A  third  trial  was  had.  Inasmuch  as  any  possible  objection 
to  the  allowance  of  such  a  new  trial  is  fully  and  finally  an- 
swered in  the  opinion  rendered  in  the  second  appeal  in  this 
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case  (177  Cal.  367,  [170  Pac.  846]),  we  need  not  again  con- 
sider the  point  here.  (J^onflicting  evidence  was  introduced 
bearing  on  the  Issue  of  the  filing  of  a  second  affidavit  to  sup- 
port the  order  for  publication  of  summons.  The  court  found 
that  no  such  affidavit  was  in  fact  filed  and  again  made  an 
order  admitting  the  will  to  probate. 

The    appellants  attack  the    order    upon  various  grounds: 

(1)  That  the  evidence  is  insufficient  to  support  the  finding; 

(2)  that  some  of  the   evidence   was   improperly   received; 

(3)  that  any  attack  on  the  judgment  is  barred  by  the  statute 
of  limitations  or  by  the  equitable  doctrine  of  laches;  and 
finally  (4)  that  it  is  not  competent  for  a  stranger  to  the 
record,  who  had  no  interest  in  the  outcome  of  a  judgment  at 
the  time  it  was  made,  to  attack  it  collaterally,  even  on  the 
ground  that  it  is  void  for  want  of  jurisdiction. 

[1]  In  support  of  the  first  contention,  appellants  lay  great 
emphasis  upon  a  statement  in  a  former  decision  of  this  case 
that  a  recital  in  a  foreign  judgment  of  facts  sufficient  to  give 
the  court  jurisdiction  could  be  impeached  only  by  proof  of 
necessity  inconsistent  with  the  recital.  But  the  words,  **of 
necessity,"  refer  to  the  nature  and  not  to  the  weight  of  such 
independent  proof.  If  there  was  a  bare  preponderance  of 
evidence  of  a  nature  of  necessity  inconsistent  with  the  recital, 
that  would  be  sufficient  to  impeach  it. 

It  was  proved  that  the  register  of  actions  recorded  the  filing 
of  but  one  affidavit  in  the  divorce  action  in  question.  Of 
course  a  second  affidavit  might  have  been  filed  and  never 
recorded.  But  an  examination  of  the  files  for  a  period  of 
six  months  before  and  six  months  after  the  filing  of  the  com- 
plaint in  the  divorce  action  was  proved  to  have  resulted  in 
failure  to  discover  a  second  affidavit.  This  evidence  was  of  a 
nature  necessarily  inconsistent  with  the  recital  that  proper 
affidavits  were  filed,  but  it  might  be  urged  that  a  second  affi- 
davit, though  filed,  might  have  been  not  only  not  recorded 
but  also  lost.  To  prove  that  such  was  the  case  appellants 
placed  Senator  Brownell  on  the  stand.  He  had  been  Pusey's 
attorney  in  the  divorce  action  in  question.  The  material  por- 
tion of  his  testimony  relied  on  by  the  appellants  reads  as  fol- 
lows: **My  recollection  is  absolutely  that  my  affidavit  was 
defective  on  the  ground  that  I  did  not  show  sufficient  dili- 
gence. Now  that  is  my  idea.  Now,  although  I  don't  say 
that  positively,  but  it  must  have  been  that  because  I  can  see 
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right  in  that  aflBdavit  that  I  left  it  out.  I  can't  remember 
the  details,  but  I  know  the  judge  told  me  my  affidavit  was 
wrong  and  I  came  back  here  and  saw  Pusey  and  made  an 
additional  affidavit,  and  I  am  satisfied  it  was  to  ahow  that  ho 
exercised  the  proper  diligence  in  trying  to  ascertain  what  her 
residence  was.  Now,  that  is  my  recollection.  I  cannot  in  all 
these  years  go  into  detail,  because  I  don't  know."  It  is 
significant  to  observe  that  Brownell  here  expressed  his  idea 
of  the  preparation  and  not  of  the  filing  of  the  alleged  second 
affidavit.  Moreover,  it  was  the  province  of  the  trial  judge 
to  pass  upon  the  credibility  of  the  witness.  Numerous 
depositions  were  offered  to  the  effect  that  the  reputation  of 
the  witness  for  ^  truth,  honesty,  and  integrity  was  not  good. 
While  these  were  met  by  other  depositions,  the  trial  court 
might  properly,  we  think,  have  wholly  disbelieved  the  tes- 
timony quoted,  and  such  a  conclusion  would  be  further  sup- 
ported by  the  consideration  that  the  statement  was  quite 
possibly  influenced  by  a  desire  to  make  it  appear  that  there 
had  been  no  negligence  in  haiidling  the  divorce  action.  In 
addition  to  these  considerations,  Brownell 'e  testimony  itself 
not  only  tends  to  impeach  the  statement  quoted,  but  contains 
admissions  which  positively  support  the  contention  of  the 
respondents.  Being  presented  with  an  affidavit  in  another 
divorce  action  brought  by  him  at  about  the  same  time  as  the 
one  in  question  which  was  defective  in  the  same  particular 
as  the  affidavit  filed  in  the  Pusey  case,  he  stated:  **0h,  I 
made  a  great  many  affidavits  that  way.  I  haven't  any  doubt 
but  what  I  did.  I  was  practicing  politics  in  those  days  morcf 
than  anything  else  and  was  very  careless  in  my  business." 
This  statement  could  have  been  properly  considered  by  the 
court  as  evidence  that  a  second  affidavit  was  not  prepared, 
or  that,  if  it  was  prepared,  it  was  not  filed. 

Finally,  we  have  the  testimony  of  the.  defendant  in  the  di- 
vorce action  which  the  appellants  evidently  regard  as  very 
damaging  to  their  case.  And  so  in  fact  it  is.  Describing  an 
interview  with  Pusey  subsequent  to  the  divorce,  she  states: 
**He  had  very  little  to  say.  I  was  trying  to  tell  him  all  the 
time  that  he  did  know  where  I  was  all  the  time.  I  couldn't 
hardly  realize  what  this  was  all  about.  I  remember  so  well 
I  kept  saying  to  Pusey,  *Tou  did  know  I  was  there,  Henry. 
You  used  to  write  to  me  all  the  time.'  He  didn't  answer  me 
for  a  while,  and  finally  he  said,  'Yes,  I  did  know  where  you 


Digitized  by  VjOOQ IC 


May,  1919.]  Estate  op  Pusey.  373 

were.'  *'  If  the  court  believed  this  testimony,  as  it  might 
property  have  done,  it  would  follow  that  Pnsey  could  only 
have  executed  a  proper  affidavit  by  committing  perjury.  We 
are  not  ready  to  hold  that  the  court  was  bound  to  presume 
that  he  made  a  second  affidavit  if  it  had  further  to  presume 
and  say  that  in  so  doing  he  made  a  perjured  affidavit. 

[2]  We  are  satisfied  that  the  evidence,  considered  as  a 
whole,  is  sufficient  to  support  the  finding  that  no  second  affi- 
davit was  in  fact  filed. 

[3]  But  it  is  contended  on  behalf  of  the  appellants  that 
the  testimony  of  Julia  Proctor,  the  defendant  in  the  divorce 
action,  was  improperly  received.  The  effect  of  the  decision 
of  the  court  was  to  hold  that  Julia  Proctor  was  at  all  times 
the  wife  of  the  appellant,  Henry  F.  Pusey.  The  appellants, 
however,  were  contending  throughout  the  case  that  the  decree 
of  divorce  was  valid  and  that  from  and  after  that  decree 
Julia  Proctor  ceased  to  be  the  wife  of  the  appellant  Pusey. 
Under  these  circumstances,  the  appellants  offered  the  objec- 
tion that  her  testimony  was  incompetent,  irrelevant,  and  im- 
material. Under  some  circumstances  this  general  objection 
might  be  considered  sufficient  to  raise  the  point  that  the  tes- 
timony sought  to  be  adduced  was  privileged  under  that  por- 
tion of  section  1881  of  the  Code  of  Civil  Procedure,  which 
reads:  ''A  husband  cannot  be  examined  for  or  against  his 
wife  without  her  consent ;  nor  a  wife  for  or  against  her  hus- 
band, without  his  consent."  {Humphrey  v.  Pope,  1  Cal. 
App.  374,  [82  Pac.  223].)  In  this  case,  however,  there  had 
been  a  decree  of  divorce  the  validity  of  which  was  the  matter 
in  dispute.  After  that  decree,  both  parties  to  the  marriage 
had  attempted  to  contract  marriage  and  had  entered  into  the 
marriage  relation  with  other  parties.  The  appellants,  who 
were  seeking  to  establish  the  Validity  of  the  decree  of  divorce, 
cannot,  then,  well  be  allowed  to  claim  that  by  their  general 
objection  they  were  seeking  the  benefit  of  a  relation  which 
they  claimed  did  not  in  fact  exist.  To  properly  apprise  the 
court  of  its  nature  the  objection  should,  to  say  the  least,  have 
been  made  in  definite  and  unequiyocal  language. 

[4]  It  is  true  that  Julia  Proctor  testified  to  communica- 
tions between  herself  and  her  husband  before  as  well  as  after 
the  decree  of  divorce  and  that  it  is  further  provided  in  sec- 
tion 1881  of  the  Code  of  Civil  Procedure  that  neither  hus- 
band nor  wife  can,  even  after  the  termination  of  the  marriage, 
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be  examined,  without  the  consent  of  the  other,  as  to  any  com- 
munication made  by  one  to  the  other  during  the  marriage. 
It  is  to  be  noted,  however,  that  the  point  sought  to  be  shown 
by  the  communications  here  in  question  was  the  act  of  com- 
municating and  not  the  nature  or  character  of  the  com- 
munications themselv^,  the  purpose  of  the  inquiry  being  to 
show  that  the  appellant  Pusey  knew  the  whereabouts  of  his 
wife.  These  circumstances  present  a  proper  case  for  the 
application  of  the  rule  stated  in  4  Wigmore  on  Evidence, 
section  2337:  ''The  privilege  has  for  its  object  the  security 
from  apprehension  of  disclosure,  a  security  in  consequence 
of  which  confidences  will  be  freely  given  and  not  withheld. 
The  protection  therefore  extends  only  to  communications, 
i.  e.,  utterances,  not  acts — ^the  reasoning  being  analogous  to 
that  which  establishes  a  similar  limitation  for  communica- 
tions between  attorney  and  client  ..."  We  think,  there- 
fore, that  the  purpose  of  the  inquiry  being  to  show  the  act  of 
communicating  and  not  the  disclosures  involved  in  the  com- 
munications, the  testimony  does  not  come  within  the  inhibi- 
tion of  the  statute. 

[6]  Considering  the  contention  that  the  attack  upon  the 
judgment  is  barred  by  laches  or  by  the  statute  of  limitations, 
we  find  that  the  appellants  have  cited  no  statute  the  effect  of 
which  would  be  to  bar  the  attack  upon  the  judgment  in  ques- 
tion. They  do  indeed  cite  EsttuHUo  v.  Security  Loan  etc.  Co,, 
149  Cal.  556,  [87  Pac.  19],  but  the  language  in  that  case  is 
applicable  only  to  actions  in  equity  for  relief  on  the  ground 
of  fraud.  Since  the  judgment  here  in  question  is  attacked 
not  upon  the  ground  that  it  is  voidable  for  fraud  but  upon 
the  ground  that  it  is  void  for  lack  of  jurisdiction,  that  case 
has  no  bearing  upon  the  issue.  Appellants  cite  numerous 
cases  bearing  on  the  doctrine  of  laches,  but  they  have  failed 
to  show  how  that  doctrine  can  apply  to  this  case.  Nor  can 
it,  we  think,  be  asserted  that  the  respondents  have  in  any  way 
slept  upon  their  rights. 

[6]  Were  it  not  for  the  elaborate  array  of  cases  presented 
by  the  appellants,  we  should  consider  that  any  discussion  of 
their  fourth  point  was  concluded  by  the  statements  in  Forbes 
V.  Hyde,  31  Cal.  342,  348:  '*A  judgment  absolutely  void  may 
be  attacked  anywhere,  directly  or  collaterally  whenever  it 
presents  itself,  either  by  parties  or  strangers.  It  is  simply 
a  nullity,  and  can  be  neither  a  basis  nor  evidence  of   any 
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right  whatever."  (See,  also.  Pioneer  Land  Co.  v.  Maddux^ 
109  Cal.  638,  [50  Am.  St.  Rep.  67,  42  Pac.  295],  and  Adams 
V.  Adams,  154  Mass.  290,  [13  L.  R.  A.  275,  28  N.  E.  260J.) 

[7]  An  examination  of  appellants*  cases,  however,  re- 
veals the  fact  that,  practically  without  exception,  it  was 
assumed  or  clearly  shown  that  the  defendant  in  the  action 
wherein  the  judgment  which  was  being  attacked  had  been 
rendered  had  been  regularly  brought  within  the  jurisdiction 
of  the  court.  It  is  indeed  stated  in  23  Cyc.  1068,  that  stran- 
gers to  the  record  can  attack  a  judgment  only  when  rights 
accruing  to  them  prior  to  its  rendition  are  affected.  We 
have  examined  all  the  cases  cited  to  support  this  statement. 
In  each  case  property  rights  had  been  the  subject  of  adjudi- 
cation and  the  rights  of  the  party  attacking  the  judgment 
had  arisen  with  respect  to  the  property  in  question  after  the 
judgment  had  been  rendered.  The  judgment  was  in  no  ease 
alleged  to  be  void.  Obviously,  no  rule  based  on  these  cases 
has  any  application  to  the  case  at  bar.  McLeod  v.  McLeod, 
144  Ga.  359,  [87  S.  E.  286],  appears  at  first  glance  to  sup- 
port the  appellants,  but  we  note  that  the  court  decided  not 
that  a  stranger  could  not  attack  a  void  judgment,  but  that 
the  judgment  in  question  was  not  void.  It  remains  only  to 
consider  the  case  of  Harpold  v.  Doyle,  16  Idaho,  671,  [102 
Pac.  159].  We  do  find  language  in  support  of  the  appellants' 
contention  in  the  opinion  of  Sullivan,  J.  It  appears,  how- 
ever, to  be  dictum.  It  was  dissented  from  by  Stewart,  J.,  and 
upon  a  rehearing  of  the  case  it  was  so  qualified  as  to  remove 
any  support  it  may  formerly  have  afforded  to  the  argument 
of  appellants.  Under  the  circumstances  of  this  case,  the 
respondents  are  entitled  to  attack  the  judgment  in  the  divorce 
action  on  the  ground  that  it  is  void  for  lack  of  jurisdiction. 
They  have,  we  think,  been  successful  in  this  attack. 

The  order  appealed  from  is  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred 
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[L.  A.  No.  4949.    Departmen*  Two.— May  14,  1919.] 

'A.  J.  HABTFIELD,  Appellant,  v.  CHARLES  W.  HOWARD 
et  al.,  Respondents. 

[1]  AonoN  FOB  FoRBCLosuRB—Pi^EADiNOr— Denial  of  Amjwation  of 
Adveesb  Claim — Issue  not  Raised. — In  an  action  for  the  fore- 
doBore  of  a  mechanic's  lien,  the  averment  that  the  defendants 
elaimed  some  interest  or  estate  in.  the  property  but  that  said  claims 
were  subject  and  subservient  Vo  plaintiff's  claim,  was  not  material 
to  plaintiff's  cause  of  action  and  the  denial  of  such  an  averment 
raised  no  issue. 

[2]  Id. — Claim  of  Adverse  and  Superior  Right — Practics. — Where 
in  an  action  for  the  foreclosure  of  a  mechanic's  lien  the  complaint 
alleged  that  the  defendants  claimed  some  interest  or  estate  in  the 
property  but  that  said  claims  were  subject  and  subservient  to  plain- 
tiff's claim,  and  the  answer  admitted  that  the  defendants  had  and 
claimed  to  have  some  interest  in  the  property  and  alleged  that 
such  interest  was  prior  and  superior  to  that  of  plaintiff,  the  proper 
course  of  the  trial  court  was  to  dismiss  the  defendants  from  the 
suit,  or  specify  in  the  decree  that  the  decree  was  made  without 
prejudice  to  the  adverse  rights  of  the  defendants. 

[8]  Id. — Evidence— Burden  of  Proof— Erroneous  Judgment. — In  an 
action  for  the  foreclosure  of  a  mechanic's  lien,  where  the  complaint 
alleged  that  the  defendants  claimed  some  interest  or  estate  in  the 
property  but  that  said  claims  were  subject  to  and  subservient  to 
plaintiff's  claim  and  the  answer  of  certain  defendants  alleged  their 
claim  was  prior  and  superior  to  that  of  plaintiff,  the  burden  of  proof 
was  upon  defendants  to  establish  their  prior  claim,  and  where  they 
introduced  no  evidence  upon  the  subject  of  their  interest  or  title,  the 
portion  of  the  judgment  adjudicating  plaintiff's  lien  to  be  sub- 
sequent to  the  interest  of  such  defendants  was  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Chas.  Wellborn,  Judge.  Modified  and 
afSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

S.  C.  Schaefer  and  A.  R.  Holston  for  Appellant 

Milton  K.  Young  and  Byron  Coleman   for  Respondents 

WILBUR,  J. — Judgment  was  rendered  in  favor  of  the 
plaintiff  foreclosing  his  mechanic's  lien.    He  appeals   from 
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that  portion  of  the  decree  adjudicating  his  lien  to  be  subse- 
quent to  the  interest  of  the  defendant  Title  Guarantee  & 
Trust  Company.  The  complaint  contained  the  allegation: 
"That  all  of  the  defendants  claim  to  have  some  interest  or 
estate  in  said  property  and  parcel  of  land,  but  this  plaintiff 
is  informed  and  believes,  and  therefore  alleges  on  informa- 
tion and  belief,  that  said  claims  are  subject  to  and  subser- 
vient to  plaintiflf's  claim."  The  defendants,  Title  Guarantee 
&  Trust  Company  and  Fidelity  Savings  &  Loan  Asso- 
ciation, joined  in  an  answer  containing  the  following  alle- 
gation; **Said  defendants,  Title  Guarantee  &  Trust  Company, 
and  Kdelity  Savings  &  Loan  Association,  admit  that  they 
have  and  claim  to  have  some  interest  in  the  real  property 
described  in  plaintiff's  complaint,  and  allege  that  the  interest 
of  said  defendants  therein  is  prior  and  superior  to  that  of 
said  plaintiff."  Findings  were  waived.  No  evidence  was 
introduced  upon  the  subject  of  the  interest  or  title  of  the  Title 
Guarantee  &  Trust  Company  in  the  premises.  Appellant 
claims  that,  as  the  burden  of  proof  was  upon  this  defendant 
to  establish  its  prior  claim,  the  portion  of  the  judgment 
appealed  from  is  erroneous.  This  conclusion  is  sustained  by 
the  opinion  in  Harmon  v.  Ashmead,  68  Cal.  321,  [9  Pac.  183], 
wherein,  under  similar  circumstances,  it  was  said:  '* Conced- 
ing that  the  denial  of  the  defendant  raised  an  issue,  we  think 
it  was  one  of  which  they  had  the  aflSrmative,  and  as  they 
introduced  no  evidence  to  support  it,  the  court  was  justified 
in  finding  that  their  lien  was  subordinate  and  subject  to  the 
plaintiff's."  It  was  in  that  case  conceded,  for  the  purposes 
of  the  case,  that  the  denial  of  the  allegation  that  the  claims 
of  the  defendants  were  subordinate  to  the  plaintiff's  lien 
raised  a  material  issue.  [1]  That  matter  has  since  frequently 
been  considered  by  this  court  and  it  has  been  held  that  the 
denial  of  such  a  general  allegation  does  not  raise  an  issue. 
Beronio  v.  Ventura  County  Lumber  Co.,  129  Cal.  232,  [79 
Am.  St.  Rep.  118,  61  Pac.  958],  was  a  suit  to  quiet  title  in 
which  the  defendant  claimed  that  as  the  plaintiffs  had  been 
made  parties  defendant  in  a  previous  foreclosure  suit,  and 
the  court  had  decreed  in  that  action  that  their  rights  and 
interests  in  the  mortgaged  premises  were  subsequent  to  the 
mortgage,  they  were  thereby  estopped  from  asserting  any 
daim  therein  adverse  to  the  title  derived  by  defendants  by 
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the  foreclosure  sale.  The  court  there  said  with  reference  to 
such  a  general  averment  in  the  complaint:  **Siich  averment 
is  not  material  to  the  plaintiff's  cause  of  action,  nor  is  it  an 
issuable  fact,  and  whether  the  court  rendered  judgment  upon 
the  default  of  the  defendant,  or  upon  an  issue  created  by  his 
denial  of  this  averment,  without  setting  forth  the  character 
of  his  interest,  any  prior  interest  held  by  him  is  not  affected 
by  such  judgment."  (Citing  Lewis  v.  Smith,  9  N.  Y.  502, 
[61  Am.  Dec.  706]  ;  Frost  v.  Koon,  30  N.  Y.  428 ;  SnUth  v. 
Roberts,  91  N.  Y.  470;  Payne  v.  Grant,  23  Hun,  134;  Elder 
V.  Sjnnks,  53  Cal.  293 ;  SiclUer  v.  Look,  93  Cal.  600,  [29  Pac. 
220].)  In  applying  that  principle  to  the  case,  it  was  further 
said:  **It  does  not  appear  in  the  foreclosure  suit  that  there 
wa^  any  adjudication  upon  the  title  of  the  plaintiff  which  is 
set  forth  in  the  complaint  herein,  or  that  their  claim  that  their 
interest  in  the  mortgaged  premises  is  superior  to  that  de- 
rived under  the  mortgage  was  submitted  to  that  court  for 
determination,  or  determined  by  it.  The  allegation  in  the 
complaint  therein  that  they  claimed  an  interest  in  the  mort- 
gaged premises,  and  that  this  claim  was  subsequent  and 
subordinate  to  said  mortgage,  did  not  present  this  issue  for 
determination.  The  averment  that  their  claim  was  subordi- 
nate to  the  mortgf^e  was  but  a  legal  conclusion,  and  the 
allegation  of  fact  upon  which  that  conclusion  depended — 
that  the  claim  was  subsequent  to  the  mortgage — negatived 
any  claim  that  it  was  prior  thereto.  The  answer  of  these 
defendants  was  but  a  denial  of  these  allegations,  and  their 
admission  that  they  had  an  interest  in  said  premises  as 
purchasers  was  not  only  consistent  with  the  allegation  of  the 
complaint  and  the  object  of  the  foreclosure  suit,  but  failed 
to  present  any  issue  upon  a  claim  of  title  superior  to  that 
covered  by  the  mortgage  or  upon  the  validity  of  such  title. 
No  facts  were  alleged,  either  in  the  complaint  or  in  their 
answer,  by  which  an  issue  upon  their  title  or  claim  was  pre- 
sented to  the  court  or  made  the  subject  for  its  determination, 
.  .  .  and  its  finding  and  decree  thereon  that  their  claim  and 
interest  were  subsequent  and  subordinate  to  said  mortgage,  is 
of  no  higher  force  than  if  made  upon  their  default."  Later, 
in  an  appeal  from  a  decree  of  foreclosure,  in  the  case  of 
Wardlow  v.  Middleton,  156  Cal.  585,  [105  Pac.  738],  the  court 
Jiad  under  consideration  the  findings  and  judgment  wherein 
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it  was  declared  that  the  interest  of  the  two  Tuckers,  defend- 
ants and  appellants,  was  acquired  after  the  giving  of  the 
mortgage  to  the  plaintiff.  The  complaint  contained  the 
usual  allegation  in  regard  to  the  interest  of  the  Tuckers 
being  subsequent  to  the  mortgage  lien.  They  answered, 
denying  the  nonpayment  of  the  mortgage,  but  not  traversing 
the  allegation  that  their  interest  was  subsequent  to  the  mort- 
gage. The  court  disposed  of  the  appellants'  claims  on  appeal 
by  saying:  *'It  is  objected  that  [t]his  finding  and  recital  is 
not  sustained  by  any  evidence.  There  is  no  evidence  on  the 
subject.  None  was  necessary,  the  allegation  of  the  complaint 
thereon  being  admitted  by  the  pleadings.  The  finding  could 
neither  add  to  nor  detract  from  its  force.  The  effect  of  such 
an  admission,  where  the  party  by  cross-complaint  or  other- 
wise does  not  present  any  prior  claim,  is  that  the  foreclosure 
judgment  and  sale  will  bar  all  liens,  rights  and  interests  ac- 
quired from  the  mortgagor  after  the  execution  of  the  mort- 
gage, but  will  not  bar  rights  or  claims  prior  and  superior  to 
the  mortgage.  {McComb  v.  Spangler,  71  Cal.  424,  [12  Pac. 
347] ;  Ord  v.  Bartlett,  83  Cal.  431,  [23  Pac.  705] ;  SicUer  v. 
Look,  93  Cal.  608,  [29  Pac.  220].)  The  finding  and  recital, 
being  outside  the  issues^  are  surplusage,  and  are  not  only  not 
conclusive  upon  the  appellants  but  are  not  competent  evi- 
dence against  them  in  any  other  action.  (Collins  v.  Orwy, 
154  Cal.  135,  [97  Pac.  142]  ;  Bank  of  Visdlia  v.  Smith,  146 
Cal.  402,  [81  Pac.  542].) ''  [2]  Where  ifappears  from  the 
answer  of  the  defendants  that  they  claim  an  interest  prior  and 
adverse  to  the  plaintiff's  lien,  as  it  did  in  this  case,  the 
proper  course  for  the  trial  court  is  indicated  in  Beronio  v. 
Ventura  Cownty  Lumber  Co.,  supra,  as  follows:  '* Whenever 
it  is  made  to  appear  that  the  interest  of  a  defendant  is  ad- 
verse or  superior  to  that  covered  by  the  mortgage,  the  proper 
action  of  the  court  is  to  dismiss  him  froni  the  suit.  (Ord  v. 
Bartlett,  83  Cal.  428,  [23  Pac.  705] ;  Code  v.  Bean,  93  Cal. 
578,  [29  Pac.  223] ;  Hoppe  v.  Fountain,  104  Cal.  94,  [37  Pac. 
894].)"  Or  the  court  could  specify  in  its  decree  that  it  is 
made  without  prejudice  to  the  adverse  rights  of  the  defend- 
ant. (Ord  V.  Bartlett,  83  Cal.  428,  431,  432,  [23  Pac.  705].) 
[3]  A  decree  adjudicating  the  priority  of  defendant's  lien 
or  interest  without  evidence  or  pleading  justifying  such 
decree  was  erroneous. 
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It  is  stated  in  respondents'  brief  that  the  only  interest  of 
the  Title  Guarantee  &  Trust  Company  was  ^  trustee  in  the 
trust  deed  securing  the  indebtedness  due  to  the  defendant 
Fidelity  Savings  &  Loan  Association,  which  lien  was  by  the 
decree  declared  to  be  prior  to  plaintiff's  claim,  and  from 
which  adjudication  no  appeal  was  taken.  It  appears  from 
the  bill  of  exceptions  that  the  defendants  introduced  in  evi- 
dence a  contract  signed  by  appellant  recognizing  the  prior 
existence  of  the  trust  deed,  in  favor  of  the  defendant  Fi- 
delity Savings  &  Loan  Association,  and  expressly  agreeing 
that  the  claims  of  the  lien  claimants,  including  the  lien  of 
appellant,  should  be  subject  to  and  subordinate  to  the  claim 
of  the  Fidelity  Savings  &  Loan  Association,  but  this  agree- 
ment fails  to  disclose  the  name  of  the  trustee  in  the  trust 
deed.  Strangely  enough,  appellant  denies  knowledge  of  the 
fact  stated  by  respondents.  We  cannot,  therefore,  consider 
such  statement  in  determining  this  appeal.  For  the  same 
reason  it  is  unnecessary  to  consider  the  argument  of  the  re- 
spondent based  upon  the  hypothesis  that  even  if  the  Title 
Guarantee  &  Trust  Company  were  the  trustees  in  a  trust  deed 
securing  the  payment  of  money,  such  deed  was  nevertheless 
subordinate  to  respondents'  lien.  In  order  to  correct  the 
judgment  so  that  there  will  be  no  adjudication  upon  the 
claim  of  the  Title  Guarantee  &  Trust  Company,  the  court 
is  directed  to  modify  the  judgment  by  striking  out  the  fifth 
paragraph  thereof  and  to  insert  in  lieu  thereof  the  following, 
to  wit:  ''And  it  is  further  ordered,  adjudged  and  decreed 
that  the  said  claim  of  the  plaintiff  was  at  the  time  of  the 
commencement  of  this  action  and  this  judgment  and  decree 
in  that  behalf  wer6  and  are  prior  and  superior  to  any  right, 
title,  interest,  or  estate  of  the  defendants  Charles  W.  Howard, 
Hunziker  &  Berger  (a  copartnership),  E.  P.  Hunziker, 
E.  C.  A.  Berger,  Mary  W.  Crutsinger,  Josephine  Hunziker 
and  W.  W.  Paden,  and  each  of  them,  in  or  to  said  premises 
and  the  whole  thereof,  but  that  said  claim  of  the  plaintiff 
herein  and  this  judgment  and  decree  in  that  behalf  was  and 
is  subsequent  and  subservient  to  the  interest  of  the  defendant 
Fidelity  Savings  &  Loan  Association  (a  corporation),  which 
said  last-named  defendant's  interests  are  superior  to  said 
claim  of  the  plaintiff  herein;  provided  that  nothing  in  this 
judgment  shall  be  construed  or  held  to  prejudice  or  affect 
the  rights  of  the  Title  Guarantee  &  Trust  Company  accruing 
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prior  to  the  date  when  the  plaintiff's  lien  attached  to  the 
property." 
As  so  modified  the  judgment  is  affirmed. 

M elvin,  J.,  and  Lennon,  J.,  concurred*  ' 

Hearing  in  Bank  denied. 

All  the  Justices  concurred* 


[L.  A.  No.  4891.    Departmeni  Two.— May  14,  1919.J 

SAMUEL    BUFKIN,    Respondent,    v.    JOHN    C.    CLINE, 
Sheriff,  etc.,  et  al..  Appellants. 

[1]  Claim  and  Deuvert  —  Possession  of  Household  Pubnituee  — 
Transaction  Between  Father  and  Baughteb  —  Unwabranto) 
Seizure  Under  Attachment. — In  this  action  to  recover  the  pos- 
aession  of  household  furniture  seized  under  a  writ  of  attachment 
in  an  action  against  the  daughter  of  the  pkdntiif,  it  is  held  the 
finding  on  sufficient  evidence  that  the  plaintiff  was  at  all  times  the 
owner  of  the  property  and  that  the  daughter  was  only  entitled  to 
the  possession  is  conclusive,  and,  therefore,  there  was  no  intention 
to  defraud  creditors  in  the  transaction  by  which  the  daughter  rede- 
livered the  possession  to  the  plaintiff. 

[2]  i^uDULENT  Transfer — Personal  Property — Property  Exempt 
FROM  Execution — Code  Provision  Jnappucable.— -Section  3440  of 
the  Civil  Code  requiring  immediate  delivery,  followed  by  an  actual 
and  continued  change  of  possession  of  personal  property  to  ef- 
fectuate a  transfer  as  against  existing  creditors,  does  not  apply  to 
property  exempt  from  execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    H.  T.  Dewhirst,  Judge  Presiding.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Duke  Stone  for  Appellants. 

Andrew  J.  Copp,  Jr.,  for  Respondent. 

WILBUR,  J. — This  is  an  action  of  claim  and  delivery. 
Plaintiff  had  judgment  and  defendants  appeal.    Defendants 
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predicate  their  right  to  the  property  in  question  upon  an 
attachment  issued  October  14,  1915,  against  the  » property 
of  Katherine  Van  Alstyne,  levied  by  the  defendant  sheriff 
upon  the  property  in  question  on  said  date.  No  specific 
description  of  the  property  is  contained  in  the  briefs  other 
than  in  the  findings  of  the  court  that  said  property  consisted 
of  household  furniture  and  furnishings  and  bric-a-brac  of 
said  household.  Respondent's  wife  died  in  1900.  At  that 
time  the  personal  property  in  question  was  the  community 
property  of  himself  and  wife.  Respondent's  daughter 
Katherine  thereafter  married  Van  Alstyne,  and  the  plain- 
tiff gave  the  possession  of  said  furniture  to  her.  The  prop- 
erty remained  continuously  in  her  possession  until  July  26, 
1915,  when  it  was  stored  in  the  warehouse  of  the  Bekins  Van 
&  Storage  Warehouse,  and  Katherine  Van  Alstyne  executed 
a  Bill  of  sale  thereof  to  plaintiff.  The  arrangement  between 
the  father  and  daughter  under  which  she  retained  possession 
of  the  furniture  is  thus  found  by  the  court :  **0n  or  about  the 
first  day  of  December,  1900,  upon  the  death  of  said  Jane  H. 
Bufkin  [plaintiff's  wife]  plaintiff  loaned  and  delivered  the 
possession  of  said  personal  property  and  the  whole  thereof 
to  the  defendant  Katherine  Van  Alstyne  for  her  use  during 
her  life  ss  long  as  she  should  desire  to  use  the  same,  or  upon 
her  death  or  surrender  of  the  property,  the  title  to  the  same 
to  at  once  be  vested  in  plaintiff,  with  the  right  to  the  im- 
mediate possession  thereof,  reserving  in  himself  the  right 
to  recall  and  repossess  himself  of  said  property,  or  any  part 
thereof,  at  any  time,  and  continuously  between  the  first  day 
of  December,  1900,  and  the  twenty-sixth  day  of  July,  1915^ 
defendant  Katherine  Van  Alstyne  continuously  had  posses- 
sion of  and  used  the  same  in  her  home  as  the  household  fur- 
niture of  herself  and  family.  On  or  about  the  last-mentioned 
date  defendant  Katherine  Van  Alstyne  gave  up  housekeeping, 
surrendered  the  possession  of  said  furniture  to  plaintiff  and 
as  evidence  of  such  transfer  of  title  and  possession  and  re- 
delivery, made,  executed  and  delivered  to  him  a  bill  of  sale, 
bearing  date  the  twenty-sixth  day  of  July,  1915,  which  was 
duly  recorded  July  27,  1915.  That  on  July  26,  1915,  plaintiff 
took  possession  of  said  property  and  that  the  same  has  re- 
mained in  storage  with  the  Bekins  Van  &  Storage  Ware- 
house." The  court  also  found  that  there  was  no  intention 
to  defraud  creditors  in  connection  with  the  change  of  owner- 
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ship  and  possession  July  26,  1915.  Appellant  contends  that 
the  transfer  of  July  26th  was  invalid  as  to  the  defendant 
creditors,  under  the  provisions  of  section  3440  of  the  Civil 
Code,  requiring  immediate  delivery,  followed  by  an  actual 
and  continued  change  of  possession  of  personal  property  to 
effectuate  a  transfer  as  against  existing  creditors.  There  are 
two  good  and  suJBScient  answers  to  appellant's  claim. 
[1]  First,  the  court  found  on  sufficient  evidence  that  plaintiff 
was  at  all  times  the  owner  of  the  property  in  question,  and  that 
Mrs.  Van  Alstyne  was  entitled  only  to  the  possession  thereof. 
It  is  true  that  there  was  evidence  f  roan  which  the  court  might 
have  arrived  at  an  opposite  conclusion,  but  the  finding  of 
the  trial  court  m  conclusive  upon  us.  The  transaction  of 
July  26,  1915,  therefore,  amounted  to  nothing  more  than  a 
surrender  by  the  daughter  of  her  right  of  possession  to  her 
father,  the  plaintiff.  There  was,  therefore,  no  attachable 
interest  remaining  in  her.  [2]  The  second  answer  to  ap- 
pellant's contention  is  that  section  3440,  by  express  terms, 
does  not  apply  to  property  exempt  from  execution.  The  pro- 
vision is  as  follows :  *  *  Provided,  however,  that  the  provisions 
of  this  section  shall  not  apply  to  the  transfers  of  wines, 
etc.  .  .  .  nor  to  any  sale,  transfer  or  assignment  of  any 
property  exempt  from  execution."  The  reason  for  this  pro- 
vision undoubtedly  is  that  creditors  can  make  no  claims  to 
property  exempt  from  execution,  and  its  transfer,  therefore, 
should  not  be  deemed  fraudulent  as  to  them.  Section  690 
of  the  Code  of  Civil  Procedure  provides:  ''The  following 
property  is  exemipt  from  execution  and  attachmeoit,  .  .  . 
2.  Necessaiy  household,  table,  and  kitchen  furniture  belong- 
ing to  the  judgment  debtor,  including,''  etc.  The  finding  of 
the  court  that  there  was  no  intent  to  defraud  creditors  on 
the  part  of  Katherine  Van  Alstyne  by  said  transfer  may  have 
been  based  in  part  at  least  upon  the  proposition  that  the  prop- 
erty in  question  was  not  subject  to  execution.  This  point 
was  not  discussed  by  the  parties,  and  for  that  reason  will 
not  be  further  discussed. 
Judgment  affirmed. 

Melvin,  J.,  and  Lennon,  J.,  coneurred. 
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[Orlm.  No.  2253.    In  Bank.— May  19,  1919.] 

In  the  Matter  >o£  the  Petition  of  ANDREW  MOECK  for  a 
Writ  of  Habeas  Corpus. 

[1]  CRIMINAL  Law — Excess  SBNTENca— Habeas  Oobpus. — A  sentence 
of  twenty-five  years  for  an  offense,  the  mazimum  penalty  of  which 
is  f oorteen  years,  is  not  void  in  toio,  but  is  a  valid  sentence  for  the 
term  authorized  by  law,  and  where  the  prisoner  has  not  served  the 
time  for  which  he  may  be  lawfully  imprisoned,  a  writ  of  habeas 
corpus  will  not  be  granted. 

[2]  Id. — Excess  of  Sentence— Considebatiov  bt  Couet— Time. — It 
ia  the  established  practice  of  the  supreme  court  not  to  consider 
ai^  question  of  excess  of  sentence  until  the  expiration  of  the 
time  for  which  the  prisoner  may  be  lawfully  confined. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  Supreme  Court    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  D.  Collins,  Jr.,  for  Petitioner. 

THE  COURT.— In  view  of  the  decisions  of  this  court  we 
see  no  merit  in*  any  of  the  daims  made  in  support  of  the 
petition  for  a  writ  of  habeas  corpus,  with  the  possible  ex- 
ception of  the  claim  that  under  the  circumstances  and  in  view 
of  the  provisions  of  section  220  of  the  Penal  Code,  the  maxi- 
mum penally  in  petitioner's  case  was  fourteen  years.  As 
to  this  it  is  sufficient  to  say  that  while  the  sentence  imi)osed 
was  one  of  twenty-five  years  such  judgment  is  not  void  in 
toto.  It  is  a  valid  sentence  for  the  term  authorized  by  the 
law.  The  judgment  was  pronounced  December  13,  1916. 
[1]  Obviously,  therefore,  the  petitioner  has  not  served  the 
time  for  which  he  may  be  lawfully  imprisoned.  [2]  It  is 
the  established  practice  of  this  court  not  to  consider  any 
question  of  excess  of  sentence  until  the  expiration  of  the  time 
for  which  the  prisoner  may  be  lawfully  confined.  It  is  clear, 
therefore,  that  a  writ  should  not  be  granted  at  this  time. 
In  what  we  have  said  we  are  not  to  be  understood  as  defi- 
nitely determining  that  the  judgment  in  this  case  was  not 
one  authorized  by  law. 

The  application  for  a  writ  of  habeas  corpus  is  denied.  ' 

All  concur  except  Lawlor,  J.,  absent 
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[Orim.  No.  2235.    In  Bank.— May  20,  1W0.] 
THE  PEOPLE,  Respondent,  v.  PEDRO  RI<X),  Appdlant. 

[1]  Criminal  Law — Mueder — ^Degree  of  Oumb—Peovince  of  Juet. — 
In  a  proeecution  for  murder,  the  question  of  the  degree  of  the  crime 
is  exclusively  for  the  jury,  and  their  determination  will  not  be  dis- 
turbed when  there  is  any  evidence  to  support  it. 

[2]  Id. — ^Peembditation — Sufficiency  of  Evidence. — In  this  prosecu- 
tion for  the  crime  of  murder,  it  is  held  there  was  clearly  sufficient 
evidence  to  sustain  the  conclusion  of  a  deliberate  purpose  and 
intent  on  the  part  of  the  defendant  to  kilL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    Aflarmed. 

The  faets  are  stated  in  the  opinion  of  the  court 

Albert  D.  TrujiUo   for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent 

THE  COURT.— The  defendant,  Pedro  Rico,  charged  by 
information  with  the  crime  of  murder,  was  convicted  of  mur- 
der in  the  first  degree,  and  appeak  from  the  judgment  pro- 
nounced on  such  conviction. 

It  is  shown  by  the  evidence  that  the  defendant,  who  for 
some  time  immediately  preceding  the  commission  of  the 
homicide  was  a  boarder  in  the  household  of  Mrs.  Manuela 
P.  de  Ortiz  and  her  husbanS,  in  the  city  of  San  Bernardino, 
was  on  the  morning  of  October  29,  1918,  ordered  by  both 
Mr.  and  Mrs.  Ortiz  to  leave  the  premises,  the  reason  appar- 
ently being  that  he  had  failed  to  pay  for  his  board  and  lodg- 
ing. He  left,  and  shortly  thereafter  returned  and  obtained 
his  clothes,  which  he  took  away.  During  the  early  evening 
of  the  same  day,  between  5  and  6  o'clock,  he  again  returned 
to  the  house,  and  finding  M!rs.  Ortiz  in  the  kitchen  engaged 
in  her  work,  he  made  an  assault  on  her  with  a  razor  and  cut 
her  throat,  inflicting  a  wound  from  which  she  instantly  died. 
It  appeared  that  he  had  been  drinking  whisky  to  some  extent 
during  the  day,  but  the  evidence  in  regard  to  this  is  such 
that  it  cannot  be  held  that  the  jury  was  not  warranted  in 
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concluding  that  he  knew  fully  what  he  was  doing  and  waa 
acting  with  a  deliberate  purpose  and  intent  to  kill  the  de- 
ceased. Upon  the  question  of  the  effect  of  intoxicants  the 
jury  was  correctly  instructed.  The  principal  point  made  in 
the  appellant's  brief  is  substantially  that  the  evidence  fails 
to  show  the  premeditation  which  is  an  essential  element  of 
the  first  degree  of  the  crime  of  murder.  [1]  As  said  in 
People  V.  Machuca,  158  CaL  62,  64,  [109  Pac.  886,  887], 
'*this  court  has  repeatedly  declared  that  the  question  of  the 
degree  of  crime  is  exclusively  for  the  jury,  and  their  deter- 
mination will  not  be  disturbed  when  there  is  any  evidence 
to  support  it"  [2]  In  this  case  there  was  clearly  sufBcient 
evidence  to  sustain  the  conclusion  of  a  deliberate  purpose 
and  intent  on  the  part  of  the  defendant  to  kill. 

A  few  rulings  of  the  trial  court  in  the  matter  of  admission 
of  evidence  are  complained  of.  Counsel  has  not  specified 
wherein  the  error  as  to  any  of  these  rulings  exists  and,  so 
far  as  we  can  see,  each  of  the  rulings  was  correct. 

This  being  a  capital  case  we  have  carefully  examined  the 
whole  record.  To  our  minds  it  discloses  no  reason  to  doubt 
that  the  proceedings  in  the  court  below  were  entirely  without 
error,  and  that  the  concluMon  of  the  jury  is  fully  sustained 
by  the  evidence. 

The  judgment  is  affirmed. 

Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Lennon,  J.,  Olney,  J., 
Lawlor  J.,  and  Angellotti,  C.  J.,  concurred. 


[L.  A.  No.  5945.    Department  Two.— May  20,   1919.] 

In   the   Matter  of   the   Estate   of   SARAH   C.    ROUNDS, 

Deceased. 

[1]  Will— Time  of  Taking  Effect — General  Rule. — Ordinarily  a 
will  speaks  as  of  the  time  of  the  death  of  the  testator  or  testatrix. 

[2]  Id. — Legacy  to  Sisters  and  Brother  "Living" — Construction — 
Evidence — Legatees  Living  at  Time  of  Death. — On  this  appeal 
wherein  the  whole  question  presented  turned  upon  the  interpreta- 
tion of  the  word  "living"  as  used  in  the  clause  of  a  will  giving 
"To  each  of  my  sisters  and  brother  living  five  hundred  ($500)  dol- 
lars/' it  is  held  the  evideoee  does  not  iadieate  the  intention  of  the 
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testatrix  ta  use  the  word  "liying"  as  of  the  date  of  the  execution 
of  the  will. 
[8]  Id. — Words  of  Survivobship  —  Relation  to  Time  op    Death. — 
Words  in  a  will  referring  to  survivorship,  simply,  relate  to  the  time 
of  the  testator's  deitth. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  partial  distribution  in  the  matter 
of  the  estate  of  a  deceased  person,  James  C.  Rives,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hammack  &  Hammack  and  D.  S.  Hammack  for  Appel- 
lants. 

Howard  P.  Shepherd,  for  Respondent  Charles  Lantz, 
Trustee,  etc 

MELVIN,  J. — This  is  an  appeal  by  certain  nieces  and 
nephews  of  Sarah  C.  Rounds  from  an  order  refusing  to  make 
a  partial  distribution  to  them  of  the  assets  of  her  estate  by 
reason  of  the  fact  that  they  are  heirs,  respectively,  of  her 
sister,  Mary  E.  Barbour,  and  her  brother,  Hiram  Edwards. 
.  Mrs.  Rounds  died  testate.  She  left  cei'tain  legacies  to 
charity  and  to  nephews  and  nieces,  and  her  will  contained 
the  following  provision:  **To  each  of  my  sisters  and  brother 
living  five  hundred  ($500)  dollars."  At  the  time  the  will 
was  executed  she  had  two  sisters  and  a  brother  living.  Two 
of  them,  Hiram  A.  Edwards  and  Mrs.  Mary  E.  Barbour, 
predeceased  the  testatrix.  Appellants  here,  who  are  the  sons 
and  daughters  of  the  deceased  sister  and  brother  of  Mrs. 
Rounds,  are,  under  section  1310  of  the  Civil  Code,  as  they 
assert,  entitled  to  take,  as  descendants,  their  proportions  of 
the  legacies  of  these  predeceased  beneficiaries  under  the  will 
of  Mrs.  Rounds. 

The  whole  question  presented  to  this  court  turns  upon  the 
interpretation  of  the  word  ** living"  as  used  in  the  will. 
[1]  Appellants  cheerfully  concede  that  ordinarily  a  will 
speaks  as  of  the  time  of  the  death  of  the  testator  or  testatrix, 
but  they  insist  that  in  the  present  case  the  evidence  indicates, 
conceding  its  admissibility,  that  the  testatrix  intended  to  use 
the  word  as  applying  to  the  time  of  the  execution  of  the 
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teetament.  With  this  view  we  are  unable  to  agree.  The 
only  witneas  whose  testimony  appears  in  the  record  is  Mary 
C.  Bodgers,  a  friend  of  Mrs.  Boninds,  who  advised  and  as- 
sisted her  in  her  business  matters  and  who  drew  her  will. 
Mrs.  Rodgers  made  several  rough  drafts  of  wills  for  her 
friend  before  the  one  now  in  course  of  probate  was  executed. 
One  of  these  contained  the  following  provision : 

''To  each  of  my  brothers  and  sisters  living  two  hundred. 
($200.00)  dollars.    I^heir  names  Mrs.  Mary  M.  Barber,  Mra 
Helen  Augusta  McOmber,  William  J.  Edwards  and  Hiram  A. 
Edwards." 

After  the  preparation  of  this  rough  draft  William  Edwards 
died  and  his  sister  then  drew  a  |)encil  line  through  his  name. 
Mrs.  Bounds  then  told  Mrs.  Bodgers  that  she  had  one  brother 
and  two  sisters  who  were  still  alive,  and  that  she  wanted 
provision  made  for  them  to  the  extent  of  five  hundred  dollars 
each.  Mrs.  Bodgers  then  wrote  the  clause  of  the  will  which 
is  here  in  dispute,  and  she  testified:  ''I  do  not  think  that 
Mrs.  Bounds  suggested  the  use  of  the  word  'living'  in  this 
connection. ' '  [2]  We  do  not  see  how  this  testimony  indicates 
the  intention  of  the  testatrix  to  use  the  word  ''living"  as  of 
the  date  of  the  execution  of  the  will.  Surely,  the  mere 
elimination  of  the  name  of  her  deceased  brother,  William, 
from  the  rough  draft  would  indicate  no  such  intention  unless 
it  were  accompanied  by  some  direction  that  his  share  should 
ibe  apportioned  according  to  the  statute  of  descents  or  in 
some  similar  manner  ratably.  The  fact  that  Mlrs.  Bodgers 
used  her  own  phraseology  rather  than  that  of  Mrs.  Bounds, 
is  not  at  all  significant,  because  by  subscribing  the  instru- 
ment Mrs.  Bounds  adopted  the  language,  and  we  are  bound  by 
the  phraseology  as  written.  [3]  Words  in  a  will  referring  to 
survivorship,  simply,  relate  to  the  time  of  the  testator's  death. 
(Civ.  Code,  sec.  1336;  Estate  of  Alexander,  149  Cal.  146, 
[9  Ann.  Cas.  1141,  85  Pac.  308] ;  In  re  Winter,  114  Cal.  186, 
[45  Pac.  1063].)  In  many  other  jurisdictions  this,  too, 
seems  to  be  the  general  rule.  (40  Cyc,  p.  1424;  McCowry's 
Exrs.  V.  Leek,  14  N.  J.  Eq.  70,  76.) 

The  order  from  which  this  appeal  is  taken  is  afSrmed. 

LenDOD,  J.,  and  Wflbur,  J.    concurred. 
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[a  P.  No.  8M6.     In  Bank.— "Mfty  20,   1919.] 

THE  OCEAN  ACCIDENT  &  GUARANTEE  CORPORA- 
TION, LIMITED  (a  Corporation),  Petitioner,  v.  IN- 
DUSTRIAL ACCIDENT  COMMISSION  et  al.,  Respond- 
ents. 

[1]  Workmen's  Oompknsation  Act  —  Heabino  Befoee  Befebee  of 
Commission— NoncB  and  Representation  —  Eight  of  Insurance 
Carrier. — Where  a  proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  is  heard  before  a  referee  of  the  commis- 
sion withopt  notice  to  the  insurance  carrier  and  without  its  being 
represented,  an^  at  the  hearing  testimony  directly  controverting  the 
contention  of  the  carrier  is  presented  without  any  opportunity  for 
eross-ezamination,  the  commission  should  reopen  the  case  to  per- 
mit such  cross-examination  and  the  introduction  of  counter-testi- 
mony, unless  there  is  no  possibility  of  such  examination  or  testi- 
mony changing  the  result. 

[2]  Id. — ^Attempt  to  Rescue  Child  —  Backinq  of  Automobile — In- 
jury in  Course  of  Emplptment. — ^Under  the  Workmen's  Compen- 
sation Act,  an  employee  was  injured  in  the  course  of  his  employ- 
ment, where  he,  at  the  time  of  the  accident,  was  at  his  employer's 
bam  stabling  horses  in  the  course  of  his  employment,  and  was  in- 
jured in  an  attempt  to  rescue  a  child  that  was  in  danger  of  being 
run  down  on  his  employer's  premises  by  an  automobile  driven  by 
the  president  of  his  employer,  who  was  there  on  the  employer's 
business. 

[8]  Id. — Hearino  Without  Notice  to  Cabriee — Reopening  of  Case — 
Proper  Refusal. — An  insurance  carrier  who  was  not  present  or 
represented  or  given  an  opportunity  to  be  present  or  represented 
at  a  hearing  before  a  referee  of  the  commission,  at  which  evidence 
was  introduced,  is  not  entitled  to  an  annulment  of  the  commission's 
award  in  order  to  reopen  the  matter  and  permit  the  carrier  to 
controvert  such  evidence,  where  a  rehearing  before  the  commissiqn 
was  not  asked  for  that  purpose. 

{4]  Id. — ^Deposition  of  Physicun — Extent  of  Injuries— Admissi- 
bility Against  Employer  and  Carrier. — Under  section  60,  subdi- 
vision (a),  of  the  Workmen's  Compensation  Act  of  1917  (Stats. 
1917,  p.  831),  providing  no  award  shall  be  invalidated  because  of 
the  admission  of  any  evidence  not  admissible  under  the  common 
law  or  statutory  rules  of  evidence  and  procedure,  a  deposition 
taken  in  an  action  at  law  to  which  neither  the  employer  or  insur- 
ance carrier  was  a  party,  is  admissible  in  a  proceeding  before 
a  referee  of  tlie  commission  as  against  the  employer  and  carrier, 
although  as  to  them  the  deposition  is  hearsay  and  would  not  be 
admissible  under  the  usual  rules  of  evidence.  \ 
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APPLICATION  for  a  Writ  of  Review  to  annul  an  award 
of  the  Industrial  Accident  Commission.    Denied. 

l^e  &cts  are  stated  in  the  opinion  of  the  court. 

Bedman  &  Alexander    for  Petitioner. 

A.  E.  Grauf^ner  and  Robinson  &  Brown   for  Respondents. 

OLNEY,  J. — This  is  a  hearing  upon  an  order  directed  to 
the  Industrial  Accident  Commission  and  the  respondent 
Nelson,  requiring  them  to  show  cause  why  a  writ  of  review 
should  not  be  issued  annulling  an  order  of  the  conmiission 
awarding  compensation  to  Nelson  for  injuries  sustained  by 
him  in  the  employ  of  a  corporation  known  as  the  Sibley  Grad- 
ing and  Teaming  Company.  The  petitioner  for  the  writ,  The 
Ocean  Accident  and  Guarantee  Corporation,  is  the  insurance 
carrier  for  the  Sibley  Company,  the  employer. 

The  essence  of  the  complaint  of  the  petitioner,  both  as  set 
forth  in  its  petition,  and  as  presented  in  argument  at  the 
hearing  is,  first,  that  a  referee  of  the  commission  held  a  hear- 
ing without  notice  to  the  petitioner,  and  without  its  being 
represented,  at  which  hearing  testimony  directly  controverting 
the  contention  of  the  petitioner  was  presented  without  any 
opportunity  for  cross-examination,  and  that  the  commission 
subsequently  refused  to  reopen  the  case  to  permit  of  such 
cross-examination  and  the  introduction  of  counter-testimony; 
and,  second,  that  a  portion  of  a  deposition  taken  in  an  action 
to  which  neither  the  petitioner,  nor  the  Sibley  Company  was 
a  party  was  admitted  in  evidence  before  the  commission. 

The  return  of  the  commission  to  the  order  to  show  cause 
discloses  a  case  where  in  all  fairness,  to  say  the  least,  the 
hearing  should  not  have  been  proceeded  with  by  the  referee 
in  the  absence  of  the  petitioner  or  some  one  representing  if. 
[1]  This  being  true  and  the  hearing  having  been  never- 
theless proceeded  with,  the  commission  in  its  turn  should  have 
reopened  the  matter  for  such  cross-examination  or  counter- 
testimony  as  the  petitioner  might  properly  desire,  except 
upon  one  contingency,  namely,  that  there  was  no  possibility 
of  such  cross-examination  or  counter-testimony  changing  the 
result. 
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In  this  connection  the  return  of  the  commission  shows  that 
its  order  refusing  to  reopen  the  ease  was  in  fact  put  upon 
the  ground  that  upon  the  facts  as  contended  for  by  the  peti- 
tioner the  result  would  be  the  same,  and  at  the  hearing  coun- 
sel for  the  cokmmission  frankly  conceded  that  unless  this 
were  so  the  award  should  be  annulled  and  a  further  hearing 
had  by  the  commission.  The  essential  question  is  therefore 
whether  or  not  a  different  result  might  have  been  arrived 
at  had  the  petitioner  been  given  an  ppportunity  for  cross- 
examination  and  counter-testimony. 

An  examination  of  the  proceedings  before  the  commission 
shows  that  the  fact  of  the  accident  was  undisputed,  as  was 
also  the  fact  that  Nelson  was  an  employee  of  the  Sibley  Com- 
pany. The  contentions  were,  first,  as  to  whether  or  not  the 
accident  occurred  to  Nelson  in  the  course  of  his  employment, 
and,  second,  as  to  the  extent  of  his  injuries.  The  evidence, 
,  other  than  the  deposition,  received  at  the  hearing  complained 
of  was  concerned  with  the  first  question  only,  and  it  is  as  to 
this  question — one  as  to  any  liability  on  the  part  of  the  em- 
ployer— ^that  the  possible  effect  of  cross-examination  or 
counter-testimony  must  be  considered. 

The  evidence  shows  without  dispute  that  Nelson  when  hurt 
was  at  the  entrance  of  the  bam  of  the  Sibley  Company  en- 
gaged in  stabling  a  team  of  the  company's  horses  which  he 
had  been  driving,  and  that  while  so  engaged  he  was  struck 
by  an  automobile  accidentally  backed  upon  him  by  one  Sibley, 
the  president  of  the  company.  It  is  contended  by  the  In- 
surance Company  that  the  automobile  was  the  property  of 
Sibley  personally  and  not  of  the  Sibley  Company ;  that  Sibley 
was  at  the  barn  on  his  own  personal  business  or  rather  for 
his  own  pleasure,  and  not  on  the  business  of  his  company,  and 
that  Nelson  was  hurt  in  an  endeavor  to  rescue  a  child  which 
was  about  to  be  run  over  by  the  backing  automobile.  From 
.these  facts,  for  which  it  contends,  the  Insurance  Company 
claims  that  it  follows  that  Nelson  was  not  hurt  in  the  course 
of  his  employment.  For  the  purposes  of  this  discussion,  we 
must  take  the  foregoing  facts  as  contended  for  by  the  Insur- 
ance Company  to  be  true  with  a  single  exception.  The  claim 
that  Sibley,  the  president  of  the  Sibley  Company,  was  not 
at  the  bam  on  business  of  the  company  is  not  substantiated 
by  the  record  and  is  directly  contrary  to  his  own  testimony 
given  on  behalf  of  the  Insurance  Company.    That  testimony 
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^ven  under  examination  by  couneel  for  the  Insurance  Com- 
pany is  as  follows : 

''Q.  What  brought  you  to  the  city  that  dayt  A.  Well,  I 
eome  to  the  city  quite  often  on  Sundays. 

*'Q.  Just  for  pleasured  A.  Partly  pleasure  and  partly  to 
see  how  things  were  going. 

**Q.  What  was  the  nature  of  this  tript  Did  you  have  any 
particular  duty  in  the  yard  that  day?  A.  Nothing  particu- 
lar, just  to  see  how  things  were  going  along." 

The  testimony  introduced  on  behalf  of  Nelson  at  the  hear- 
ing later,  when  the  Insurance  Company  was  not  represented, 
was  not  concerned  with  this  phase  of  the  case,  but  only  with 
the  phase  as  to  whether  or  not  Nelson  was  hurt  in  attempting 
to  rescue  a  child,  and  no  evidence  counter  to  that  above 
quoted  was  sought  to  be  introduced  by  the  Insurance  Com- 
pany. Under  these  circumstances  the  Insurance  Company 
cannot  claim  that  the  fact  as  to  the  occasion  for  Sibley  being 
present  at  the  bam  is  any  more  favorable  to  it  than  is  dis- 
closed by  the  testimony  quoted.  That  testimony  makes  it 
plain  that  while  Sibley  may  have  come  to  the  city  partly  for 
his  own  pleasure,  he  was  at  the  bam  partly  at  least  on  his 
company's  business,  to  see,  as  president,  "how  things  were 
going  along." 

The  utmost,  therefore,  that  the  Insurance  Company  can 
proi>erly  contend  for  as  the  facts,  are,  that  Nelson  was  in 
the  employ  of  the  Sibley  Company,  that  he  was  at  the  latter's 
bam  at  the  time  of  the  accident  stabling  horses  in  the  course 
of  his  employment,  and  that  he  was  injured  in  an  attempt  to 
rescue  a  child  that  was  in  danger  of  being  run  down  on  the 
company's  premises  by  an  automobile  driven  by  the  president 
of  the  company,  who  was  there  on  company  business. 

[2]  We  have  no  hesitation  in  saying  that  upon  these  facts 
— and  as  we  have  said,  they  are  the  most  favorable  that  can  be 
properly  contended  for  by  the  Insurance  Company — ^Nelson 
was  injured  in  the  course  of  his  employment.  To  be  sure, 
he  was  not  employed  to  rescue  children.  But  certainly  it 
was  reasonably  within  the  course  of  his  employment,  within 
the  scope  of  those  things  which  might  reasonably  be  expected 
of  him  as  an  employee,  that  he  should  attempt  to  prevent  an 
accident  on  his  employer's  premises,  particularly  where  the 
employer  would  not  improbably  be  responsible  for  the  accident. 
It  is  not  diflBcult  to  imagine  how  summarily  the  services  of  an 
employee  would  be  dispensed  with,  who,  seeing  that  such 
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aa  accident  was  about  to  happen,  held  back  and  did  nothing 
to  prevent  it  on  the  excuse  that  it  did  not  come  within  the 
scope  of  his  employment.  If,  in  this  case.  Nelson,  instead  of 
being  injured  in  an  attempt  to  prevent  a  child  being  run 
over  on  his  employer's  premises  by  an  officer  of  his  employer 
there  on  his  company's  busdness,  had  bean  injured  in  an  at- 
tempt to  put  out  an  incipient  fire  aocidently  started  in  the 
bam,  it  is  hardly  possible  that  any  question  would  have  been 
made.  Yet  there  is  no  real  distinction  between  the  two  cases. 
Nelson  was  no  more  employed  to  put  out  fires  than  he  was 
to  rescue  children.  The  point  is  that  the  danger  which 
threatened,  and  in  attempting  to  remove  which  he  was  hurt, 
was  one  which  threatened  his  employer  and  directly  con- 
cerned it,  and  with  which  Nelson  was  confronted  in  the  dis- 
charge of  his  customary  duties. 

If  authorities  are  needed  in  support  of  what  seems  to  us 
so  obvious,  we  would  refer  to  Dragovitch  v.  Iroquois  Iron  Co,, 
269  111.  478,  [109  N.  E.  999] ;  Waters  v.  Taylor,  218  N.  T. 
248,  [L.  R.  A.  1917A,  347,  112  N.  E.  727] ;  and  United  States 
etc.  Co.  V.  Industrial  Accident  Com,,  174  Gal.  616,  [163  Pac. 
1013]. 

It  follows  that  the  x>etitioner  was  not,  in  fact,  prejudiced 
by  the  holding  of  the  hearing  in  question  without  the  i)eti- 
tioner  being  present  or  represented  or  having  an  opportunity 
to  be  present  or  represented. 

There  remains  for  consideration  the  matter  of  the  admis- 
sion in  evidence  of  the  deposition.  It  was  taken,  as  we  have 
said,  in  an  action  brought  by  Nelson  to  which  neither  the  em- 
ployer nor  the  Insurance  Company  was  a  x)arty.  As  to  them 
it  was  hearsay  and  not  within  any  of  the  exceptions  to  the 
hearsay  rule.  It  was  the  deposition  of  one  Dr.  Ef^ves.  A 
portion  only  was  admitted  and  that  concerned  solely  the  ex- 
tent of  the  injuries  suffered  by  Nelson. 

It  is  also  the  fact  that  it  was  admitted  in  evidence  at  the 
hearing  at  which  the  Insurance  Company  was  not  represented 
nor  given  an  opportunity  to  be  represented.  This  last  fact, 
however,  is  immaterial.  This  would  not  be  true  if  the  In- 
surance Company,  on  learning  of  the  deposition,  had  asked 
for  permission  to  introduce  counter  evidence,  and  had  been 
refused.  If  such  a  request  had  been  made,  it  certainly  should 
have  been  granted.  [3]  But  the  fact  is  that  while  the 
company  petitioned  for  a  reopening  of  the  case  to  permit 
it  to  introduce  further  testimony,  the  testimony  sought  to 
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be  introduced  was  not  in  rebuttal  of  the  deposition  or  at  all 
concerned  with  the  only  point  touched  upon  by  it.  .This 
being  true,  the  only  thing  whicih  the  Insurance  Company 
could  have  done  to  better  its  situation,  if  it  had  been  repre- 
sented at  the  hearing,  would  have  been  to  have  made  and  re- 
served an  objection  to  the  introduction  of  the  deposition. 
This  it  may  be  considered  as  having  done.  The  question, 
therefore,  is  one  simply  as  to  the  validity  of  such  objection, 
or  in  other  words,  as  to  the  admissibility  of  the  deposition. 

[4]  That  the  deposition,  although  hearsay  as  to  the 
I)arties  against  whom  it  was  introduced  and  not  within  any 
exception  to  the  hearsay  rule,  was  yet  admissible,  is  settled 
by  section  60,  subdivision  (a),  of  the  ** Workmen's  Com- 
pensation, Insurance  and  Safety  Act  of  1917*'  (Stats.  1917, 
p.  831),  which  reads: 

**A11  hearings  and  investigations  before  the  commission  or 
any  member  thereof,  or  any  referee  appointed  thereby,  shall 
be  governed  by  this  act  and  by  the  rules  of  practice  and  pro- 
cedure adopted  by  the  commission,  and  in  the  conduct  thereof 
neither  the  commission  nor  any  member  thereof,  nor  any 
referee  appointed  thereby,  shall  be  bound  by  the  common  law 
or  statutory  rules  of  evidence  and  procedure,  but  may  make 
inquiry  in  such  manner,  through  oral  testimony  and  written 
and  printed  records,  as  is  best  calculated  to  ascertain  the  sub- 
stantial rights  of  the  parties  and  carry  out  justly  the  spirit 
and  provisions  of  this  act.  No  informality  in  any  proceed- 
ing or  in  the  manner  of  taking  testimony  shall  invalidate 
any  order,  decision,  award,  rule  or  regulation  made,  ap- 
proved or  confirmed  by  the  commission ;  nor  shall  any  order, 
award,  rule  or  regulation  be  invalidated  because  of  the  ad- 
mission into  the  record,  and  use  as  proof  of  any  fact  in  dis- 
pute, of  any  evidence  not  admissible  under  the  said  common 
law  or  statutory  rules  of  evidence  and  procedure." 

It  follows  that  the  writ  should  not  issue  on  either  of  the 
grounds  advanced  and  it  is  therefore  denied. 

Lennon,  J.,  Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Lawlor,  J., 
and  Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 

All  the  Justices  concurred,  except  Lennon,  J.,  who  was  ab- 
sent. 
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[S.  F.  No.  8714.    D€j>aJtmeiit  One.— May  21,  1919.] 

In  the  Matter  of  the  Estate  of  BRIDGET  CLARK,  Deceased. 
JOHN  J.  O'BAHN,  Appelloat;  JAMES  EGAN  et  al., 
as  Executors,  etc.,  Respondents. 

[1]  Estates  of    Dxcbased    Persons  —  Wm,  Contest  —  Mental  In- 

CAPACITT — BlTBOT   OF   E±CBSS   CHARITABLE    BeQUEST — INSTRUCTION. 

In  a  proceeding  to  revoke  the  probate  of  a  will  on  the  ground  that 
the  deceased  at  the  time  of  ita  execution  was  not  mentally  com- 
petent to  make  a  will,  an  instruction  to  the  effect  that  the  will 
purported  to  give  more  than  one-third  of  the  estate  to  charitable 
purposes,  and  'Hhat  the  amount  by  which  the  sums  so  bequeathed 
for  charitable  purposes  exceed  one-third  of  the  estate  of  said  dece- 
dent will  go  to  the  persons  and  in  the  proportions  in  which  the 
estate  of  said  decedent  would  have  descended  had>  she  died  intes- 
tate," was  a  correct  statement  of  the  law,  and  while  it  maj  have 
been  irrelevant  to  the  issue,  was  not  misleading  in  view  of  the  fact 
that  the  jury  was  repeatedly  instructed  that  the  only  isste  for  their 
determination  was  the  mental  capacity  of  the  testatrix  at  the  date 
of  the  execution  of  the  will. 

[2]  Id. — Instruction  upon  Subject  OuTsn>B  Issues  —  When  not 
PREJUDICIAL. — An  instruction  correct  in  law,  but  upon  a  subject 
that  is  outside  the  issues,  is  not  cause  for  a  reversal,  unless  it  tends 
to  mislead  the  jury  as  to  the  question  for  decision. 

[3]  Id. — Execution  of  Previous  Wills — Soundness  of  Mind — Argu- 
mentative Instruction. — In  such  contest  the  refusal  to  instruct 
the  jury  that  two  previous  wills  of  the  testatrix  each  making  dis- 
positions of  her  estate  similar  to  those  made  in  the  will  in  ques- 
tion, and  which  were  admitted  in  evidence,  were  to  be  considered 
as  well  as  all  the  other  evidence  admitted,  and  that  if  they  should 
find  they  were  executed  by  her  and  that  she  was  then  of  sound 
mind,  "it  does  not  necessarily  follow  from  these  facts,  and  these 
facts  alone,  that  at  the  time  of  the  alleged  execution  of  the  will 
in  question  she  was  of  sound  mind,''  and  that  they  "should  give 
these  facts  only  such  consideration  as  in  your  judgment  they  may 
be  entitled  to,"  was  not  prejudicial,  since  the  instruction  was  argu- 
mentative and  also  violated  the  rule  that  the  court  need  not  give 
an  instruction  which  emphasizes  one  of  the  facts,  among  others, 
which  tend  to  prove  or  disprove  an  ultimate  fact  in  issue. 

[4]  Id. — Argumentative  Instructions. — ^It  is  not  the  province  of  the 
court  to  make  an  argument  to  the  jury,  and  though  the  giving  of 
an  instruction  argumentative  in  form  may  not  always  be  cause  for 
reversal,  it  is  also  true  that  the  court  is  not  bound  to  give  such  an 
instruction  even  if  the  argument  be  a  legitimate  one,  and  the 
refusal  thereof  is  not  error. 
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[6]  Id. — Deteemin-ition  of  Mental  Oondition— Mqpifioation  op  In- 
STRuonoN — ^Admission  of  Exeotjtion  of  Will. — In  such  contett 
the  modification  of  a  requested  instmetion  that  "in  determining 
the  question  of  the  soundness  or  unsoundness  of  mind  of  the  tes- 
tatrix at  the  time  it  is  claimed  the  said  will  was  made,  you  have 
a  right  to  consider  the  terms  and  proyisions  thereof  and  if  you 
'believe  from  the  evidence  that  at  the  time  of  the  signing  of  the 
said  instrument,  she  did  not  have  the  mental  capacity  to  under- 
stand each  and  all  of  its  provisions,  and  in  fact  did  not  under- 
stand each  and  all  of  its  provisions,  then  I  charge  you  her  mind 
was  unsound,  and'  your  answer  to  the  issue — was  she  of  sound  mind 
ftt  that  time— will  be  *no,'"  by  striking  out  the  phrase,  "at  the 
time  it  is  claimed  the  said  will  was  made,"  and  inserting  in  lieu 
thereof  the  phrase,  "at  the  time  of  the  execution  of  the  will," 
was  proper,  in  view  of  the  admission  at  the  trial  that  the  will  was 
duly  executed. 

[6]  Id. — Eeeob  Without  Peejddio* — Insufficient  Ground  of  B*- 
VERSAL — Constitutional  Law. — In  view  of  section  4%  of  article 
VI  of  the  constitution,  an  order  refusing  to  revoke  a  previous  order 
admitting  a  will  to  probate  cannot  be  reversed  on  appeal,  conced- 
ing certain  rulings  in  the  giving  and  refusing  of  instructions  to 
have  been  technically  erroneous,  where  tho  great  preponderance  of 
the  evidence  was  in  favor  of  the  proponents  on  the  only  ground 
of  contest  presented — >the  mental  incapacity  of  the  testatrix. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  Couiity  of  San  Franciaco  refusing  to  revoke  an 
order  admitting  probate  of  will.  John  Hunt,  Judge.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  H.  Linf orth  and  Samuel  M.  Samter  for  Appellant. 

Edward  I.  Coffey,  Jeremiah  V.  Coffey,  Garret  W.  Mo- 
Enemey,  Andrew  F.  Burke  and  OuUinan  &  Hickey  for 
Bespondenta 

SHAW,  J. — This  is  an  appeal  from  an  order  refusing  to 
revoke  a  previous  order  admitting  to  probate  a  certain  docu- 
ment as  the  last  will  of  Bridget  Clark,  deceased. 

It  was  admitted  that  the  will  was  duly  executed.  The  only 
ground  of  contest  presented  at  the  trial  was  that  at  the  time 
of  its  execution  the  decedent  was  not  mentally  competent 
to  make  a  will.    The  verdict  was  against  the  contestants. 
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The  only  pointe  urged  in  support  of  the  appeal  are  certain 
rulings  in  the  giving  and  refusing  of  instructions. 

One  of  the  instructions  given  was  to  the  effect  that  the  will 
purported  to  give  more  than  one-third  of  the  estate  to  char- 
itable p^irpoflee,  and  "that  the  amount  by  which  the  sums  so 
bequeathed  for  charitable  purposes  exceed  one-third  of  the 
estate  of  said  decedent  will  go  to  the  persons  and  in  the  pro- 
I>ortion8  in  which  the  estate  of  said  decedent  would  have  de- 
scended had  she  died  intestate.*' 

The  appellant  concedes  that  this  is  a  correct  statement  of 
the  law  on  the  subject,  but  objects  to  it  on  the  ground  that  it 
was  directed  to  a  point  that  was  not  in  issue ;  that  it  was  ir- 
relevant, and  that  the  jury  may  have  been  induced  to  give  a 
deckion  against  the  contestant  because  of  the  fact  that  it  in- 
formed them  that  he  would  receive  a  substantial  part  of  the 
estate,  even  if  the  will,  which  gave  him  nothing,  were  al- 
lowed to  stand  unrevoked. 

The  closing  instruction  was  as  follows:  ''Gentlemen,  the 
only  issue  for  you  to  determine  in  this  case  is  the  question 
whether  or  not  Bridget  dark  was  of  sound  and  disposing 
mind  at  the  date  of  the  execution  of  the  will  in  question, 
which  was  on  the  21st  of  September,  1915,  and  to  that  you 
will  answer  yes,  or  no,  according  as  nine  of  your  number 
conclude."  The  court  then  gave  the  jury  a  prepared  form 
of  verdict,  which  the  jury  answered  and  returned  as  follows : 
**We,  the  jury  in  the  above-entitled  cause  find  a  special  issue, 
Was  the  decedent,  Bridget  Clark,  of  sound  and  disposing 
mind  on  the  21st  of  September,  1915,  at  the  time  of  the 
execution  of  the  will  in  question!  Answer.  Yes.  Edward 
A.  Dakin,  Foreman." 

[1]  Over  and  over  again  the  instructions  repeated  the 
statement  that  this  was  the  only  thing  the  jury  was  to  decide 
and  that  it  must  be  decided  from  the  evidence  in  the  case. 
The  instructions  on  the  subject  were  complete,  elaborate,  and 
clear.  We  cannot,  on  appeal,  indulge  in  the  surmise  that 
the  jury  may  have  disobeyed  these  elaborate  and  express 
instructions  of  the  court,  disregarded  their  oaths  to  decide 
the  cause  from  the  evidence  introduced,  and  in  accordance 
with  the  law  as  given  them  by  the  court,  and  may  have  gone 
afield  upon  an  inquiry  as  to  the  extent  of  the  estate  and  the 
amounts  which  the  interested  parties  would  ultimately  re- 
ceive.   The  instruction  objected  to  did  not  direct  them  to 
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Bueh  inquiry.  The  giving  of  it  may  have  been  suggested  by 
the  closing  argument  of  counsel  for  appellant  to  the  jury,  , 
wherein  he  erroneously  stated  that  under  the  provisions  of 
the  will,  as  made,  twenty-four  thousand  dollars  of  the  thirty- 
nine  thousand  dollar  estate  would  ♦go  to  the  church.  But, 
however  this  may  be,  the  instruction  was  correct  in  point  of 
law,  and,  though  it  may  have  been  irrelevant  to  the  issue, 
there  was  nothing  in  it  which  could  tend  to  mislead  or  con- 
fuse the  jury  with  regard  to  a  question  so  clearly  and  pre- 
cisely submitted  for  its  decision.  [2]  An  instruction  cor- 
rect in  law,  but  upon  a  subject  that  is  outside  the  issues,  is 
not  cause  for  a  reversal,  unless  it  tends  to  mislead  the  jury 
«us  to  the  question  for  decision.  (Oeorge  v.  Los  Angeles  Ry, 
Co.,  126  Cal.  361,  [77  Am.  St.  Rep.  184,  46  L.  R.  A.  829,  58 
Pac.  819] ;  14  R.  C.  L.  782;  People  v.  Park,  62  Cal.  206.) 

Two  previous  wills  of  the  testatrix,  one  dated  July  12, 
1910,  the  other  November  14,  1912,  each  making  dispositions 
of  her  estate  similar  to  those  made  in  the  will  in  question, 
were  admitted  in  evidence.  The  api)ellant  asked  the  court 
to  instruct  the  jury  that  these  wills  were  to  be  considered 
as  well  as  all  the  other  evidence  admitted,  and  that  if  they 
should  find  they  were  executed  by  her  and  that  she  was 
then  of  sound  mind,  **it  does  not  necessarily  follow  from 
these  facts,  and  these  facts  alone,  that  at  the  time  of  the 
alleged  execution  of  the  v  .*  '  in  question  she  was  of  sound 
mind,"  and  that  they  ** should  give  these  facts  only  such  con-  , 
sideration  as  in  your  judgment  they  may  be  entitled  to.'' 

[3]  The  statement  included  in  the  instruction,  that  the 
fact  that  she  had  previously  executed  similar  wills  and  was 
then  of  sound  mind,  did  not  necessarily  establish  the  fact  that 
she  was  of  sound  mind  when  she  executed  the  later  will  in 
controversy,  is  in  the  nature  of  an  argument  to  the  jury.  It 
was  a  legitimate  argument  for  the  appellant's  attorney  to 
advance  in  his  address  to  the  jury.  Opposing  counsel  could 
with  equal  propriety  argue  that  the  fact  of  the  execution  of 
two  similar  wills  when  she  was  admittedly  of  sound  mind 
was  sufficient  evidence  to  satisfy  the  jury  of  her  sanity  when 
she  made  the  will  in  question.  [4]  But  it  is  not  the 
province  of  the  court  to  make  an  argument  to  the  jury,  and 
though  the  giving  of  an  instruction  argumentative  in  form 
may  not  always  be  cause  for  reversal,  it  is  also  true  that  the 
court  is  not  bound  to  give  such  an  instruction  even  if  the 
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argument  be  a  legitimate  one,  and  the  refusal  thereof  is  not 
error.  (People  v.  Stanton,  106  Cal.  139,  142,  [39  Pae.  525] ; 
People  V.  Williams,  17  Cal.  147;  People  v.  Hertz,  105  Cal. 
665,  [39  Pac.  32] ;  Birming%am  etc.  Co.  v.  Martin,  148  Ala. 
8,  [42  South.  618]  ;  38  Cyc.  1600.)  Furthermore,  it  violated 
the  rule  that  the  court  need  not  give  an  instruction  which 
emphasizes  one  of  the  facts,  among  others,  which  tend  to 
prove  or  disprove  an  ultimate  fact  in  issue.  The  instructions 
given  were  to  the  effect  that  the  jury  should  consider  all  the 
evidence  introduced  at  the  trial  bearing  on  the  condition  of 
her  mind  prior  to,  at  the  time  of,  and  subsequent  to  the  date 
of  the  will  in  question,  and  that  the  jury  should  consider 
her  state  of  mind  on  other  occasions  only  in  so  far  as  the 
same  sheds  light  upon  her  state  of  mind  when  the  will  in 
question  was  executed.  The  refusal  of  the  instruction  could 
not  have  been  prejudicial. 

The  third  ruling  complained  of  was  in  modifying  the  fol- 
lowing instruction  asked  by  the  appellant:  '*In  determining 
the  question  of  the  soundness  or  unsoundness  of  mind  of 
Bridget  Clark,  at  the  time  it  is  claimed  the  said  will  was 
madie,  you  have  a  right  to  consider  the  terms  and  provisions 
thereof,  and  if  you  believe  from  the  evidence  that,  at  the 
time  of  the  signing  of  the  said  instrument,  she  did  not  have 
the  mental  capacity  to  understand  each  and  all  of  its  pro- 
visions, and  in  fact  did  not  understand  each  and  all  of  its 
provisions,  then  I  charge  you  her  mind  was  unsound,  and 
your  answer  to  the  isstte — ^was  she  of  sound  mind  at  that 
time — will  be  *no.'  " 

As  modified  by  the  court  and  given  it  was  as  follows:  "In 
determining  the  question  of  the  soundness  or  unsoundness  of 
mind  of  Bridget  Clark,  at  the  time  of  the  execution  of  the 
will  in  question,  you  ^ire  to  consider  all  of  the  evidence  herein, 
and  if  you  believe  from  the  evidence  that,  at  the  time  of  the 
signing  of  the  said  instrument,  she  did  not  have  the  mental 
capacity  to  understand  its  provisions,  and  in  fact  did  not 
understand  its  provisions,  then  your  answer  to  the  issue — was 
she  of  sound  and  disposing  mind  at  that  time — will  be  'no.'  '* 

[5]  The  court  correctly  struck  out  the  phrase,  '*at  the 
time  it  is  claimed  the  said  will  was  made,"  and  inserted  in 
lieu  thereof  the  phrase,  **at  the  time  of  the  execution  of  the 
will."  At  the  trial  the  execution  of  the  will  was  admitted 
and  it  was  improper  for  the  court  to  suggest,  as  the  requested 
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infitniction  did,  that  its  execution  was  still  under  considera- 
tion. The  substitution  of  the  statement  that  the  jury  *'are 
to  consider*'  the  evidence,  for  the  statement  requested  that 
they  have  "a  right  to  consider"  it,  was,  of  course,  correct 
Instead  of  limiting  their  attention,  as  the  instruction  re- 
quested provided,  to  ''the  terms  and  provisions''  of  the  will 
in  question,  the  instruction  as  given  directed  the  jury  to 
consider  all  of  the  evidence  herein.  This  was  a  correct  in- 
struction, while  that  requested  might  have  misled  the  jury 
to  confine  their  consideration  to  the  will  alone.  The  sub- 
stitution of  the  phrase  *'its  provisions,"  referring  to  the  will, 
for  the  phrase  ''each  and  all  of  its  provisions,"  was  not  im- 
proper. The  elimination  of  the  phrase  in  the  requested  in- 
struction, "I  charge  you  her  mind  was  unsound,"  was  not 
harmful,  inasmuch  as  the  succeeding  phrase  stated  sub- 
stantially the  same  thing. 

[6]  Finally,  it  may  be  said  that  even  if  the  rulings  com- 
plained of  had  been  technically  erroneous,  it  cannot  be  said 
that  they  were  prejudicial  or  that  their  effect  was  such  as 
to  cause  a  miscarriage  of  justice.  The  case  made  by  the  ap- 
pellant regarding  the  mental  condition  of  the  testatrix  at 
the  time  of  the  execution  of  the  will  was  an  extremely  weak 
one.  On  the  other  hand,  the  proponents  of  the  will  intro- 
duced an  abundance  of  evid-ence  satisfactory  in  character, 
showing  that  the  decedent  was  then  of  sound  mind.  The 
great  preponderance  of  the  evidence  was  in  favor  of  the 
projwnents.  Under  these  circumstances,  the  judgment  can- 
not be  reversed.     (Const.,  sec.  4V^,  art  VI.) 

The  order  is  affirmed. 

Lawlor,  J.,  and  Olney,  J.,  concurred. 


[L.  A.  5941.    Department  One.— May  27,  1919.] 

In  the  Matter  of  the  Estate  of  LOUISE   P.   SHIRLET, 

Deceased.  , 

[1]  EsTATxs  or  Deceased  Persons  —  Wnx— 'Woeds  Imposing  Condi- 
tion UPON  Bequest  —  Address  to  Particular  Person  Unneces- 
sary.— Where  wordB  are  iwed  which  dispose  of  property  or  impose 
a  condition  upon  a  bequest  given  elsewhere  in  a  will,  thej  need  not 
be  addressed  to  anyone.  It  is  enough  that  they  show  the  intent 
ai>d  will  of  the  testatrix  regarding  the  property  or  lega^« 


Digitized  by  VjOOQ IC 


May,  1919.]  Estate  op  Shirley.  401 

[2]  Id. — ^FoRPBiTDBi  Clause— Words  not  Appeowno  Clear  Bequest 
— Bulb  Inapplicable. — The  rule  that  a  clear  and  distinct  bequest 
in  a  win  cannot  be  affected  by  any  other  words  not  equally  clear 
and  distinct  in  another  part  of  the  will,  is  not  applicable  to  a  pro- 
vision in  a  will  wherein  the  words  are  entirely  dear  and  distinct 
as  an  expression  of  the  will  of  the  testatrix  that  if  any  legatee 
or  devisee  shall  undertake  to  contest  the  will  the  legacy  given  to 
such  person  ehall  be  thereby  forfeited. 

[3]  Id. — OoNSTRucnoN  op  Forpeituri  Clause — ^Dispositive  Provision. 
A  clause  in  a  will  following  the  residuary  bequest  providing  that 
'^Should  any  one  to  whom  I  hav^  made  a  bequest  of  any  portion 
of  my  Dstate  undertake  to  break  my  Will  I  desire  such  persons 
bequest  becomes  void  and  be  set  aside,"  is  a  dispositive  provision 
of  the  will;  and  not  a  mere  expression  of  the  wish  or  desire  of  the 
testatrix,  and  a  violation  of  the  condition  works  a  forfeiture  of  the 
bequest. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  of  partial  distribution  of  the  estate  of  a 
deceased  person.    W.  A.  Sloane,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henning  &  McGtee  and  P.  B.  Andrews   for  Appellant. 

Johnson  W.  Puterbaugh  and  Eugene  Daney  for  Sespond- 
ent  ' 

SHAW,  J. — This  is  an  appeal  by  Lucy  C.  McEnney,  one 
of  the  legatees  mentioned  in  the  will  of  Louise  P.  Shirley, 
from  an  order  and  decree  of  the  superior  court  made  on  Sep- 
tember 19,  1918,  granting  the  petition  of  the  executor  to  par- 
tially distribute  the  assets  of  the  estate  and  denying  the  right 
of  the  appellant  to  participate  in  said  distribution. 

The  appellant  was  a  sister  and  one  of  the  heirs  at  law  of 
the  testatrix.  The  will  gave  to  Lucy  C.  McKinney  a  legacy 
of  one  thousand  dollars,  and  to  twelve  other  persons  legacies 
in  different  sums  varying  from  fifty  dollars  to  five  thousand 
dollars,  and  the  residue  to  two  young  sons  of  George  H.  Van 
Amam.  Pollowing  the  residuary  bequest  she  appointed 
Gteorge  Puterbaugh  as  the  executor  of  the  will.  Then  follows 
the  language  which  is  responsible  for  the  appeal,  as  follows: 

''Should  any  one  to  whom  I  have  made  a  bequest  of  any 
I)ortion  of  my  Estate  undertake  to  break  my  Will  I  de^re 
such  persons  bequest  becomes  void  and  be  set  aside.'* 

GLXXX  CaI.— 2e 
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The  court  found  that  Lucy  C.  McKinney  did  undertake 
to  break  the  will  by  contesting  probate  thereof;  that  on  the 
trial  of  said  contest  the  decision  was  against  her,  and  that 
said  will  was  thereui)on  duly  admitted  to  probate.  It-  is 
obvious  that  this  attempt  brings  her  within. the  terms  of  the 
clause  just  quoted,  and  that  if  said-  clause  constitutes  a  con- 
dition to  the  legacy  in  her  favor  she  has  violated  the  condi- 
tion and  thereby  forfeited  her  right  to  receive  such  legacy. 

The  appellant  contends  that  the  clause  above  quoted  is  not 
a  dispositive  provision  of  the  will,  but  a  mere  expression  of 
a  wish  or  desire,  addressed  to  no  particular  person  and  en- 
tirely ineffective  to  bring  about  a  forfeiture  of  the  legacy 
upon  a  violation  of  its  tenns.  In  support  of  this  construc- 
tion of  the  clause  she  relies  on  the  decisions  of  this  court 
in  Estate  of  Marti,  132  Cal.  666,  [61  Pac..964,  64  Pac.  1071] ; 
Kauffman  v.  Ories,  141  Cal.  295,  [74  Pac.  8461 ;  Estate  of 
MitcheU,  160  Cal.  618,  [117  Pac.  774] ;  and  Estate  of  Ptircell, 
167  Cal.  176,  [138  Pac.  704].  These  decisions  each  involved 
the  question  whether  or  not  a  precatory  trust  was  created  by 
the  terms  of  a  will  purporting  to  impose  upon  the  devisee 
or  legatee  a  duty  to  a  third  person  with  reference  to  the 
property  devised  or  bequeathed.  They  are  applications  of 
the  rule  of  interpretation  governing  words  addressed  to  the 
devisee  or  legatee  concerning  the  property  devised  or  be- 
queathed to  him,  as  distinguished  from  the  interpretation  of 
general  or  particular  expressions  of  the  testator's  will  not  so 
addressed',  or,  as  it  is  sometimes  stated,  **  addressed  to  the 
executor."  The  distinction  is  thus  stated  in  Estate  of  Marti, 
132  Cal.  671,  [61  Pac.  965] :  "While  the  desire  of  a  testator 
for  the  disposition  of  his  estate  will  be  construed  as  a  com- 
mand when  addressed  to  his  executor,  it  will  not,  when  ad- 
dressed to  his  legatee,  be  construed  as  a  limitation  upon  the 
estate  or  interest  which  he  has  given  to  him  in  absolute 
terms."  Appellant  seizes  upon  the  phrase,  *' addressed  to 
the  executor,"  in  the  above  passage,  and  therefrom  draws  the 
inference  that  when  the  word  ** desire"  is  used  and  it  is  not 
in  terms  or  expressly  addressed  to  any  person,  it  is  not  to  be 
construed  as  indicating  the  intention  of  the  testator  to  dis- 
j>ose  of  his  estate  or  to  effect  a  disposition  thereof,  but  is 
a  mere  ineffective  statement  of  his  hope  or  wish.  The  phrase 
quoted  was  used  in  that  case  only  as  a  convenient  form  of 
expression^  and  the  passage  is  not  to  be  taken  as  rigidly 
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as  the  appellant  claimB.  Other  words  have  been  held  equally 
effective.  In  Board  v.  Culp,  151  Pa.  470,  [25  Atl.  118], 
quoted  with  approval  in  Estate  of  Tooley,  170  Cal.  166,  [Ann. 
Gas.  1917B,  516,  149  Pac.  574] ;  the  rule  is  said  to  be  that 
where  words  of  request  and  the  like  **are  used  in  direct 
reference  to  the  estate,  they  are  prima  facie  testamentary 
and  imi)erative,  and  not  precatory.'*  In  Estate  of  Tooley, 
the  testatrix,  after  a  positive  gift  of  all  her  property  to  her 
daughter,  followed  it  with  the  statement  that  if  the  daughter 
died  without  husband  or  children  **I  desire  that  any  property 
that  may  be  left  divided  equally  among  my  sisters  and 
brother.'*  The  word  ** desire,"  so  used,  was  held  to  be  a 
word  disposing  of  the  estate  and  qualifying  the  preceding 
gift  thereof.  The  court  said:  **The  rule  is  practically  uni- 
versal that  words  in  a  will  indicating  the  wish  of  the  tes- 
tatrix regarding  the  disposition  to  be  made  of  her  property 
by  the  law  at  her  death  are  to  be  taken  as  a  dispositive  pro- 
vision," and  that  where  **  directed  to  the  executor  or  to  the 
law  and  not  to  a  devisee  or  legatee,"  the  word  ** desire"  is 
suiBcient  '*to  declare  a  disi)osition  of  the  property." 

[1]  The  fact  that  the  clause  here  involved  is  not  formally 
addressed  or  directed  to  any  person  as  one  by  whom  the  be- 
quest should  be  set  aside  is  of  no  importance.  Where  words 
are  used  which  dispose  of  property  or  impose  a  condition 
upon  a  'bequest  given  elsewhere  in  the  will,  they  need  not 
be  addressed  to  anyone.  It  is  enough  that  they  show  the 
intent  and  will  of  the  testatrix  regarding  the  property  or 
legacy.  If  they  do  this,  the  court  and  the  law  will  carry  it 
out  by  probating  the  will  and  distributing  the  estate  as  is 
provided  therein. 

[2]  The  appellant  also  invokes  the  rule  that  a  clear  and 
distinct  bequest  in  a  will  cannot  be  affected  by  any  other 
words,  not  equally  clear  and  distinct  in  another  part  of  the 
will.  (Civ.  Code,  sec.  1322.)  The  words  of  the  qualifying 
clause  first  above  quoted  are  hot  grammatical  in  form,  but 
they  are  entirely  clear  and  distinct  as  an  expression  of  the 
will  of  the  testatrix  that  if  any  legatee  or  devisee  shall 
undertake  to  contest  the  will  the  legacy  given  to  such  person 
shall  be  therein  forfeited.  The  rule  referred  to  does  not 
apply  to  the  case. 

[3]  We  are  of  the  opinion  that  the  court  below  correctly 
construed  the  will  and  properly  held  that  the  appellant  was 
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not  entitled  to  the  legacy.     {Estate  of  Hite,  155  Cal.  436, 
[17  Ann.  Cas.  993,  21  L.  R.  A.  (N.  S.)  953,  101  Pac.  443] ; 
Estate  of  Miller,  156  Cal.  ^19,  [23  L.  E.  A.  (N.  S.)  868, 103 
Pac  842].) 
The  order  is  affirmed. 

Olney,  J.,  and  Lawlor,  J.,  concurred. 


[S.  P.  No.  8927.    In  Bank.— May  27,  1919.] 

MABT  M.  SELOWSKY,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  NAPA  COUNTY,  Respondent. 

[1]  Contempt  of  Ck)UBT  —  Affidavit  —  Sufpiciknoy.  —  An  affidavit 
charging  the  commission  of  a  contempt  need  not  be  more  specific 
in  its  averments  of  the  facts  constituting  the  contempt  than  a  com- 
plaint or  an  information  charging  a  crime. 

[2]  Id. — ^Vioi*ATioN  OF  Injunction — Use  of  Premises  fob  Pbostitxj- 
TioN— Affidavit— Specific  Acts  of  Levtdness — ^Unnecessary  Al- 
legation.— ^In  a  contempt  proceeding  for  violation  of  a  decree  per- 
{>etuall7  enjoining  the  use  of  premises  for  the  purpose  of  lewdness, 
assignation,  or  prostitution,  a  general  allegation  in  the  affidavit 
that  the  affiant  knows  of  his  own  knowledge  that  the  premises 
were  being  used  for  such  purpose,  is  sufficient  to  give  the  court 
jurisdiction  of  the  proceeding,  without  an  allegation  of  the  com* 
miflsion  of  specific  acts  of  lewdness. 

[8]  Id. — ^Finding — ^Ui/hmate  Pact. — ^In  such  proceeding  a  finding  that 
the  defendant  did,  in  violation  of  the  decree,  conduct  the  prem- 
ieeiB  for  the  purpose  of  lewdness,  assignation,  and  prostitution  is  a 
sufficient  finding  of  the  ultimate  fact  in  issue,  and  no  finding  as  to 
particular  acts  of  lewdness,  assignation,  or  prostitution  is  eesentiaL 

[4]  Bbd-uoht  Abatement  Act— Penalty  fob  Contempt— Constitu- 
tional Law. — Section  6  of  the  Bed-light  Abatement  Act  (Stats. 
1913,  p.  20),  providing  a  different  and  noore  severe  penalty  for 
eontempt  than  the  penalties  prescribed  in  the  general  code  provi- 
sions relating  to  contempts,  is  not  violative  of  section  11  of  article 
I  of  the  constitution  which  provides  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation,  since  there  is  much  in  the 
nature  of  the  contempt  contemplated  and  condemned  hj  the  sec- 
tion of  the  act  which  differentiates  it  from  other  possible  acts  of 
contempt  and  justifies  the  imposition  of  a  different  and  more  severe 
^naltj. 
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[5]  Id. — Title  of  Act — ^Pinaltt  fob  Contempt — ^Pboyision  Cotebed. 
Tho  provisiona  of  the  Bed-light  Abatement  Act  fixing  a  penalty  for 
th^  yiolation  of  the  decrees  provided  for  therein  are  sufficiently 
covered  by  the  title  of  the  act  reading  as  follows:  "An  act  declar- 
ing all  buildings  and  places  nuisances  wherein  or  upon  which  acts 
of  lewdness,  assignation  or  prostitution  are  held  or  occur  or  which 
are  used  for  such  purposes,  and  providing  for  the  abatement  and 
prevention  of  eoch  nuisances  by  injunction  and  otherwise." 

[6]  Id. — ^Injunctivx  EELiiBf-7-PBEvious  Authority  Under  Cod»— Pro- 
vision OF  Act  Unaffected  by. — ^The  Bed-light  Abatement  Act  in  so 
far  as  it  purports  to  confer  authority  to  grant  injunctive  relief  is 
not  nugatoiy  because  the  court  had  previous  to  the  enactment  gen^ 
eral  power  to  enjoin  nuisances  under  the  Code  of  Civil  Procedure, 
since  it  is  competent  for  the  legislature*  to  provide  two  or  more 
concurrent  modes  of  obtaining  a  given  end,  no  matter  how  similar 
they  may  be. 

[7]  Id. — Judoment^-^Order  of  Abatement. — A  judgment  under  the 
Bed-light  Abatement  Act,  which  in  all  respects  closely  follows  the 
words  and  provisions  of  the  act,  is  not  void,  because  it  does  not 
eontain  the  abatement  order  provided  by  lection  7  of  the  act,  since 
the  injunctive  relief  and  the  order  of  abatement  are  not  so  in- 
separably connected  that  the  injunction  cannot  stand  unless  the 
abatement  order  is  made  a  part  of  the  judgment. 

PEOCEEDINGS  on  Certiorari  to  review  and  annul  cer- 
tain proceedings  culminating  in  a  judgment  entered  by  the 
Superior  Court  of  Napa  County  convicting  the  petitioner  of 
contempt  of  court.    Judgment  afSrmed. 

The  facts  are  stated  in  the  opinion  of  the  ooiurt. 

Frank  J.  Murphy  for  Petitioner. 

Nathan  F.  Coombs  and  Frank  L.  Coombe  for  Respondent. 

LENNON,  J. — Certiorari  to  review  and  annul  certain  pro- 
ceedings culminating  in  a  judgment  entered  by  the  superior 
court  of  Napa  County  convicting  the  petitioner  of  contempt 
of  court  and  sentencing  her  to  pay  a  fine  of  one  thousand 
dollars  and  to  serve  a  term  of  six  months'  imprisonment  in 
the  county  jail. 

On  November  19,  1917,  the  superior  court  of  Napa  County 
found  in  an  action  instituted  under  the  provisions  of  a 
statute  known  as  the  ''Bed-light  Abatement  Act"    (Stats. 


Digitized  by  VjOOQ IC 


406    Selowsky  v.  Supbriob  Court  op  Napa  Co.     [180  Cal. 

1913,  p.  20)  that  the  ''Stone  Bridge  Saloon/'  situated  within 
the  said  county,  was  owned,  in  the  possession  of,  and  main- 
tained and  conducted  by  the  petitioner  herein  as  a  place  of 
lewdness,  assignation,  and  prostitution.  A  decree  was  duly 
entered  in  that  action  adjudging  and  declaring  the  said 
premises  to  be  a  nuisance,  and  perpetually  enjoining  the 
petitioner  from  directly  or  indirectly  using  or  permitting  the 
use^  of  the  said  premises  for  the  purpose  of  lewdness,  as- 
signation, or  prostitution.  On  July  9,  1918,  the  said  court, 
having  found  that  the  petitioner  had  used  the  said  premises 
for  the  purpose  of  lewdness,  assignation,  and  prostitution 
on  or  about  ]\Hay  18,  1918,  entered  the  contempt  judgment 
here  complained  of. 

The  petitioner  attacks  this  judgment  on  four  grounds: 
(1)  That  none  of  the  affidavits  upon  which  the  contempt 
proceeding  was  instituted  alleged  facts  with  sufficient  detail 
to  give  the  court  jurisdiction  to  proceed  in  the  matter;  (2) 
that  the  findings  upon  which  tiie  contempt  judgment  is 
based  are  fatally  defective  in  that  they  fail  to  detail  an^^  par- 
ticular and  specific  act  of  lewdness,  assignation,  or  prostitu- 
tion found  to  have  been  permitted  by  the  petitioner  upon 
the  premises  in  question;  (3)  that  in  so  far  as  the  contempt 
judgment  purports  to  be  entered  pursuant  to  section  6  of  the 
statute  in  question,  it  is  void  in  this,  that  the  said  section 
6  is  violative  of  section  11  of  v  article  I  of  the  constitution  of 
the  state  of  California ;  (4)  that  the  judgment  is  not  in  fact 
authorized  by  section  6  of  the  statute  in  question  and  was 
not  in  fact  entered'  pursuant  thereto,  and  that  there  is  no 
other  statutory  provision  providing  for  and  i)ermitting  the 
particular  penalty  imposed. 

Prior  to  the  institution  of  the  contempt  proceedings,  the 
.  court  had  entered  a  valid  decree  prohibiting  the  use  of  the 
premises  in  question  for  the  purpose  of  lewdness,  assignation, 
or  prostitution.  The  petitioner  was  duly  served  with  a  copy 
of  the  decree.  Willful  disobedience  of  the  decree  of  a  court 
having  jurisdiction  to  make  it  ordinarily  constitutes  a  con- 
tempt. (Code  Civ.  Proc.,  sec.  1209;  Pen.  Code,  sec.  166.) 
Pursuant  to  section  1211  of  the  Code  of  Civil  Procedure,  the 
court  was  empowered  to  take  cognizance  of  a  contempt  thus 
committed  in  a  proceeding  instituted  by  the  presentation  of 
an  affidavit  setting  forth  the  fact  or  facts  constituting  the 
contemi)t.     The  contempt  charged  in  the  proceedings  here  in 
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cpntroversy  consisted  in  the  willful  use  of  the  premises  in 
question  by  the  petitioner  in  defiance  of  the  court's  decree 
for  the  purpose  of  lewdness,  asei^ation,  and  prostitution. 
A  sufficient  allegation  in  the  affidavit  by  which  the  contempt 
proceedings  were  instituted  to  the  effect  that  the  premises 
were  so  used  was  essential.  But  a  proceeding  to  punish  for 
contempt  is  criminal  in  character  and  the  affidavit  which  is 
made  the  basis  of  the  proceeding  is  the  counterpart  of  the 
complaint  in  a  criminal  action.  (Frowley  v.  Superior  Court, 
158  Gal.  222,  [110  Pac.  817]  ;  Ex  parte  Oould,  99  Cal.  360, 
[37  Am.  St.  Rep.  57,  21  L.  B.  A.  751,  33  Pac.  1112].) 
[1]  Therefore,  an  affidavit  charging  the  commission  of  a  con- 
tempt need  not  be  more  specific  in  its  averments  of  the  facts  • 
constituting  the  contempt  than  a  complaint  or  an  information 
charging  a  crime. 

In  support  of  the  contempt  proceedings  and  judgment,  the 
record  shows  the  affidavit  of  one  Kelton,  sheriff  of  Napa 
County,  wherein  it  is  alleged: 

**That  on  the  18th  day  of  May,  1918,  he,  in  company  with 
officers  of  the  law,  visited  the  premises  belonging  to  Mrs. 
M.  Salowsky,  mentioned  and  set  forth  in  the  judgment  in  said 
cause,  made,  signed  and  filed  herein  on  the  10th  day  of  No- 
vember, 1917,  and  that  at  said  time  said  Mrs.  M.  Salowsky 
was  still  the  owner  and  in  charge  of  said  premises,  and  was 
keeping  and  maintaining  a  house  of  lewdness,  assignation  and 
prostitution,  assisted  by  one  Florence  Ponta,  as  follows: 

**That  at  said  time,  said  Florence  Ponta  occupied  a  room 
at  said  premises  with  a  man,  and  affiant  verily  believes  com- 
mitted with  him  then  and  there,  the  acts  of  illicit  sexual  in- 
tercourse ; 

**That  thereafter,  and  on  the  same  day,  said  Florence 
Ponta  occupied  a  room  at  said  premises  with  another  man 
and,  as  affiant  believes,  committed  such  acts ; 

**That  said  premises  set  forth  in  said  judgment  herein- 
before referred  to,  and  occupied  by  said  Mrs.  M.  Salowsky, 
sometimes  known  as  and  called  Mary  M.  Selowsky,  and  Mrs. 
M.  Krueger,  on  the  18th  day  of  May,  1918,  were  in  charge  of 
'Said  Mrs.  ^I.  Salowsky  as  the  owner  thereof,  and  was  con- 
ducted as  a  house  of  lewdness,  assignation  and  prostitution ; 

**That  Florence  Ponta,  one  of  the  inmates  thereof,  is  a 
prostitute,  and  was  working  in  said  house  for  said  Mrs.  M. 
Salowsky  as  a  prostitute; 
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"That  aflSant,  by  reaaon  of  his  long  experience  as  a  Sheriff, 
16  familiar  with  houses  of  prostitution  and  knows  of  his  own 
knowledge  that  said  premises,  on  said  date,  were  being 
maintained,  conducted  and/  operated  by  said  Mrs.  M.  Salow- 
aky  as  a  house  of  lewdness,  assignation  and  prostitution; 
and  that  all  of  said  acts  of  lewdness,  assignation  and  prosti- 
tution committed  on  said  premises  were  committed  with  the 
knowledge  and  approval  of  said  Mrs.  M.  Salowsky,  ahd  for 
her  personal. financial  gain,,  and  for  the  purpose  of  lewdness, 
assignation  and  prostitution." 

The  petitioner  contends  that  the  aflBdavit  was  insufl&cicnt 
in  that  no  specific  act  of  lewdness,  assignation,  or  prostitution 
was  alleged  except  upon  the  belief  of  the  affiant,  and  that  the 
grounds  upon  which  that  belief  was  based  were  not  set  forth. 
Conceding  that  there  may  be  no  sufficient  allegation  of  any 
specific  act  of  lewdness,  assignation,  or  prostitution,  we  are, 
nevertheless,  of  the  opinion  that  the  affidavit  as  a  whole  was 
sufficient  to  institute  the  contempt  proceedings  and  to  support 
the  judgment.  {Ex  parte  Selowsky,  38  Cal.  App.  569,  [177 
Pac.  301] .)  The  allegations  of  Kelton's  affidavit  that  he  faiew 
of  his  own  knowledge  that  the  premises  in  question  were  in 
the  possession  of  the  petitioner  and  were  being  used  and 
conducted  by  her  as  a  place  of  lewdness,  assignation,  and 
prostitution  stated  an  essential  and  ultimate  fact.  Clearly, 
if  Kelton  willfully  and  contrary  to  his  oath  averred  that  to 
be  true  which  he  knew  to  be  false  or  which  he  did  not  know 
to  be  true,  he  was  guilty  of  perjury.  (Pen.  Code,  sees.  118, 
125.)  Such  a  general  allegation  of  the  use  of  premises  as 
a  place  of  lewdness,  assignation,  and  prostitution  would  be 
proof  against  demurrer  in  a  complaint  charging  the  viola- 
tion of  section  315  of  the  Penal  Code,  namely,  the  keeping 
of  a  house  of  ill  fame.  It  is  well  settled  that  a  general  al- 
legation of  the  use  of  premises  for  the  purpose  of  lewdness, 
assignation,  and  prostitution  is  sufficient  in  a  complaint,  and 
that  it  is  unnecessary  to  allege  the  name  or  character  of  the 
frequenters  of  the  house,  or  to  allege  particular  acts  of 
lewdness,  assignation,  or  prostitution.  (State  v.  Patterson, 
7  Ired.  (N.  C.)  70,  [45  Am.  Dec.  506] ;  State  v.  Dame,  60 
N.  H.  479,  [40  Am.  Rep.  331] ;  State  v.  Brunell,  29  Wis.  435; 
Betts  V.  State,  93  Ind.  375 ;  State  v.  Schafer,  74  Iowa,  704, 
[39  N.  W.  89]  ;  Drake  v.  State.  14  Neb.  535,  [17  N.  W.  117] ; 
State  v.  Jones,  53  W.  Va.  613,  [45  S.  W.  916].)     [2]    By 
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a  parity  of  reasoning,  we  are  constrained  to  hold  that  the 
aflBdavit  of  Kelton  was  sufficient  to  give  the  court  jurisdic- 
tion to  proceed  and  to  pronounce  judgment  in  the  contempt 
proceedings. 

[3]  The  foregoing  discussion  practically  disposes  of  the 
contention  that  the  findings  of  the  court  were  insufficient  in 
that  they  failed  to  detail  any  specific  act  of  lewdness,  as- 
signation, or  prostitution  permitted  on  the  premises  in  ques- 
tion by  the  petitioner.  The  oourt  did  find  as.  a  fact  that  on 
May  18,  1918,  the  petitioner  did,  in  violation  of  the  decree 
of  the  court,  conduct  the  premises  in  question  for  the  pur- 
pose of  lewdness,  assignation,  and  prostitution.  This  was 
an  amply  sufficient  finding  of  the  ultimate  fact  in  issue.  Any 
finding  as  to  particular  acts  of  lewdness,  assignation,  or  pros- 
titution would  have  been  out  oif  place  as  being  a  recitation  of 
purely  evidentiary  matter. 

Ck>nsidering  the  constitutional  question,  it  appears  that 
the  court  in  the  judgment  here  in  question  imposed  penalties 
authorized  by  section  6  of  the  Abatement  Act  which  are  in 
excess  of  the  penalties  prescribed  in  the  general  code  pro- 
visions relating  to  contempts.  It  is  urged  that  by  reason  of 
the  fact  that  said  section  6  provides  a  <iififerent  and  more 
severe  penalty  for  a  eertain  class  of  contempts  it  is  violative 
of  section  11  of  article  I  of  the  constitution,  which  provides 
that  all  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion. This  provision  only  requires  a  law  to  operate  uni- 
formly upon  all  persons  in  the  same  category.  {Wigmore 
V.  Buell,  122  Cal.  144,  [54  Pac.  600].)  It  is  satisfied  if  the 
statute  applies  alike  to  all  persons  or  objects  within  a  class 
founded  upon  some  natural  and  intrinsic  distinction.  {Vail 
V.  San  Diego  Cownty,  126  Cal.  35,  [58  Pac.  392].)  Operation 
differently  upon  different  classes  is  proper  if  there  is  a  rea- 
sonable basis  for  the  distinction.  (Kaiser  Land  and  Frvit 
Co.  V.  Cwrry,  155  Cal.  638,  [103  Pac.  341].)  The  applica- 
tion of  these  principles  to  the  particular  legislation  here  in- 
volved has  been  correctly  stated  by  Mir.  Justice  Hart  as  fol- 
lows: **We  know  of  no  constitutional  limitation  upon  the 
right  of  the  legislature  to  fix  reasonable  i>enalties  for  con- 
tempts of  the  judgments,  decrees,  orders,  or  processes  of 
courts  of  justice,  and,  in  admeasuring  such  •punishments,  to 
assign,  as  it  may  do  and  has  done  in  cases  of  public  crime, 
to  certain  acts  of  contempt  a  greater  or  leas  penalty  than 
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is  annexed  to  others,  according  to  the  nature  of  the  contempt 
with  respect  to  the  subject  matter  of  the  adjudication  vio- 
lated an-d  the  consequences  of  such  violation  to  the  public 
or  to  individual  rights."  {People  v.  Barhieri,  33  Cal.  App. 
770,  780,  [166  Pac.  812,  816].  See,  also,  People  v.  Casa, 
35  Cal.  App.  194,  [169  Pac.  454].) 

It  is  objected  that  every  contempt  is  against  the  majesty 
of  the  law  and  the  dignity  and'  authority  of  the  court  and 
that,  therefore,  classification  on  the  basis  of  other  circum- 
stances affecting  the  public  welfare  must  be  held  improper. 
The  answer  to  this  is  that  there  can  be  no  doubt  that  the 
legislature  has  power  to  classify  with  respect  to  the  penalty 
to  be  imposed,  not  only  upon  the  basis  of  the  inherent  nature 
of  the  offense,  but  also  upon  the  basis  of  the  nature  of  the 
circumstances  attending  the  commission  of  the  offense  con- 
sidered in  their  relation  to  the  public  welfare.  {People 
V.  Finley,  153  Cal.  59,  [94  Pac.  248] ;  People  v.  Carson,  155 
Cal.  164,  [99  Pac.  970].) 

The  contempt  contemplated  and  condemned  by  section  6 
of  the  Abatement  Act  is  the  keeping  of  a  house  of  lewdness, 
assignation,  or  prostitution.  We  think  there  is  much  in  the 
nature  of  this  contempt  which  differentiates  it  from  other 
possible  acts  of  contempt  and  justifies  the  imposition  of  a 
different  and  more  severe  penalty.  The  keeping  of  a  house 
of  prostitution  is  itself  a  crime.  (Pen.  Code,  sec.  315.)  It 
is  a  crime  involving  moral  turpitude.  It  is  subversive  of  the 
public  morals  and  decency  and  affects  injuriously  the  sexual 
life  of  the  people  in  a  manner  and  to  an  extent  unparalleled 
by  any  other  act.  It  is  not  to  be  forgotten  that  morals, 
decency,  and  sexual  purity  have  been  protected  by  elaborate 
penal  legislation  from  the  earliest  times  on  the  theory  that 
the  fate  of  a  nation  depends  on  the  breed  of  men  it  produces. 
[4]  It  follows  that  it  was  competent  for  the  legislature  to 
provide  for  a  distinctive  and  more  severe  penalty  for  the 
commission  of  those  acts  of  contempt  contemplated  and  con- 
trolled by  the  statute  in  question. 

Ex  parte  Clancy,  90  Cal.  553,  [27  Pac.  411],  cannot  be 
relied  upon  as  an  authority  against  the  foregoing  conclusion. 
While  in  that  case  the  writer  of  the  main  opinion  said  that 
it  was  not  competent  for  the  legislature  to  provide  one  mode 
of  reviewing  judgments  in  contempt  proceedings  in  general 
and  another  mode  of  reviewing  contempt  proceedings  arising 
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in  cases  under  the  Insolvent  Act,  and  while  a  majority  of  the 
court  concurred  in  the  result,  still  it  will  be  noted  that  the 
conclusion  reached  by  the  writer  of  the  main  opinion  con- 
cerning the  constitutional  question  involved  did  not  receive 
the  concurrence  of  the  majority  of  the  court.  But,  aside 
from  this,  in  that  case  no  reasonable  basis  for  any  classifica- 
tion was  suggested  and  probably  none  could  have  been  stig- 
gested.  There  is,  therefore,  nothing  in  that  decision  which 
conflicts  with  our  holding  here. 

Nor  can  the  statute  be  assailed  on  the  theory  that  it  con- 
flicts with  section  1218  of  the  Code  of  Civil  Procedure.  That 
section  cannot  be  said  to  purport  to  fix  the  penalty  for  all 
contempts.  Indeed,  the  next  succeeding  section  provides  a 
different  punishment  for  certain  classes  of  contempts,  while 
a  still  different  punishment  is  provided  in  the  Penal  Code 
for  the  contempts  enumerated  in  section  166  thereof. 
{People  V.  Barhieri,  supra,) 

[6J  There  is  no  merit  in  the  contention  that  the  provi- 
sions of  the  statute  in  question  fixing  a  penalty  for  the  viola- 
tion of  the  decrees  provided  for  therein  are  not  covered  by 
the  title  of  the  act.  The  title  reads:  **An  act  declaring  all 
buildings  and  places  nuisances  wherein  or  upon  which  acts 
of  lewdness,  assignation,  or  prostitution  are  held  or  occur 
or  which  are  used  for  such  purposes,  and  providing  for  the 
abatement  and  prevention  of  such  nuisances  by  injunction 
and  otherwise.''  (Stats.  1913,  p.  20.)  This  is  sufficient  to 
cover  provisions  for  the  punishment  of  the  violation  of  in- 
junctions provided  for  in  the  body  of  the  statute.  **A  title 
fairly  expressing  the  general  subject  covers  all  proper  means 
and  instrumentalities  which  will  or  may  facilitate  the  ac- 
complishment or  enforcement  of  the  purpose  expressed,  such 
for  instance,  as  a  provision  prohibiting  violations  of  the  act 
or  prescribing  a  penalty  or  other  punishment  for  such  vio- 
lations.''    (26  Am.  &  Eng.  Ency.  of  Law,  588.) 

[6]  There  is  no  merit  in  the  contention  that  injunctive 
relief  is  not  ** expressly  provided  for"  in  the  act  in  question. 
This  contention  is  apparently  based  upon  the  theory  that 
because  the  court  had  authority  to  grant  injunctive  relief 
pursuant  to  the  provisions  of  an  earlier  statute,  the  Abate- 
ment Act,  in  so  far  as  it  purports  to  confer  authority  to  grant 
injunctive  relief,  is  nugatory  since  it  assumes  to  give  what 
the  court  already  has.    It  is  undoubtedly  competent  for  the 
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legidature  to  provide  two  or  more  concurrent  modes  of  ob- 
taining a  given  end,  no  matter  how  similar  they  may  be. 
Granting  that  the  court  already  had  a  general  power  to  en- 
join nuisances  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure,  it  nevertheless  appears  that  the  Abatement  Act 
does  in  terms  authorize  the  entering  of  a  permanent  injunc- 
tion, such  as  that  entered  in  the  original  proceeding  in  this 
case  on  November  19,  1917.  Since,  therefore,  section  6  of  the 
act  authorizes  the  penalty  here  imposed  in  case  of  the  viola- 
tion of  any  decree  ** expressly  provided  for"  in  the  act,  it 
follows  that  the  contempt  judgment  herein  complained  of  was 
in  fact  authorized  by  the  act. 

[7]  It  is  suggested  by  the  petitioner  that  there  was  in 
fact  no  proper  judgment  pursuant  to  the  terms  of  the  Abate- 
ment Act,  because  the  judgment  did  not  contain  the  order 
contemplated  by  section  7  of  the  act.  That  section,  in  words 
that  are  apparently  mandatory,  directs  the  entry  of  an  order 
requiring  the  removal  and  sale  of  **all  fixtures,  musical  in- 
struments and  movable  property  used  in  conducting  .  .  .  the 
nuisance,*'  and  requiring  the  ''eflfectual  closing  of  the  build- 
ing .  .  .  against  its  use  for  any  purpose,"  and  so  keeping  it 
closed  for  a  year.  In  all  respects,  save  that  noted,  the  proceed- 
ings and  judgment  in  the  original  action  closely  followed  the 
words  and  provisions'  of  the  Abatement  Act  Unless,  therefore, 
the  order  of  abatement  is  so  inseparably  connected  with  the 
injunctive  relief  provided  for  in  sections  3  and  6  of  the  act 
that  the  intent  of  the  legislature  is  manifest  that  no  injunc- 
tion shall  stand  unless  the  abatement  order  is  made  part  of  the 
judgment,  the  petitioner's  suggestion  is  entitled  to  no  con- 
sideration. The  injuctive  relief  may  be  had  against  any- 
one maintaining  the  nuisance  whether  owner  or  tenant.  The 
abatement  order  is  a  remedy  only  against  the  owner.  If  the 
owner  has  been  guilty  of  no  contempts,  he  may,  by  filing 
a  bond,  stay  the  abatement  order  which  apparently  runs 
out  of  itself  in  a  year.  The  injunctive  relief,  on  the  other 
hand,  can  be  made  permanent.  There  may  be  cases  where 
the  owner  is  completely  innocent,  ignorant  of  the  use  of  the 
property  and  opposed  to  any  immoral  use  thereof.  In  such 
case,  the  entire  purpose  of  the  statute  would  be  accomplished 
by  the  injunction  and  an  abatement  order  would  not  only 
serve  no  useful  purpose  but  would  work  a  positive  injustice. 
Upon  this  analysis  of  the  act,  there  is  no  doubt  but  that  the 
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court  may  enter  a  perpetual  injunction  pursuant  to  the 
Abatement  Act  without  necessarily  including  in  the  judgment 
the  order  of  abatemei^t  contemplated  in  i^ecticm  7  of  the  act. 
Such  an  injimction  was  duly  entered  by  the  superior  court 
of  Napa  County  in  the  original  proceeding  in  this  case  on 
November  19,  1917. 
The  judgment  is  affirmed. 

Wilbur,  jr.,  Mdvin,  J.,  Shaw,  J.,  Olney,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 


[L.  A.  No.  5577.    Department  One.— May  28,  1919.] 
In  the  Matter  of  the  Estate  of  JOHN  P.  McGUE,  Deceased. 

[1]  Guardian  and  WIbd — Account— Charge  With  Entire  Interest 
IN  Note — Order  Sbttunq  Account— Guardian  Concluded  by. — 
Where  a  wife,  as  the  guardian  of  the  person  and  estate  of  her  huB- 
band,  an  incompetent  person,  charged  herself  in  her  final  aoeonnt 
with  the  whole  of  a  promissory  note  as  belonging  to  the  estate,  in 
which  she  owned  a  one-half  interest,  the  order  of  the  court  set- 
tling the  account  and  directing  the  guardian  to  turn  over  the  bal- 
ance of  the  estate  to  the  legally  appointed  administratrix  of  the 
estate  of  the  deceased  incompetent,  was  an  adjudication  against  her 
of  the  fact  that  the  estate  of  her  deceased  husband,  and  not  herself, 
was  the  owner  of  the  note  and  of  the  whole  thereof,  and  in  the 
absence  of  an  appeal  such  order  was  conclusive  and  cannot  be  col- 
laterally attacked. 

[2]  Id.  —  Death  or  Insane  Person — SEmiEMXNT  or  Account  or 
Guardun — ^Jurisdiction. — Under  section  1774  of  the  Code  of  Civil 
Procedure  a  court  has  jurisdiction  in  a  guardianship  proceeding  of 
en  insane  person  to  settle  the  account  of  the  guardian  after  the 
death  of  the  ward. 

APPEAL  from  an  order  of  the  Superior  Oourt  of  Los 
Angeles  County  settling  an  account  of  an  administratrix  of 
the  estate  of  a  deceased  person.  James  C.  Rives,  Judge. 
Beversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Stephens  &  Stephens   for  Appellants. 
Bordwell  &  Mathews  for  Respondent. 

SHAW,  J. — The  appeal  herein  is  taken  from  an  order  of 
the  superior  court  settling  an  account  current  rendered  by 
Elizabeth  E.  McGue  as  administratrix  of  the  estate  of  John 
P.  McGue,  deceased. 

In  the  account  the  administratrix  charged  against  herself 
the  sum  of  $138,068.41,  as  the  amount  of  inventory  and 
appraisement.  This  inventory  and  appraisement  in- 
cluded a  one-half  interest  in  a  certain  note  executed  by 
one  Boggs  on  December  16,  1913,  payable  to  the  de- 
cedent John  P.  McGue  and  the  said  Elizabeth  E.  McGue^ 
who  was  then  his  wife,  for  the  sum  of  eight  thousand  five 
hundred  dollars.  In  the  inventory  the  estate  was  given 
credit  for  only  a  one-half  interest  in  this  note,  and  it  was  ap- 
praised therein  at  $4,250.  Consequently  the  account  covered 
but  a  one-half  interest  in  the  note.  Abram  L.  McGue,  a 
brother  of  the  decedent,  and  Delbert  McGue,  the  son  of  a 
deceased  brother,  the  appellants  herein,  filed  exceptions  to 
the  account,  alleging  that  the  decedent  at  the  time  of  his 
death  owned  the  entire  interest  in  the  Boggs  note  and  that 
the  account  was  incorrect  and  false  in  so  far  as  it  failed  to 
charge  against  the  administratrix  and  credit  to  the  estate 
the  whole  amount  of  said  note.  The  appellants  are  heirs  of 
,the  decedent,  but  not  the  only  heirs. 

The  respondent  in  answer  to  the  exceptions  alleged  that 
at  the  time  of  the  execution  of  the  Boggs  note  in  1913,  McQue 
madie  a  gift  to  her  of  a  one-half  interest  in  the  note  and  in 
the  mortgage  given  to  secure  the  same,  and  that  she  thereby 
became  the  owner  of  said  one-half  as  her  own  property.  She 
further  alleged  that  thereafter,  on  September  22,  1915,  some 
four  months  before  McGue 's  death,  he  was  duly  adjudged  to 
be  an  incompetent  i)erson  and  that  she  was  appointed  his 
guardian;  that  as  such  guardian  she  filed  an  inventory  and 
appraisement  of  his  estate,  in  which  the  entire  interest  in 
said'  note  was  by  mistake  listed  as  belonging  to  the  ward  and 
was  valued  at  eight  thousand  five  hundred  dollars;  that  her 
said  husband  died  on  January  21,  1916;  that  thereafter  in 
preparing  a  final  account  as  such  guardian  she  failed  to 
observe  said  error  in  the  inventory,  and  that  by  charging  her- 
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self  with  the  amount  of  said  inventory  she  charged  herself 
as  guardian  with  the  entire  interest  in  said  note  as  property 
belonging  to  her  said  husband.  She  also  alleged  that  she  did 
not  discover  said  mistake,  and  was  not  aware  that  this  said 
account  and  inventory  included  the  entire  interest  in 
said  note  as  the  property  of  the  ward  until  shortly  afterward, 
when  she  came  to  make  out  her  inventory  as  the  adminis- 
tratrix of  the  estate  of  said  decedent. 

Upon  the  trial  the  court  made  findings  to  the  effect  that 
Ihe  administratrix  was  the  owner  of  the  one-half  interest  in 
said  note  at  all  times,  and  that  the  estate  of  McGue,  deceased, 
owned  the  other  one-half  interest  therein,  and  that  she  should 
be  charged  with  only  one-half  thereof  in  her  account  current 
as  administratrix,  and  settled  the  account  accordingly.  The 
appellants  claim  that  the  evidence  does  not  support  the  find- 
ing that  Mrs.  McQue  was  at  all  times  the  owner  of  said  one- 
half  interest  in  said  note. 

We  do  not  find  it  necessary  to  examine  carefully  the  evi- 
dence in  proof  of  the  gift  by  John  P.  McGue  to  his  wife,  of  a 
one-half  interest  in  the  Boggs  note.  Assuming  it  to  have 
been  suflBcient  to  support  the  express  finding  that  such  gift 
was  made,  we  are,  nevertheless,  of  the  opinion  that  such  proof 
was  unavailing  to  support  the  order,  for  reasons  presently  to 
be  stated. 

[1]  On  the  trial  there  was  introduced  in  evidence  the  in- 
ventory rendered  by  Mrs.  McGue  as  guardian  of  her  said 
husband,  her  final  account  as  such  guardian,  and  the  order 
of  the  court  settling  said  account  and  directing  her  as  such 
guardian  **to  turn  over  the  balance  of  said  estate  to  the 
legally  appointed  administratrix  of  the  estate  of  John  P. 
McGue,  deceased."  This  order  was  an  adjudication  against 
her  of  the  fact  that  the  estate  of  her  deceased  husband,  and 
not  herself,  was  the  owner  of  said  note  and  of  the  whole 
thereof,  and  as  it  had  become  final,  it  was  conclusive  of  that 
fact  as  against  her.  {Brodrib  v.  Brodrih,  56  Cal.  563; 
Guardiamlup  of  Wells,  140  Cal.  353,  [73  Pac.  1065].)  The 
law  is  thus  stated  by  Mr.  Woerner:  *'0n  the  termination 
of  the  guardianship  .  .  .  the  accounting  between  the  guard- 
ian and  ward,  or  between  them  and  their  respective  repre- 
sentatives is  final,  and  the  order,  judgment,  or  decree  thereon 
by  the  court  having  jurisdiction,  is  necessarily  conclusive 
against  all  the  world,  like  any  other  judgment  by  the  court 
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having  jurisdiction  of  the  auibject  matter  and  of  the  parties. 
.  .  .  UnlesB  appealed  from,  revoked,  or  reopened,  such  settle- 
ment cannot  be  collaterally  attacked  ...  in  any  collateral 
proceeding."  (Woemer  on  Guardianship,  p.  327,  sec.  98.) 
^e  states  only  this  qualification  of  the  doctrine:  ''As  to  all 
matters  lawfully  embraced  therein,  the  final  settlement  is 
conclusive;  but  matters  not  embraced  therein  are  not  con- 
cluded, and  the  ward  may  recover  of  the  guardii^n  personally 
a  fund  which  came  to  the  guardian's  hands  before  his  ap- 
pointment, and  which  was  never  accounted  for  in  his  settle- 
ments." (Id.,  p.  340.)  [2]  The  court  has  jurisdiction,  in 
the  guardianship  proceeding,  to  settle  the  account  of  a 
guardian  after  the  death  of  the  ward.  (Code  Civ.  Proc,  sec. 
1774.) 

In  view  of  these  principles  we  are  bound  to  conclude  that  tiie 
finding  that  the  respondent  is  the  owner  in  her  own  right  of 
one-half  interest  in  the  Boggs  note  is  contrary  to  the  law  and 
the  evidence. 

The  order  is  reversed. 

Olney,  J.,  and  Lawlor,  J.,  concurred. 


[8.  P.  No.  8959.    In  Bank.— May  29,  1919.1 

THE  WESTERN  PACIFIC  RAILROAD  COMPANY. 
Petitioner,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  al.,  Respondents. 

[1]  WoEKMEN'8  Compensation  Act  —  Injubt  to  Minor  Emplotsi  — 
Violation  of  Warning  Sign  —  Lack  of  Enowledgs  of  Possiblb 
oo^sequencbs  from  disobedienoi  —  bight  to  ck>mpensati0n. — 
Where  a  young  man  nearly  eighteen  years  of  age  while  wiping  the 
▼ertical  shaft  of  a  drilling-machine  when  it  was  slowly  leyolTing, 
in  yiolation  of  a  printed  warning  against  the  wiping  of  the  ma- 
chine in  motion,  made  a  dive  with  his  cloth  at  a  stream  of  grease 
running  down  the  framework  of  the  machine  and  had  his  hand 
drawn  into  the  machine  resulting  in  the  loss  of  two  fingers,  the 
finding  of  the  commission  that  "neither  of  the  acts  of  cleaning 
eaid  drill  nor  wiping  said  shaft  was  intentionally  and  deliberately 
disobedient;  that  neither  of  said  acts  was  an  act  of  serious  and 
willful   misconduct,  and    the  said    injury    was  not  caused  by  the 
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serious  and  willful  misconduct  of  the  employee/'  is  justified,  in 
view  of  the  evidence  that  the  a{>plicant,  while  he  knew  of  the  ex- 
istence of  the  warning  sign,  did  not  know  of  the  consequences 
likely  to  result  from  disobeying  it. 
[2]  Id. — AvERAGB  Annual  Kabnings  of  Injured  Minor  —  Basis  or 
Compensation. — Computation  of  the  average  annual  earnings  of  an 
injured  minor  based  not  upon  the  probable  wage  of  the  minor  at 
the  time  he  should  reach  the  age  of  twenty-one  years,  but  upon 
that  which  he  would  be  likely  to  earn  within  a  reasonable  time 
after  attaining  the  age  of  twenty-one  years^  is  not  justified  by  the 
statute. 

PROCEEDINGS  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henley  C.  Booth  for  Petitioner. 

Christopher  M.  Bradley  for  Respondents. 

MELVIN,  J. — A  writ  of  certiorari  was  issued  for  the  pur- 
IKwe  of  reviewing  the  action  of  the  Industrial  Accident  Com- 
mission in  awarding  compensation  to  Earle  Dean.  The  ques- 
tions involved  are  very  similar  to  those  discussed  and  decided 
in  Hyman  Brothers  Box  &  Label  Co,  and  Aetna  Life  Ins. 
Co.  V.  Industrial  Accident  Com.,  post,  p.  423,  [181  Pac.  784]. 
In  this  proceeding,  as  in  that  one,  the  two  contentions  made  by 
the  petitioner  were  (1)  that  the  injury  suffered  was  caused  by 
the  young  man's  serious  and  willful  misconduct;  and  (2)  that 
the  commission  exceeded  its  jurisdiction  in  fixing  the  basis  for 
computing  the  average  annual  earnings  of  the  injured  minor. 

The  facts  as  disclosed  by  the  testimony,  which  supports 
the  findings,  are  in  brief  as  follows : 

Erfrle  Dean  was  an  intelligent  young  fellow,  nearly  eigh- 
teen years  of  age.  He  had  been  set  to  operating  a  drill  press 
to  which  was  afiSxed  a  metallic  sign  bearing  words  of  warn- 
ing. 

The  machine  consisted  of  a  drill  with  an  upright  shaft 
meshed  into  gearings  upon  a  horizontal  shaft.  In  an  opinion 
filed  by  two  of  the  members  of  the  Industrial  Accident  Com- 
misfflon  the  injury  and  its  cause  are  discussed  as  follows: 
*'The  vertical  shaift  at  the  time  of  the  injury  was  revolving 
slowly  and  it  was  easier  to  wipe  it  while  in  motion  than  when 
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stilL  While  applicant  was  wiping  it  he  saw  a  stream  of 
grease  running  down  the  framework  of  the  machine  from  the 
upper  shaft  and,  without  thinking  about  the  consequences 
likely  to  flow  from  his  act,  made  a  dive  with  his  cloth  at  this 
stream  of  grease.  The  gearing  caught  the  cloth  and  drew 
hi8  hand  into  it,  resulting  in  the  loss  of  two  fingers. 

**It  is  dear  that  the  sign  warning  against  wiping  the  ma- 
chine while  in  motion  was  intended  to  cover  just  such  unfore- 
seen and  unlikely  injuries  as  this. 

**It  follows,  therefore,  that  if  the  warning  sign,  'Stop  this 
Machine  before  Repairing,  Oiling,  Adjusting  or  Wiping' 
constituted  a  safety  order  and  regulation  prescribed  iy  fhe 
employer,  the  wiping  of  the  machine  by  the  employee,  with 
full  knowledge  of  the  existence  of  fhe  order,  and  of  the  conse- 
quences likely  to  result  from  its  violation,  constituted  willful 
misconduct. 

**  There  is  no  question  that  applicant  knew  of  the  existence 
of  this  warning  sign,  but  it  is  in  evidence  that  he  did  not 
know  of  the  consequences  likely  to  result  from  disobeying  if. 
The  reaching  for  the  stream  of  oil  going  down  the  frame  of 
the  machine  was  in  obedience  to  an  impulse,  thoughtless  of 
danger.  He  knew  better  than  to  try  to  wipe  the  gearings 
while  the  machine  was  in  motion  and  had  never  done  so. 
Neither  the  employer's  superintendent  nor  the  young  man  in 
whose  custody  applicant  was  placed  had  explained  to  him 
the  risk  attendant  upon  such  wiping.  Therefore,  one  of  the 
factors  of  willfulness  as  laid  down  by  our  supreme  court  in 
the  Mayfield  case  {Great  Western  Power  Co.  v.  PiUsbury, 
170  Cal.  180,  [149  Pac.  35, 1 1.  A.  C.  669] ).  to  wit,  'knowledge 
of  the  consequences  likely  to  result  from  disob^ence,'  was 
wanting." 

It  was  held  accordingly  that  "neither  of  the  acts  of  clean- 
ing said  drill  nor  wiping  said  shaft  was  intentionally  and 
dteliberately  disobedient ;  that  neither  of  said  acts  was  an  act 
of  serious  and  willful  misconduct,  and  the  said  injury  was 
not  caused  by  the  serious  and  willful  misconduct  of  the 
employee."  [1]  We  cannot  say  that  this  finding  was  not 
justified  by  the  evidence.  It  is  true  that  wiping  the  drill 
while  it  was  slowly  revolving  was  in  violation  of  the  printed 
warning,  but  that  act  did  not  cause  the  injury.  If  the  ap- 
plicant had  been  holding  a  cloth  in  his  hand  for  any  pur- 
pose and  had  done  the  same  impulsive  act^  he  would  have 
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been  entitled  to  compensation  under  the  authority  of  the 
Hyman  cajse  and  the  cases  cited  in  the  opinion  therein.  The 
real  cause  of  the  injury  was  the  unpremeditated  effort  to 
arrest  the  sudden  stream  of  grease. 

[2]  The  finding  with  reference  to  the  amount  of  compen- 
sation was  based  not  upon  the  probable  wage  of  the  appli- 
cant at  the  time  he  should  reach  the  age  of  twenty-one  yjears, 
but  upon  that  which  he  would  be  likely  to  earn  **  within  a 
reasonable  time  after  attaining  the  age  of  twenty-one  years." 
This  was  a  computation  not  justified  by  the  statute.  Upon 
the  authority  of  Hyman  Brothers  Box  cfe  Label  Co.  and  Aetna 
Life  Ins.  Co.  v.  Indtistrial  Accident  Com.,  supra,  it  necessi- 
tates the  granting  of  petitioner's  prayer. 

The  award  is  annulled  and  the  matter  is  remanded  to  the 
Industrial  Accident  Commission  to  the  end  that  such  pro- 
ceedings may  be  taken  as  are  not  inconsistent  with  the  views 
herein  expressed. 

Shaw,  J.,  Lennon,  J.,  Wilbur,  J.,  Lawlor,  J.,  and  An- 
gellotti,  C.  J.,  concurred. 

Mr.  Justice  Olney,  deeming  himself  disqualified,  did  not 
participate  in  the  foregoing  decision. 


[L.  A.  No.  «047.    In  Bank.— May  29,  1919.] 

In  the  Matter  of  the  Estate  of  CAROLYNN  B.  NUTT, 

Deceased. 

[1]  AppEAii— Judgment— TiiCB — ^Dismissal. — An  appeal  from  a  judg- 
ment will  not  be  dismiseed  on  the  ground  that  it  was  not  taken 
within  sixty  days  after  the  entry  of  the  judgment,  if  taken  within 
thirty  days  after  the  entry  of  an  order  denying  a  motion  for  a  new 
trial  and  the  proceeding  for  a  new  trial  was  duly  initiated. 

[2]  Id. — Pendency  op  Peoceedino  on  Motion  for  New  Trial — Essen- 
tials— Service  and  Fiung  of  Notice  of  Intention. — Under  sec- 
tion 663a  of  the  Code  of  Civil  Procedure,  a  party  desiring  to  initiate 
tt  proceeding  for  a  new  trial  must  serve  on  the  adverse  party  and 
file  with  the  clerk  of  the  court  a  notice  of  intention  within  a  time 
specified,  and  unless  the  notice  of  intention  be  both  served  and 
filed  within  the  time  there  is  no  initiation  of  a  proceeding  and  no 
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such  "proceedings  .  .  .  are  pending/'  within  the  meaning  of  sec- 
tion 939  of  the  Code  of  Civil  Procedure,  with  the  result  thai  in  such 
a  case  the  right  of  appeal  expires  sixtj  days  after  the  entrjr  of 
judgment. 

[3]  Id. — Judgment  Sustaining  Opposition  to  Probate  op  Will — Post- 
ponement OP  Separate  Opposition — Service  op  Notice  op  Inten- 
tion TO  Move  for  New  Trul — ^Parties. — A  motion  to  dismiss  an 
appeal  from  a  judgment  sustaining  the  opposition  of  two  heirs  of 
a  deceased  person  to  the  probate  of  an  alleged  will  on  the  ground 
that  the  appeal  was  not  taken  within  sixty  days  after  the  qfntry  of 
the  judgment,  must  be  denied,  where  the  appeal  was  taken  within 
thirty  days  after  the  entry  of  an  order  denying  the  proponent's  mo- 
tion for  a  new  trial,  notwithstanding  the  notice  of  intention  to 
move  for  a  new  trial  was  addressed  only  to  such  heirs  and  served 
on  them  alone,  and  not  addressed  to  or  served  upon  another  heir 
who  had  presented  a  separate  opposition  to  the  probate  and  whose 
opposition  had  been  postponed  to  await  the  determination  of  the 
other  opposition. 

[4]  Id. — ^Failure  to  Serve  Other  Contestant — ^Eppect  of. — If  it  be 
true  that  the  heir  who  filed  a  separate  opposition  was  an  adverse 
party  in  the  sense  that  unless  by  service  she  was  made  a  party  to 
the  proceedings  on  motion  for  a  new  trial,  the  trial  court  could  not 
properly  grant  the  motion,  that  fact  would  be  a  reason  requiring 
the  denial  of  the  motion,  but  it  would  not  deprive  the  trial  eourt 
of  jurisdiction  to  hear  and  determine  the  motion. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County,  Chas.  Monroe, 
Judge.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hahn  &  Hahn  and  Stephen  G.  Long  for  Appellant 

M.  B.  Butler  for  Respondent. 

ANGELLOTTI,  C.  J.— This  is  a  motion  to  dismiss  an  ap- 
peal taken  by  W.  Ray  Simpson,  the  proponent  of  an  alleged 
will  of  deceased,  from  a  judgment  sustaining  the  opposition 
of  two  heirs  of  deceased  to  the  probate  thereof.  One  of  the 
grounds  of  the  motion  is  that  the  appeal  was  not  taken  within 
sixty  days  after  the  entry  of  judgment.  [1]  But  it  was 
taken  within  thirty  days  after  the  entry  of  an  order  denying 
proponent's  attempted  motion  for  a  new  trial,  which  was  in 
time  if  such  a  proceeding  was  duly  initiated.  (Code  Civ. 
Proc.,  sec  939.) 
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[2]  Under  section  663a  of  the  Code  of  Civil  Procedure, 
the  party  desiring  to  initiate  such  a  proceeding  must  serve 
on  the  adverse  party  and  file  with  the  clerk  of  the  court  a 
notice  of  intention  within  a  time  specified.  We  have  held 
that  unless  the  notice  of  intention  be  both  served  and  filed 
within  the  specified  time  there  m  no  initiation  of  a  proceed- 
ing on  motion  for  new  trial,  and  no  such  "proceedings  .  .  . 
are  pending"  within  the  meaning  of  section  939  of  the  Code 
of  Civil  Procedure  {Whiting-Mead  etc.  Co.  v.  Bayside  Land 
Co.,  178  Cal.  93,  [172  Pac.  598] ),  with  the  result  that  in  such 
a  case  the  right  of  appeal  expires  sixty  days  after  the  entry  of 
judgment.  This  ruling  was  made  in  a  case  where  there  was  no 
filing  of  any  notice  of  intention  within  the  specified  time, 
with  the  result  that  there  was  no  initiation  of  a  proceeding 
on  motion  for  new  trial  as  to  any  adverse  party. 

[3]  The  situation  here  is  different.  The  point  in  the  case 
at  bar  is  that  no  such  proceeding  was  initiated  for  the  rea- 
son that  the  notice  of  intention  was  never  served  on  one  Ann 
Nutt  Baker,  claimed  to  be  an  adverse  party.  The  facts  in 
this  connection  are  as  follows:  There  were  two  alleged  wills 
of  deceased,  one  dated  August  17,  1917,  and  the  other  dated 
September  24,  1917.  Both  have  been  filed  for  probate  and 
opposition  to  probate  presented  as  to  each,  Ann  Nutt  Bkker 
contesting  both  wills,  and  Martha  Nutt  and  David  Nutt, 
beneficiaries  under  the  earlier  will,  contesting  the  will  of 
September  24th.  As  to  the  will  of  September  24th,  offered 
for  probate  by  one  W.  Ray  Simpson^  the  sole  beneficiary 
thereunder,  the  contest  of  Martha  Nutt  and  David  Nutt  was 
on  the  ground  of  fraud  and  undue  influence,  while  that  of 
Ann  Nutt  Baker  was  on  the  ground  of  incompeteney  to  make 
a  will.  The  question  of  the  admission  to  probate  of  the 
alleged  will  of  September  24th  being  before  the  court  and  the 
two  opi)ositions  to  such  admission  pending,  for  some  reason 
the  court  proceeded  with  a  trial  of  the  issues  presented  by  the 
opposition  of  ^Bartha  and  David  Nutt  only,  the  opposition 
of  Ann  Nutt  Baker  being  postponed  to  await  the  d«etermina- 
tion  of  the  other  opposition.  This  trial  resulted  in  a  verdict 
for  the  contestants,  with  a  consequent  judgment  declaring  the 
will  of  September  24th  to  be  ''null  and  void."  This  is  the 
judgment  attempted  to  be  appealed  from. 

The  notice  of  intention  to  move  for  a  new  trial  was  ad- 
dressed only  to  Martha  and  David  Nutt,  and  was  served  on 
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them  alone  and  filed  within  the  specified  time.  This  was 
upon  the  theory,  doubtless,  that  under  the  circumstances 
Ann  Nutt  Baker  was  not  an  adverse  party,  and  need  not  be 
made  a  party  to  the  new  trial  proceeding.  We  may  assume 
that  this  view  was  erroneous,  but  we  are  of  the  opinion  that 
it  does  not  follow  that  no  new  trial  proceeding  was  duly 
initiated.  To  the  contrary,  it  is  clear  that  by  the  service  and 
filing  of  the  notice  on  Martha  and  David  Nutt  within  the 
specified  time,  such  a  proceeding  was  duly  initiated  as  to 
them  at  least,  and  that  the  trial  court  had  jurisdiction  to  de- 
termine the  motion. 

[4]  If  it  be  true  that  Ann  Nutt  Baker  was  an  adverse 
party  in  the  sense  that  unless  by  service  she  was  made  a  party 
to  the  proceeding  on  motion  for  a  new  trial  the  trial  court 
could  not  properly  grant  the  motion,  that  fact  would  be  a 
reason  requiring  the  denial  of  the  motion,  but  it  would  not 
deprive  the  trial  court  of  jurisdiction  to  hear  and  determine 
the  motion.  This,  we  think,  is  the  eflPect  of  the  authorities. 
(See  Johnson  v.  Phewix  Ins.  Co.,  146  Cal.  571,  [80  Pac.  7191, 
and  cases  there  cited.)  So  it  may  not  be  held  that  a  new  trial 
proceeding  was  not  pending  in  this  ease.  Its  facts  clearly 
distinguish  it  from  WhUvng-Mead  etc,  Co,  v.  BayMe  Land 
Co,,  supra,  where  there  was  no  initiation  of  a  new  trial  pro- 
ceeding as  to  any  adverse  party.  It  follows  from  what  we 
have  said  that  the  appeal  taken  within  thirty  days  after  the 
entry  of  the  order  ^  denying  a  new  trial  was  in  time. 

The  other  ground  of  the- motion  to  dismiss  was  that  no  suffi- 
cient notice  of  appeal  was  ever  filed.  As  to  this  ground  we 
orally  stated  our  views  from  the  bench  at  the  time  of  the  hear- 
ing of  the  motion,  to  the  effect  that  the  notice  should  be  held 
to  be  sufficient.  No  useful  purpose  would  be  subserved  by 
further  discussion  of  this  point. 

The  motion  to  dismiss  the  appeal  is  denied. 

Shaw,  J.,  Wilbur,  J.,  Olney,  J.,  Lennon,  J.,  Lawlor,  J., 
and  Melvin,  J.,  concurred. 
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[S.  P.  No.  8890.    In  Bank.— May  29,  1919.] 

HYMAN  BROTHERS  BOX  &  LABEL  COMPANY  et  al., 
Petitioners,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  al.,  Respondents. 

[1]  Workmen's  Compensation  Acrr— Rights  of  Applicant  foe  Com- 
pensation—Law  IN  Force  at  Time  of  Injury.— The  rights  of  an 
applicant  for  compensation  under  the  Workmen's  Compensation  kc% 
must  be  measured  \>j  the  act  in  force  at  the  time  of  the  injury. 

[8]  Id. — ^Willful  Misconduct— Determination  of  <}uestion — Juris- 
diction OF  Commission. — The  determination  as  to  whether  or  not 
the  described  actions  of  an  employee  amount  to  willful  misconduct 
goes  to  the  jurisdiction  of  the  Industrial  Accident  Commission. 

[S]  Id. — ^Willful  Misconduct  Defined. — Willful  misconduct  means 
something  more  than  negligence,  and  does  not  include  every  viola- 
tion or  disregard  of  a  rule,  but  it  cannot  be  doubted  that  a  avorkman 
who  violates  a  reasonable  rule  made  for  his  own  protection  from 
serious  bodily  injury  or  death  is  guilty  of  misconduct  and  that 
where  the  workman  deliberately  violates  the  rule,  with  knowledge 
of  its  existence  and  of  the  dangers  accompanying  its  violation, 
he  is  guilty  of  willful  misconduct. 

[4]  Id. — ^Injuet  to  Minor  Employee — ^Reaching  of  Hand  into  Mov- 
ing Press — ^Violation  of  Bulb— Sudden  Impulsb— Right  to  Com- 
pensation.— ^Under  the  Workmen's  Compensation  Act,  an  em- 
ployee  of  the  age  of  twenty  years  who  was  injured  while  operating 
a  printing-press  by  having  his  hand  caught  between,  the  bed  of 
the  press  and  the  platen  in  reaching  into  the  machine  when  in  mo- 
tion to  remove  some  fallen  cards,  was  not  guilty  of  willful  miseon- 
duct,  notwithstanding  warning  had  been  given  him  to  never  reach 
into  the  machine  in  motion,  where  it  appeared  that  at  the  rate  of 
the  running  of  the  press,  the  operator  upon  seeing  a  card  fall  was 
given  but  the  smallest  degree  of  time  for  determination  as  to 
whether  or  not  he  should  reach  for  the  same. 

[6]  Id. — ^Average  Weeexy  Kabnings  of  Ii^jured  Employieb— Basis  of 
Computation. — ^Under  section  17c  of  the  Workmen's  Compensation 
Act,  the  Industrial  Accident  Commission  has  no  power  in  the  case 
of  an  injury  to  an  employee  in  his  twenty-first  year  to  compute 
the  compensation  on  the  basis  of  probable  wages  which  the  em- 
ployee might  obtain  long  after  reaching  the  age  of  twenty-one 
years,  since  t^e  word  "after"  as  used  in  such  section  providing 
"if  the  injured  employee  is  under  twenty-one  years  his  average 
weekly  earnings  shall  be  deemed  to  be  the  weekly  sum  that  under 
ordinary  drcumstances  he  would  probably  be  able  to  earn  'after* 
attaining  the  age  of  twenty-one  yee^TB,"  means  "at"  the  age  of 
twenty-one  years. 
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PROCEEDINGS  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Stockwell  and  Redman  &  Alexander  for  Petitioners. 

Christopher  M.  Bradley  and  Warren  H.  Pillsbury  for  Re- 
spondents. 

MELVIN,  J. — Certiorari  to  review  the  award  of  the  In- 
dustrial Accident  Commission  in  favor  of  Fred  Weiss,  who 
was  injured  by  having  his  hand  caught  in  a  printing-press 
to  which  he  was  "feeding"  pieces  of  pasteboard  that  were 
cut  by  the  machinery  into  proper  shape  for  \ise  in  the  making 
of  pasteboard  boxes. 

[1]  The  injury  was  suffered  by  the  applicant  for  com- 
I)ensation  in  the  month  of  December,  1917,  and  his  rights 
must  be  measured  by  the  Workmen's  Compensation  Act  of 
1913,  as  amended  in  1915,  which  was  then  in  force. 

The  applicant  was  twenty  years  of  age  at  the  time  of  the 
injury.  He  had  worked  for  the  Hyman  Brothers  Box 
&  Label  Company,  generally  as  a  **press-f feeder,"  three  times, 
his  terms  of  employment  aggregating  about  nineteen  months. 
He  had  worked  for  another  corporation,  also  as  a  press- 
feeder,  for  two  years  and  two  months.  It  thus  appears  that 
he  was  an  experienced  workman  almost  of  the  age  of  major- 
ity. 

The  press  at  which  Mr.  Weiss  was  working  when  he  was 
injured  was  equipped  with  a  stationary  upright  plate  called 
the  "bed"  and  a  plate  called  the  "platen"  which  repeatedly 
opened  and  closed  against  the  "bed."  In  operating  the 
press  he  stood  in  front  of  it,  removing  the  cut  pasteboard 
with  his  left  hand  and  inserting  the  uncut  sheets  with  his 
right  hand.  Sometimes  a  cardboard  sheet  would  slip  off  the 
bed  of  the  press  and  fall  into  the  body  of  the  press,  and  some- 
times some  of  the  uncut  pieces  would  fall  into  the  press  fr6m 
the  "feed-bbard"  upon  which  the  operator  kept  a  supply. 
In  such  case  the  press  could  be  stopped  at  once  by  moving  a 
lever  and  the  card  or  cards  could  be  removed  without  danger. 
The  injury  to  the  applicant  occurred  while  he  was  reaching 
into  the  body  of  the  moving  press  for  a  sheet  or  sheets  which 
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had  fallen.  Asked  by  the  examiner  if  that  was 'a  proper 
thing  for  him  to  do,  he  said,  **  Well,  it  might  not  have  been," 
and  to  the  question,  **Why  not!"  he  replied  as  follows: 
**When  I  first  came  to  Hyman  Brothers  Box  and  Label  Com- 
pany, I  was  told  not  to  grab  any  sheets,  when  I  first  came 
there.  That  was  three  or  three  and  a  half  or  four  years  ago. 
Then  I  left  Hyman  Brothers  again  and  came  back,  after  feed- 
ing that  many  years,  and  being  that  I  was  experienced  in 
feeding,  I  was  not  told  that  any  more."  Following  this 
statement  the  questions  and  answers  were  as  follows : 

**Q.  You  knew  then  that  that  instruction  had  been  given 
you  and  you  knew  it  was  not  a  proi)er  thing  to  do  ?    A.  Yes. 

**Q.  Had  anybody  ever  seen  you  do  that  before,  any  of  the 
foremen?    A.  I  don't  know.     I  couldn't  tell  you  that. 

'*Q.  You  had  done  it  two  or  three  times  before?  A.  Yes, 
sir. 

**Q.  And  you  did  it  this  time?    A.  Yes,  sir." 

At  another  place  in  the  return  to  the  writ  his  testimony  is 
reported  as  follows: 

**Q.  Mr.  Weiss,  if  you  were  reaching  into  that  machine  to 
take  out  loose  cards  that  had  fallen  in  there  w^ile  the  ma- 
chine was  in  motion,  you  were  doing  something  you  knew  was 
not  exactly  proper,  weren't  you?  A.  The  loose  ones,  you 
mean? 

*'Q.  Yes.    A.  Yes,  sir. 

**Q.  But  nobody  had  said  anything  to  you  in  the  last  year 
or  two  about  doing  that?    A.  No,  sir. 

"Q.  But  when  you  first  came  there,  as  I  understand  you, 
you  were  instructed  never  to  reach  into  the  machine?  A. 
When  I  first  started  to  learn.  That  was  the  first  place  I  fed. 
I  was  just  starting  to  learn  to  feed  at  that  time. 

"Q.  What  did  they  say  to  you?  A.  They  told  me,  'You 
don't  want  to  put  your  hand  into  the  machine  if  any  sheets 
fall  down,  because  you  can  get  more  sheets  than  you  can 
hands.' 

*'Q.  What  would  have  been  the  right  thing  to  have  done 
if  those  sheets  had  fallen  in  there  ?  A.  Stop  the  machine.  It 
didn't  do  any  harm  and  you  could  still  keep  running." 

In  his  application  to  the  Industrial  Accident  Commission 
for  compensation  Mr.  Weiss  had  described  the  occasion  of  tho 
injury  as  follows:  **Some  sheets  of  box  board'  dropped  from 
the  feed-board  into  the  press  and  applicant  reached  with  his 
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left  hand  to  catch  them,  the  left  hand  and  arm  being  caught 
between  bed  and  platen." 

The  Industrial  Accident  Commifision  found  that  in  at- 
tempting to  catch  the  card  **the  employee  acted  instinctively 
without  reflection  and  such'  act  did  not  constitute  willful  mis- 
cond,uct  and  that,  therefore,  said  injury  was  not  caused  by 
willful  misconduct  of  the  employee."  Petitioners  attack  this 
finding  as  contrary  to  the  evidence.  This,  they  say,  is  the 
case  of  an  employee  who,  with  full  appreciation  of  the  dan- 
ger, violated  specific  instructions  given  him  for  his  own  pro- 
tection. The  question  before  us,  therefore,  is  whether  or  not 
the  described  actions  of  the  employee  amounted  to  willful 
misconduct.  [2]  That  an  answer  to  such  a  problem  goes  to 
the  jurisdiction  of  the  Industrial  Accident  Commission  is 
settled  by  decisions  of  this  court.  (Or eat  Western  Power  Co. 
V.  Pillsbury,  170  CaL  180,  [149  Pac.  35,  1  I.  A.  C.  669] ;  Pi- 
delity^  and  Deposit  Co.  v.  Industrial  Accident  Com.,  171  CaL 
728,  [L.  R.  A.  1916D,  903,  154  Pac.  834].) 

The  doctrine  that  an  unpremeditated  and  impulsive  act 
in  violation  of  orders  may  not  be  willful  misconduct  finds 
some  support  in  the  authorities,  but  usually  nonage  is  an  ele- 
ment of  the  decisions  in  which  such  doctrine  has  been  upheld. 
It  seems  to  us,  however,  that  the  age  of  the  person  injured 
does  not  necessarily  make  a  material  difference.  The  tend- 
ency to  recover  something  falling  from  a  machine;  to  reach 
for  a  hat  blown  off  the  head  by  a  sudden  gust  of  wind;  to 
apply  the  brakes  to  a  ** skidding"  automobile — in  short  to 
perform  acts  of  many  sorts  ux>on  the  impulse  of  the  moment, 
is  not  the  failing  of  youth  alone.  The  true  tests  to  be  ap- 
plied have  reference  to  the  nature  of  the  work  being  per- 
formed and  the  circumstances  of  each  particular  case.  This 
court  has  been  at  pains  more  than  onoe  to  define  '^  willful 
misconduct."  [3]  Perhaps  the  best  definition  (and,  in- 
cidentally, the  one  cited  by  both  parties  to  this  controversy) 
is  the  one  found  in  the  opinion  ill  Chreat  Western  Power  Co. 
V.  Industrial  Accident  Com.,  170  Cal.  180,  189,  [149  Pac. 
35,  40].  The  court  used  this  language:  ** Willful  misconduct 
means  something  more  than  negligence.  It  does  not  include 
every  violation  or  disregard  of  a  rule.  (Casey  v.  Hwm/phries 
[1913],  6  B.  W.  C.  C.  520.)  But  it  cannot  be  doubted  that 
^  workman  who  violates  a  reasonable  rule  made  for  his  own 
protection  from  serious  bodily  injury  or  death  is  guilty  of 
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mlBcondact  and  that  where  the  workman  deliberately  violates 
the  rule,  with  knowledge  of  its  existence  and  of  the  dangers 
accompanying  its  violation,  he  is  guilty  of  willful  miscon- 
duct. {Brooker  v.  Warner,  23  L.  T.  R.  201.) "  In  that  case 
(known  in  the  profession  as  the  **Mayfield  case"),  the  appli- 
cant had  entered  upon  the  duty  of  handling  wires  used  for 
the  transmission  of  high  tension  electric  current,  without 
putting  on  the  nonconducting  gloves  which  the  rules  of  his 
employer,  well  understood  by  him,  required  him  to  wear  at 
such  times.  From  the  very  nature  of  the  act  it  was  one  which 
involved  deliberation  and  a  willful  disobedience  of  a  salutary 
rule.  There  was  no  room  for  the  application  of  the  doctrine 
of  sudden  impulse.  [4]  The  facts  of  the  present  case  are 
vastly  different.  Admittedly,  the  petitioner  Weiss  knew  the 
rule.  Admittedly,  he  did  something  in  apparent  violation 
of  the  rule,  which,  if  it  had  been  the  result  of  deliberate 
intention,  would  have  amounted  to  willful  misconduct;  but 
the  circumstances  were  such  that  any  person,  experienced  or 
not,  might  have  impulsively  put  himself  in  jeopardy  as  this 
young  man  did,  without  any  intent  to  violate  a  known  rule. 
There  is  evidence  to  support  the  conclusion  reached  by  the 
Industrial  Accident  Commission,  and  we  are  of  the  opinion 
that  upon  this  branch  of  the  case  a  correct  conclusion  was 
reached.  At  the  rate  of  the  running  of  the  press,  the  feeder 
was  given  at  most  a  little  more  than  one  second  for  the  en- 
tire operation  of  removing  each  cut  piece  of  cardboard  and 
inserting  one  that  was  uncut.  Upon  seeing  a  card  fall  into 
the  machinery  he  was  given  but  the  smallest  degree^  of  time 
for  deliberation  and  for  determining  whether  or  not  he 
should  reach  for  the  pasteboard.  It  needs  no  argument  to 
convince  a  court  that  a  person  in  such  a  situation  will  not 
be  judged  by  the  same  standards  as  one  who  breaks  a  rule 
by  means  involving  time  for  reflection  and  excluding  the 
possibility  of  sudden  impulse.  It  is  doubtless  true  that  such 
an  accident  might  come  under  the  doctrine  of  the  ''Mayfield 
case,"  as,  for  example,  where  an  operative  habitually  and  in- 
tentionally ignored  the  rule;  and  if  the  commissioners  had 
ibelieved  the  testimony  of  one  witness  who  stated  that  after 
the  injury  Weiss  admitted  reaching  into  the  moving  press 
for  fallen  cards  hundreds  of  times  before,  a  finding  of  willfid% 
misconduct 'would  have  resulted.  But  the  applicant  denied 
the  interview  and  the  alleged  statements  attributed  to  him. 
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Therefore,  we  cannot  disturb  the  finding  made  by  the  triers 
of  facts. 

The  authorities  sustain  the  views  expressed  above.  In 
Whitehead  v.  Reader  [1901],  2  K.  B.  48,  it  was  held  that 
where  a  man  tried  to  replace  a  belt  which  had  slipped  from 
the  machinery,  such  act  may  be  regarded  as  venial,  and  'not 
willful  misconduct  on  his  part.  In  McNicholas  v.  Dawson 
[1899],  1  Q.  B.  773,  it  was  announced  that  each  case  must 
depend  upon  its  own  peculiar  facts  and  that  the  breaking  of 
rules  does  not  necessarily  constitute  serious  misconduct.  In 
Peru  Basket  Co.  v.  Kuntz  (Ind.  App.),  122  N,  E.  349,  it  was 
held  that  an  employee  with  defective  eyesight,  who  inad- 
vertently placed  his  hand  contrary  to  directions  in  a  place 
where  it  was  caught  by  a  cutting  machine,  was  not  guilty  of 
willful  disobedience. 

Petitioners  have  cited  many  authorities  to  the  effect  that 
where  a  servant  goes  outside  of  the  scope  of  his  authority, 
although  still  upon  the  employer's  premises,  he  may  not  re- 
cover for  any  injury.  Typical  of  such  decisions  is  WUliarnson 
V.  Industrial  Accident  Com.,  177  CaL  715,  [171  Pac.  797]. 
The  facts  there  disclosed  were  these :  The  applicant  for  com- 
pensation had  gratuitously  undertaken  to  clean  a  light  well. 
She  was  injured  while  performing  this  task,  but  it  was  held 
that  as  she  was  not  engaged  to  do  that  sort  of  work  she  was 
not  entitled  to  compensation  for  her  injuries.  Undoubtedly 
that  and  similar  authorities  announce  a  correct  rule,  but  one 
having  no  application  to  the  facts  now  before  us.  Not  one 
of  them  .involves  the  conduct  of  an  employee  confronted  with 
a  sudden  and  unexpected  situation  furnishing  almost  irre- 
sistible occasion  for  impulsive  action. 

Petitioners'  only  other  objection  is  to  the  amount  of  the 
award  which,  it  is  asserted,  was  in  excess  of  that  which  the 
commission  was  empowered  to  give.    With  this  view  we  agree. 

Section  17c  of  the  Workmen's  Compensation  Act  is  in  its 
essential  parts  as  follows:  **If  the  injured  employee  is  under 
twenty-one  years  of  age  ...  his  average  weekly  earnings 
shall  be  deemed  ...  to  be  the  weekly  sum,  that  under 
ordinary  circumstances  he  would  probably  be  able  to  earn 
after  attaining  the  age  of  twenty-one  years,  in  the  occupation 
in  which  he  was  employed  at  the  time  of  the  injury,  or  the 
occupation  to  which  he  would  reasonably  have  been  promoted, 
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if  he  had  not  been  injured."  [Stats,  1915,  p.  1086,  see.  6.] 
The  Industrial  Accident  Commission  made  the  award  upon 
the  assumption  that  **  after  attaining  the  age  of  twenty -one 
years"  means  a  reasonable  time  after  majority.  It  was  the 
theory  that  if  the  wages  being  earned  at  the  time  of  injury 
were  essentially  ** boy's  wages,"  then  the  commission  might 
base  the  amount  of  compensation  upon  "the  adult's  _wages 
which  the  same  individual  would  be  expected  to  reach  within 
the  few  months,  or  perhaps  even  a  few  years  after  passing  the 
age  of  twenty-one." 

[6]  With  this  view  of  the  law  we  cannot  agree.  The  in- 
firmity of  the  rule  must  be  apparent  when  we  remember  that 
there  is  no  rule  by  which  the  exact  difference  between  "boy's 
wages  * '  and '  *  man 's  wages ' '  may  be  computed.  This  applicant 
was  in  his  twenty -first  year  at  the  time  of  the  injury.  Under 
the  statute  quoted  above  the  commission  was  bound  to  find 
bis  probable  earnings  at  the  age  of  twenty-one  years.  Such  an 
interpretation  of  the  word  "after"  is  fully  in  accord  with 
sound  reason  and  authority.  For  example,  bequests  to  take 
effect  "after  death,"  vest  at  death.  {In  re  Stvinbume,  16 
R.  I.  208,  [14  Atl.  850] ;  Downing  v.  Whernn,  19  N.  H.  9, 
[49  Am.  Dec.  139] ;  AtweU's  Exrs.  v.  Barney,  Dud.  (Ga.) 
207.)  In  2  C.  J.  395,  among  the  definitions  of  "after"  given 
are  "as  soon  as;  at  or  immediately  after;  on;  simultaneously; 
upon."  That  the  framers  of  the  Compensation  Act  intended 
the  word  "after"  to  mean  "at"  is  obvious  when  we  have  in 
mind  that  different  parts  of  a  statute  are  to  be  so  construed  as 
to  make  them  consistent  and  harmonious,  giving  proper  effect 
to  each  of  them.  If  the  young  man  had  been  twenty-one 
years  and  one  day  old  when  he  was  injured,  the  commission 
would  have  been  under  the  necessity  of  fixing  his  compensation 
in  accordance  with  his  wages  at  that  time.  To  hold  that  be- 
cause he  was  a  few  months  under  the  age  of  twenty-one  a 
much  more  flexible  rule  should  apply  would  be  an  interpreta- 
tion of  the  statute  in  a  manner  out  of  harmony  with  the  part 
having  reference  to  adults.  Therefore,  we  must  hold  that 
the  Industrial  Accident  Commission  had  no  power  to  compute 
the  compensation  upon  the  basis  of  probable  wages  which  the 
applicant  might  obtain  long  after  reaching  the  age  of  twenty- 
one  years. 

The  award  is  annulled  and  the  matter  is  remanded  to  the 
Industrial  Accident  Commission  to  the  end  that  such  proceed- 
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ings  may  be  taken  as  are  not  inconsistent  with  the  views  herein 
expressed. 

Shaw,  J.,  Lennon,  J.,  Olney,  J.,  Wilbur,  J.,  Lawlor,  J.,  and 
Angellotti,  C.  J.,  concurred. 


[S.  F.  No.  S843.    In  Baiik.-^May  29,  1919.] 

In  the  Matter  of  the  Estate  of  JENNIE  HOYTEMA,  De- 
ceased. VICTOR  L.  EDWARDSON  et  al.,  Respondents, 
V.  ANNA  HANSEN  et  al.,  Appellants. 

[1]  Estates  of  Deceasbd  Pebsons — ^Wnjr— Contingency  of  Death 
PtoOB  TO  Testatrix — Intestacy. — A  wiU  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testatrix  and  almost  entirely  written 
in  the  Banish  language  requeeting  that  in  the  event  of  her  death 
the  will  be  sent  to  her  brother,  and  that  should  he  be  dead,  then  her 
brother's  daughter  and  her  deceased  sister's  daughter  should  to- 
gether sell  all  the  property  of  the  testatrix  and  divide  it  equally 
between  the  children  of  her  deceased  sister,  and  then  providing  for 
two  specific  money  bequests  to  a  niece  and  to  a  friend,  makes  the 
division  of  the  property  among  the  children  of  the  deceased  sister 
conditional  upon  the  death  of  the  brother  before  the  death  of  the 
testatrix,  and  where  the  brother  survived  the  testatrix  the  two 
specific  bequests  constituted  the  only  effective  disposition  made  by 
the  will  and  as  to  the  remainder  of  the  estate  the  testatrix  died 
intestate. 

[2]  Id. — CJoNSTBucnoN  of  Wills  —  Intestacy  not  Favored.  —  Con- 
structions of  wills  leading  to  intestacy,  total  or  partial,  are  not 
favored  and  will  be  rejected  when  the  language  used  reasonably 
admits  of  a  construction  that  renders  the  will  effective  as  to  aU 
the  property  of  the  decedent. 

[3]  Id.— Jntent  of  Testatob  —  Language  of  Will. — ^While  the  lan- 
guage used  in  a  wiU  must  be  liberally  construed  with  a  view  to 
carrying  into  effect  what  the  will  as  a  whole  shows  was  the  real 
intent  of  the  testator,  this  intent  must  be  found  in  the  language, 
taking  into  view  in  cases  of  iincertainty  arising  upon  its  face  the 
circumstances  under  which  it  was  made. 

[4]  Id. — Construction  Based  on  Conjectube  Prohibited. — Courts  are 
not  permitted,  in  order  to  avoid  a  conclusion  of  intestacy,  to  adopt 
a  construction  based  on  conjecture  as  to  what  the  testator  may 
have  intended,'  although  not  expressed. 
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APPEAL  from  a  decree  of  partial  distribution  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco. 
Thomas  P.  Graham,  Judge.    Afifirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shelton  &.Levy  for  Appellants. 

Uoyd  S.  Ackerman,  Joseph  E.  Beardon,  Wm.  M.  Abbott, 
Wm.  M.  Cannon  and  Kingsley  Cannon  for  Respondents. 

ANGELLOTTI,  C.  J.— This  is  an  appeal  from  a  decree  of 
partial  distribution.  The  only  appellants  are  the  four  children 
of  decedent's  deceased  sister,  Anna  Mathieson,  residents  of  the 
kingdom  of  Denmark,  who  claim  that  .under  a  writing  ad- 
mitted to  probate  as  the  last  will  of  decedent  they  are  entitled 
to  all  of  the  estate  of  deceased  except  two  legacies  of  five 
hundred  dollars  each.  The  lower  court  concluded  that  such 
writing  was  insufficient  as  a  will  or  otherwise  to  dispose  of  the 
estate  of  decedent  except  as  to  the  said  two  legacies,  and  that 
as  to  all  of  the  estate  over  one  thousand  dollars  so  disposed 
of  the  decedent  must  be  held  to  have  died  intestate.  The 
effect  of  the  decision  is  that  except  as  to  one  thousand  dollars 
to  be  paid  on  the  two  legacies,  the  estate  of  decedent  will  go, 
one-third  to  Hans  Peter  Nelson,  surviving  brother  of  dece- 
dent ;  one-third  to  the  three  surviving  children  of  her  deceased 
sister,  Bena  G.  Edwardson,  one  of  whom  is  named  Agnes ;  and 
one-third  to  the  appellants  here,  the  surviving  children  of  her 
deceased  sister  Anna  Mathiesen,  these  being  all  of  her  heirs 
at  law. 

The  record  is.such  that  we  are  bound  by  the  finding  of  the 
lower  court  as  to  the  contents  of  the  will,  which,  the  bill  of 
exceptions  shows,  was  entirely  written,  dated,  and  signe.d  by 
the  hand  of  the  decedent  and  was  almost  entirely  in  the 
Danish  language.  The  trial  court  by  a  finding  unquestioned 
by  any  specification  of  insufficiency,  declared  the  same  to  be 
in  the  words  and  figures  following: 

**San  Francisco,  October  5,  1915. 

''I  am  writing  these  lines  in  case  I  should  meet  with  an 
accident  or  in  any  otiier  way  die  then  it  is  my  wish  if  my 
brother  Hans  Peter  Nelson  is  alive  send  this  letter  to  him. 
Should  he^be  dead  then  it  is  my  wish  that  my  brother's 
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daughter  Emma  and  my  dead  sister  Bena's  daughter  who  lives 
in  Chicago,  her  name  is  Agnes,  shall  together  sell  all  my 
property  and  divide  equally  between  my  dead  sister  Anna's 
children  by  the  name  Engeborg,  Anna,  Alfrida,  and  Otto, 
living  in  Copenhagen  and  Nakskov.  It  is  my  wish  that  my 
niece  Emma  Nelson  receive  $500.  extra  for  her  taking  care  of 
me.  It  is  also  my  wish  that  my  friend  Mrs.  Rosa  Priis  shall 
be  given  $500. 

**Mrs.  Jennie  Hoytema, 

'*94  Sanchez  Street. 

**P.  S. — ^My  safe  deposit  box  is  in  the  Humboldt  Savings 
Bank  No.  295." 

The  niece,  Emma  Nelson,  referred  to  herein  is  the  daughter 
of  the  brother,  Hans  Peter  Nelson,  who  survived  decedent. 

The  lower  court  was  of  the  opinion  that  the  testamentary 
disposition  so  apparently  made  in  favor  of  the  children  of  the 
dead  sister,  Anna,  was  conditioned  upon  the  death  before  her 
own  death  of  her  brother  Hans  Peter  Nelson.  [1]  This  view 
was  upheld  by  the  decision  of  Department  Two  of  this  court, 
the  opinion  being  written  by  Mr.  Justice  Lennon,  and  upon 
mature  consideration  we  believe  this  to  be  the  correct  view. 
We  recognize  that  this  construction  results  in  almost  total  in- 
testacy, in  view  of  the  fact  that  her  brother  survived  decedent, 
and  also  that  [2]  constructions  leading  tQ  intestacy,  total 
or  partial,  are  not  favored,  and  will  be  rejected  when  the  lan- 
guage used  reasonably  admits  of  a  construction  that  renders 
the  will  effective  as  to  all  the  property  of  the  decedent.  [3]  It 
is  also  an  elementary  rule  in  the  construction  of  wills  that 
the  language  used  must  be  liberally  construed  with  a  view  to 
carrying  into  eflPect  what  the  will  as  a  whole  shows  was  the  real 
intent  of  the  testator.  This  intent,  however,  must  be  found  in 
the  language  used  in  the  will,  taking  into  view  in  cases  of 
uncertainty  arising  upon  its  face  the  circumstances  under 
which  it  was  made.  (Civ.  Code,  sec.  1318.)  [4]  Courts  are 
not  permitted  in  order  to  avoid  a  concliision  of  intestacy  to 
adopt  a  construction  based  on  conjecture  as  to  what  the  tes- 
tator may  have  intended,  although  not  expressed.  In  the  case 
at  bar  we  have  a  testatrix  whose  next  of  kin  were  a  brother 
and  the  children  of  two  deceased  sisters.  Her  brother  was  her 
nearest  relative.  No  reason  whatever  appears  why  in  dispos- 
ing of  her  property  she  should  discriminate  against  him  in 
favor  of  children  of  one  or  both  of  her  deceased  sisters. 
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Certainly  in  her  very  informal  will  she  does  not  do  so  in  plain 
and  unambiguous  terms.  To  the  contrary,  her  first  thought  is 
of  him,  and  her  first  expression  of  desire  is  **  it  is  my  wish  if 
my  brother,  Hans  Peter  Nelson  is  alive,  send  this  letter  to 
him.  * '  No  express  direction  or  desire  as  to  what  is  to  become 
of  her  property  in  that  contingency  or  what  he  is  to  do  in  the 
matter  appears.  It  is  as  though  in  the  mind  of  the  testatrix 
this  was  to  be  the  end  of  the  whole  matter.  If  we  were  at 
liberty  to  resort  to  conjecture  as  to  the  intent  we  might  well 
conclude  from  the  language  that  she  thought  she  was  giving 
the  property  to  him  in  this  contingency  or  that  he  would  then 
take  the  property  as  her  nearest  relative.  It  is  only  **  should 
he  be  dead"  that  she  has  any  desire  to  express  in  regard  to  the 
disposition  of  her  property,  and  her  desire  in  that  contingency 
is  that  her  dead  brother's  daughter  Anna,  and  her  dead  sister 
Bena's  daughter  should  sell  the  property  and  dispose  of  it  in 
the  way  indicated.  Appellants  seek  to  make  the  primary  ob- 
ject of  the  instrument  the  distribution  of  the  property  in  any 
event  in  the  manner  specified  in  the  portion  commencing 
** should  he  be  dead,"  and  to  do  this  find  it  necessary  to  con- 
strue the  directions  to  Emma  and  Agnes  as  being  intended  as 
applicable  to  the  brother  in  the  event  that  he  survived  de- 
cedent, although  no  such  idea  is  expressed.  It  is  su£Scient  to 
say  that  no  such  intention  is  expressed  with  reasonable  cer- 
tainty, and  that  under  the  circumstances  any  such  conclusion 
would  be  based  solely  on  conjecture.  As  was  said  in  the  de- 
partment opinion:  **Only  through  speculation  and  conjecture 
may  the  construction  contended  for  by  appellants  be  con- 
firmed. And  this  cannot  be  countenanced  in  view  of  the 
cardinal  rule  to  the  effect  that  in  the  interpretation  of  wills 
it  is  not  the  probable  intent  which  may  have  existed  in  the 
mind  of  the  testatrix  which  prevails,  but  only  that  which  is 
expressed  in  the  language  of  the  will.  {Estate  of  Blake,  157 
Cal.  448,  [108  Pac.  287].)  We  are  satisfied  that  the  appel- 
lants cannot  fairly  be  held  to  take  anything  under  the  will. 
By  the  decree  they  are  adjudged  their  rightful  share  as  heirs 
of  deceased.  No  objection  is  made  by  them  as  to  the  allowance 
of  the  two  legacies  of  five  hundred  dollars  each,  ^a  matter 
apparently  settled  by  the  decree.  All  parties  to  the  estate 
have  acquiesced  in  their  allowance. 

OLXXX  Oal.— 28 
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It  may  be  noted  that  appellants  claim  that  the  translation 
of  the  will  embodied  in  the  court's  finding  is  not  entirely  cor- 
rect, and  append  to  their  brief  what  they  call  a  **  literal  trans- 
lation/' While  we  are  bound  by  the  translation  found,  we 
do  not  think  that  the  so-called  ** literal  translation"  would 
materially  help  appellants.  In  the  same  connection  respond- 
ents suggest  that,  properly  translated,  the  provision  as  to  the 
disposition  of  the  property  by  Emma  and  Agnes  is  that  they 
**  shall  together  sell  my  property  and  share  luith  [instead  of 
divide  between]  Anna's  children,  the  Danish  word  **udele" 
used  meaning  ** share"  and  not  ** divide."  This  would  pro- 
duce the  very  natural  and  reasonable  conclusion  that  even 
h^d  the  brother  predeceased  the  decedent,  appellants  under 
the  will  could  take  only  one-third  of  the  property,  and  would 
entirely  explain  the  use  of  the  word  ** extra"  in  the  five  hun- 
dred dollar  bequest  to  Emma  Nelson. 

The  decree  is  affirmed. 

Lennon,  J.,  Wilbur,  J.,  and  Melvin,  J.^  concurred. 

SHAW,  J.,  Dissenting. — ^I  dissent. 

In  my  opinion  certain  well-established  rules  of  interpreta- 
tion applying  especially  to  wills,  when  considered  in  connec- 
tion with  this  will,  give  it  a  meaning  different  from  that  given 
to  it  by  the  majority  opinion. 

The  primary  object  of  a  court,  when  an  ambiguous  will  is 
before  it,  must  be  to  ascertain,  as  far  as  possible  from  its 
language,  the  intention  of  the  testator.  (Civ.  Code,  sec. 
1318.)  All  its  parts  are  to  be  construed  in  relation  to  each 
•  other,  and  so  as,  if  possible,  to  form  one  consistent  whole. 
'*0f  two  modes  of  interpreting  a  will,  that  is  to  be  preferred 
which  will  prevent  a  total  intestacy."  (Civ.  Code,  sec.  1326.) 
Words  which  are  irreconcilable  with  the  general  context  may 
be  rejected,  whatever  the  local  position  which  they  happen 
to  occupy.  (1  Jarman,  •445.)  Where  it  is  clear  on  the 
face  of  a  will  that  the  testator's  meaning  is  not  completely 
expressed  by  the  words  used,  and  it  is  also  clear  what  are  the 
words  which  he  has  omitted,  those  words  may  be  supplied  in 
order  to  effectuate  the  intention,  as  collected  from  the 
context.  (1  Jarman,  •p.  451;  1  Redfield  on  Wills,  454.) 
Many  instances  of  this  rule  are  given  by  Mr.  Jarman  at  page 
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•455.  Where  an  expression,  otherwise  senseless  or  contra- 
dictory, -can  be  rendered  consistent  with  the  context  by  being 
transposed,  such  transposition  is  warranted.  (Id,  •466;  1 
Redfield  on  Wills,  467.)  Punctuation  may  be  disregarded  if 
a  change  in  that  respect  will  rendev  its  meaning  more  obvious. 
(1  Eedfield  on  Wills,  434.)  In  construing  wills  drawn  by 
persons  unskilled  in  the  art  "it  is  the  duty  of  the  courts  to 
spell  out  the  probable  relative  importance  of  the  different  pro- 
visions, and  how  far  one  was  intended  to  yield  to  another, 
when  it  becomes  impracticable  to  carry  all  into  effect.  (1 
Redfield  on  WiUs,  452.) 

A  ^striking  instance  of  the  liberality  indulged  in  these 
particulars  in  considering  holographic  wills  drawn  by  illiter- 
ate persons  is  found  in  the  decision  of  this  court  in  Estate  of 
Stratton,  112  Cal.  517,  [44  Pac.  1028].  The  will  in  that  case, 
after  a  number  of  specific  gifts,  concluded  as  follows : 

**  Common  Beadsteads  with  Feather  Bead  and  all  the  rest  of 
the  Furniture  and  all  Money  in  what  Ever  Shape  he  will  have 
full  controle  after  Expenses  is  Paid  on  my  sickness  and  death. 

"Mb8.  Qeobgiana  Hanham  Stkatton. 
**My  Husband. 

** Thomas  Stratton." 

It  was  held  that  the  will  could  be  made  clear  b^  transposing 
the  words  **my  husband  Thomas  Stratton,''  from  the  place 
below  the  signature  of  the  testatrix  to  a  place  immediately 
after  the  word  **he,'*  and  this  being  done,  it  was  construed  to 
make, a  gift  to  the  husband  of  the  residue  of  the  estate. 

Coming  now  to  the  will  here  involved,  we  repeat  it  in  full 
to  facilitate  the  discussion. 

**San  Francisco,  October  5,  1915. 

**I  am  writing  these  lines  in  case  I  should  meet  with  an 
accident  or  in  any  other  way  die  then  it  is  my  wish  if  my 
brother  Hans  Peter  Nelson  is  alive  send  this  letter  to  him. 
Should  he  be  dead  then  it  is  my  wish  that  my  brother's 
daughter  Emma  and  my  dead  sister  Bena's  daughter  who  lives 
in  Chicago,  her  name  is  Agnes,  shall  together  sell  all  my 
property  and  divide  equally  between  my  dead  sister  Anna's 
children  by  name  Engeborg,  Anna,  Alfrida,  and  Otto,  living 
in  Copenhagen  and  *Nakskov.  It  is  my  wish  that  my  niece 
Emma  Nelson  receive  $500.  extra  for  her  taking  care  of  me. 


Digitized  by  VjOOQ IC 


436  Estate  of  Hoytema.  [180  Cal. 

It  is  also  my  wish  that  my  friend  Mrs.  Rosa  Priis  shall  be 
given  $500. 

**Mrs.  Jennie  Hoytema, 

**94  Sanchez  Street. 

"P.  S. — My  safe  deposit  box  is  in  the  Humboldt  Savings 
Bank  No.  295." 

The  opeAing  sentence  disclosed  the  testamentary  intent. 
The  mind  of  the  writer  then  turned  to  the  selection  of  a  person 
to  carry  out  her  intent,  to  act  as  executor.  It  may  readily  be 
supposed  that  her  brother  would  be  preferred  for  that  office, 
and,  accordingly,  she  named  him,  saying,  **send  this  letter  to 
him''  if  he  is  alive.  lii  her  ignorance,  she  evidently  beHeved 
that  if  the  letter  were  placed  in  his  hands  he  would  be  thereby 
authorized  to  dispose  of  the  property  as  the  will  directed.  But 
it  occurred  to  her  that  he  might  be  dead  and  in  that  event  a 
substitute  must  be  designated.  For  that  purpose  she  chose  two 
nieces,  Emma,  daughter  of  the  brother,  and  Agnes  Edwardson, 
daughter  6^  her  sister.  She  then  came  to,  the  point  of  stating 
what  was  to  be  done  with  the  property.  The  instructions  to 
those  to  whom  the  office  of  executor  should  fall  were  **to  sell 
all  my  property  and  divide  equally  between  my  dead  sister 
Anna's  children,  by  name  Engeborg,  Anna,  Alfrida,  and  Otto, 
living  in  Copenhagen  and  Nakskov."  These  words  are  certain 
and  their  effect  is  absolutely  clear.  They  cannot  be  given 
any  other  meaning  than  that  conveyed  by  the  ordinary  sense 
of  the  words,  unless  a  clear  intention  to  use  them  in  some 
other  sense  can  be  collected  from  the  context  or  from  extrinsic 
facts.  (Civ.  Code,  sec.  1324.)  No  extrinsic  facts  appear,  and 
the  context  furnishes  no  cause  for  giving  them  other  than  their 
ordinary  import.  The  use  of  the  word  ** extra"  in  the  gift  of 
five  hundred  dollars  to  Emma  is  easily  explained.  The  gift 
shows  on  its  face  that  Emma  had  been  taking  care  of  the  tes- 
tatrix. Apparently  Emma  was  the  only  relative  she  had  in 
California.  Her  brother  lived  in  Idaho,  and  the  other  heirs 
in  Illinois  and  Denmark.  It  is  to  be  supposed  that  Emma 
had  already  received  something  for  this  service  and  the  intent 
evidently  was,  as  the  words  indicate,  to  give  her  an  additional 
compensation  therefor.  To  give  it  the  effect  of  qualifying 
or  explaining  the  meaning  of  the  preceding  disposition  in  any 
manner,  would  violate  the  rule  that  **a  clear  and  distinct  de- 
vise or  bequest  cannot  be  affected"  by  any  other  words  **not 
equally  clear  and  distinct." 


Digitized  by  VjOOQ IC 


May,  1919.]  Perkins  v.  Tbueblood.  437 

I  think  the  will  on  its  face  clearly  gives  the  residue  of  the 
estate  to  the  children  of  Anna,  the  deceased  sister  of  the  tes- 
tatrix, and  that  it  left  nothing  undisposed  of  to  go  to  the  other 
heirs. 

Lawlor,  X,  and  Olney,  3".,  concurred. 

Behearing  denied. 


[L.  A.  No.  4951.    Department  Two.— May  29,  1919.] 

a   W.   PERKINS,   Kespondent,   v.   W.   E.   TBUEBLOOD^ 

Appellant. 

fl]  Negliobncb— Malpractice  op  Physician— Besetting  Broken  Leg 
— Evidence  —  Treatment  op  Original  Fracture. — In  an  action 
against  a  physician  and  surgeon  to  recover  damages  for  alleged 
negligence  in  the  ^  performance  of  a  surgical  operation  upon  the 
[  plaintiff  in  resetting  a  broken  leg,  evidence  relative  to  the  original 
fracture,  its  treatment  by  defendant,  and  the  progress  and  process 
of  healing  was  admissible  to  the  end  that  it  might  be  determined 
whether  or  not  the  methods  resorted  to  by  the  defendant  in  resetting 
the  leg  were  of  a  nature  which  an  ordinarily  skillful  surgeon  would 
have  given  to  a  leg  in  such  a  condition. 

£2]  Id. — Statute  op  Limitations. — Such  an  action  is  not  barred  by 
mibdivision  3  of  section  340  of  the  Code  of  Civil  Procedure  where 
commenced  within  one  year  of  the  date  of  the  resetting,  although 
moire  than  one  year  after  the  date  of  the  setting  of  the  original 
fracture. 

[3]  Id. — Physicians  and  Surgeons  —  Proper  Treatment  —  Expert 
Testimony. — Negligence  on  the  part  of  a  physician  consists  in  his 
doing  something  which  he  should  not  have  done,  or  in  omitting 
to  do  something  which  he  should  have  done,  and  what  is  or  is 
not  proper  practice  in  examination  and  treatment,  or  the  usual 
practice  and  treatment,  is  a  question  for  experts  and  can  be  estab- 
lished only  by  their  testimony.    * 

[4]  Id. — ^Lauk  op  Care  and  Skill — Insuppiciency  op  Evidence. — In 
this  action  it  is  held  the  evidence  wholly  fails  to  shoy  any  lack  of 
eare  and  skill  on  the  part  of  defendant  in  setting  and  treating  the 
fractured  bone  of  plaintiff's  leg. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.     Howard  A.  Peairs,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Stratton  &  Kaufman,  Wm.  P.  Hubbard  and  Bowen  Irwin 
for  Appellant. 

Emmons  &  Hudson  for  Respondent, 

LBNNON,  J. — This  is  an  action  for  damages  wherein  the 
plaintiff  recovered  judgment  against  the  defendant,  a  phy- 
sician and  surgeon,  for  alleged  negligence  in  the  performance 
of  a  surgical  operation  upon  the  plaintiff  in  setting  a  broken 
leg.  The  negligence  relied  upon  for  a  cause  of  action  is  charged 
in  those  allegations  of  the  complaint  which  aver:  **That  the 
plaintiff  herein  by  an  accident  broke  his  leg  during  the  month 
of  April,  1912.  That  thereafter  the  plaintiff  employed  the 
defendant  who  is  a  surgeon,  as  such  surgeon,  for  a  reasonable 
reward  to  be  paid  therefor,  to  set  and  heal  the  same.  That 
the  defendant  so  negligently  and  unskillfuUy  conducted  him- 
self, in  attempting  to  set  said  leg  of  the  said  plaintiff,  that  the 
broken  portions  of  the  said  leg  were  not  joined  and  that  at 
both  ends  of  the  said  fracture  the  parts  overlapped  and  the 
same  did  not  heal  or  become  strong,  and  that  subsequently 
the  same  leg  broke  again  at  the  same  place  without  any  fault 
of  the  said  plaintiff. ' '  The  denial  of  these  allegations,  coupled 
with  the  defense  of  the  statute  of  limitations,  which  was 
specially  pleaded,  presented  the  only  issues  in  the  case. 

The  complaint  in  the  action  was  filed  on  April  9, 1913.  The 
court  below  tried  the  case  without  a  jury  and  made  its  findings 
in  favor  of  the  plaintiff  which,  in  substance,  were  that  the 
plaintiff  broke  his  leg  in  March,  1912 ;  that  the  defendant  was 
employed  to  reduce  the  fracture;  that  the  fracture  not  satis- 
factorily healing,  the  defendant  separated  the  surfaces  of  the 
bone  during  the  month  of  April,  1912,  and  again  set  the  plain- 
tiff's leg;  that  the  defendant  performed  the  latter  operation 
negligently,  and  that  by  reason  thereof  the  plaintiff  had  suf- 
fered damage  in  the  sum  of  $1,250. 

The  appeal  is  from  the  judgment  and  presents  the  question 
of  the  suflSciency  of  the  evidence  to  support  the  findings,  and 
also  the  question  of  the  correctness  of  rulings  admitting  evi- 
dence concerning  the  plaintiff's  condition  and  the  defendant's 
surgical  treatment  of  him  prior  to  April  9,  1912.  While 
the  court's  findings  rested  the  plaintiff's  cause  of  action  upon 
the  defendant's  negligent  resetting  of  the  plaintiff's  leg  in 
April,  1912,  nevertheless,  it  would  seem  that  the  trial  court 
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proceeded  upon  the  theory,  and  correctly  so,  we  think,  that  the 
negligence  ultimately  found  against  the  defendant  was  de- 
pendent in  a  measure  upon  the  condition  of  the  plaintiff 's  leg 
at  the  time  of  and  subsequent  to  the  setting  of  the  original 
fracture  which  the  trial  court  found,  and  the  undisputed  evi- 
dence shows,  occurred  in  March,  1912.  [1]  Upon  this  theory, 
evidence  relative  to  the  original  fracture,  its  treatment,  and  the 
progress  and  process  of  its  healing  was  admissible  to  the  end 
that  it  might  be  determined  whether  or  not  the  methods  resorted 
to  by  the  defendant  in  resetting  the  leg  on  or  after  April  9, 
1912,  were  of  a  nature  which  an  ordinarily  skillful  surgeon 
would  have  given  to  a  leg  in  such  a  condition.  [2]  This 
being  the  theory  of  the  case  and  the  judgment,  it  follows  that 
there  is  no  merit  in  the  contention  that  the  commencement  of 
the  action  was  barred  by  subdivision  3  of  section  340  of  the 
Code  of  Civil  Procedure. 

The  plaintiff's  case,  as  revealed  by  the  evidence,  seems 
to  rest  upon  the  contention  that  as  a  result  of  the  defendant's 
negligent  treatment  of  the  fractured  leg  on  and  after  April  9, 
1912,  he  was  caused  great  physical  pain  and  suffering,  that 
he  could  not  pursue  his  usual  vocation  by  reason  of  the  fact 
that  he  did  not  have  the  full  use  of  the  leg,  and  that  some  ten 
months  later  the  same  leg  was  aeain  broken  in  the  same  place 
in  a  fall  which  would  not  have  fractured  the  leg  if  it  had  been 
properly  treated  by  the  defendant  upon  the  occasion  of  the 
second  setting.  In  this  connection,  it  will  be  noted  that  in 
spite  of  the  great  suffering  and  financial  loss  claimed  to  have 
been  endured  by  the  plaintiff  for  a  period  of  ten  months  ioh 
lowing  the  last  treatment  by  the  defendant,  it  aflSrmatively 
appears  that  the  defendant  was  not  requested  to  give  any 
further  treatment  and  that  the  plaintiff  failed  to  place  himself 
under  the  care  of  any  other  surgeon.  Moreover,  apart  from 
the  testimony  of  Dr.  Rogers  that  the  plaintiff  said  that  the 
second  fracture  was  caused  by  a  f aU  of  three  or  four  feet  on 
an  oil  rig,  and  the  testimony  of  the  plaintiff  that  he  did  not 
fall  over  twelve  inches,  there  is  no  evidence  of  any  circum- 
stance preceding  or  attending  the  fall.  In  view  of  the  fact  that 
a  person  may  snap  a  perfectly  sound  leg  in  a  fall  of  twelve 
incbes  or  less,  the  claim  that  the  defendant's  negligence  was 
the  proximate  cause  of  the  second  fracture  finds,  to  say  the 
least,  very  slight  support  from  the  facts  revealed  by  the  rec- 
ord.   Upon  this  analysis   of  the  case,   we  find  it  difficult 
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to  consider  seriously  the  claims  advanced  by  the  plaintiff. 
Nevertheless,  the  trial  court  has  entered  its  findings  in  favor 
of  those  claims,  and  we  shall  review  the  evidence  adduced 
upon  the  whole  case  in  order  to  determine  whether  it  is  suffi- 
cient to  support  the  findings. 

The  only  evidence  which  appears  to  support  the  finding  that 
the  surfaces  of  the  bones  were  separated  in  April,  1912,  is 
found  in  the  testimony  of  Dr.  C.  A.  Rogers.  Upon  being 
handed  an  X-ray  photograph  of  the  leg,  taken  on  April  28,  or 
April  29,  1912,  Dr.  Rogers  remarked  that  inasmuch  as  no 
sign  of  a  callous  appeared  he  should  judge  that  the  leg  had 
been  set  very  recently — a  few  days  prior  to  the  date  of  the 
photograph.  A  callous  is  a  formation  of  new  bony  tissue 
found  between  and  around  the  fractured  ends  of  a  broken 
bone  in  the  process  of  reuniting,  and  we  must  infer  from 
Dr.  Rogers'  testimony  that,  if  it  forms  at  all,  it  begins  to 
show  in  an  X-ray  photograph  within  a  few  days  after  the 
process  of  reuniting  begins.  Therefore,  the  fact  that  Dr. 
Rogers  saw  no  sign  of  a  callous  in  the  photograph  taken  on 
April  28,  or  April  29,  1912,  merely  tends  to  show  that  no 
callous  was  ever  formed  around  the  break  in  question  prior  to 
that  date.  But  that  fact,  if  true,  cannot  serve  as  the  basis 
for  the  further  inference  that  a  setting  of  the  leg  took  place 
a  few  days  prior  to  the  date  of  the  photograph.  That  this 
must  be  so  appears  from  the  undisputed  fact  that  the  plaintiff 
originally  broke  his  leg  on  March  6,  1912,  and  that  it  was  set 
on  the  following  day.  Since  it  necessarily  follows  from  Dr. 
Rogers'  testimony  that  no  callous  formation  appeared  at 
all  or  at  any  time  after  that  setting  and  prior  to  the  date  of 
the  photograph,  the  absence  of  a  callous  cannot  be  taken  to 
indicate  a  resetting  a  few  days  prior  to  April  28,  or  April  29, 
1912. 

But  even  assuming  that  the  evidence  supports  the  findings 
that  the  defendant  separated  the  surfaces  of  the  fractured 
bone  and  reset  the  leg  in  April,  1912,  still  we  are  of  the 
opinion  that  the  evidence  does  not  show  that  the  defendant 
failed  to  use  reasonable  prudence  and  skill  in  performing 
that  operation  or  in  treating  the  leg  thereafter.  It  is  true  that 
there  is  some  evidence  which  tends  to  show 'that  at  the  time 
of  the  fall  and  the  second  fracture  the  ends  of  the  broken  bone 
overlapped  nearly  one-half  of  an  inch,  and  that  there  was 
no  complete  bony  union  prior  to  the  treatment  of  another 
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physician  for  the  final  fracture  resulting  from  the  fall.  In 
the  absence,  however,  of  a  showing  that  such  a  condition  would 
have  been  at  least  improbable  had  the  leg  received  reasonably 
-prudent  and  ordinarily  skillful  surgical  treatment,  it  cannot 
be  said  that  the  mere  pathological  condition  of  the  leg  in  and 
of  itself  suflBced  to  show  negligence  on  the  part  of  the  de- 
fendant in  resetting  the  leg.  **The  difficulties  and  uncer- 
tainties in  the  practice  of  medicine  and  surgery  are  such  that 
no  practitioner  can  be  required  to  guarantee  results  and  all 
the  law  demands  is  that  he  bring  and  apply  to  the  case  in  hand 
that  degree  of  skill,  care,  knowledge  and  attention  ordinarily 
possessed  and  exercised  by  practitioners  of  the  medical  pro- 
fession under  like  circumstances."  {Zoterell  v.  Repp,  187 
Mich.  330,  [153  N.  W.  695].) 

With  respect  to  the  failure  to  attain  a  complete  bony  union, 
the  plaintiff's  experts  themselves  testified  that  there  was  no 
way  for  an  average  or  even  a  skilled  surgeon  to  tell  whether 
ligamentous  or  bony  tissue  was  being  deposited  between  and 
around  the  fractured  ends  of  a  broken  bone  in  the  process  of 
reuniting  without  opening  the  wound.  While  Dr.  'C.  A. 
Eogers  testified  that  it  was  good  surgery  to  open  the  wound 
and  staple  the  bone,  especially  where,  as  here,  there  was  an 
oblique  fracture,  none  of  the  experts  gave  it  as  their  opinion 
that  it  was  not  good  practice  to  rely  altogether  upon  casts  and 
splints  as  did  the  defendant  in  the  instant  case.  ^ 

Concerning  the  overlapping,  the  plaintiff's  expert,  Dr.  C.  A. 
Rogers,  said:  ** Sometimes  you  will  have  a  bone  slip  with  the 
best  in  putting  on  splints  any  way."  Again,  referring  to  the 
break  treated  by  the  defendant,  he  said:  **The  break  runs 
obliquely  as  distinguished  from  straight  across.  Where  a  bone 
is  broken  in  that  form,  it  is  absolutely  as  a  general  proposition 
in  surgery,  more  difficult  to  set  that  bone  in  place  and  hold  it 
in  place,  than  where  it  goes  straight  across.  We  do  not  expect 
to  get  a  perfect  alignment  of  the  bone  where  the  character  of 
the  break  is  such  as  was  this  bone."  Dr.  Homer  Rogers 
added:  **It  is  more  difficult  to  reduce  a  fracture  of  that  char- 
acter than  in  reducing  a  transverse  fracture.  I  would  not 
insure  that  the  reduction  of  a  fracture  of  the  character  in 
question  would  be  perfect."  None  of  the  experts  gave  it  as 
their  opinion  that  the  use  of  reasonable  care  and  skill  would 
have  insured  a  more  perfect  reduction* 
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It  follows  from  the  foregoing  analysis  of  the  evidence  tha,t 
negligence  on  the  part  of  the  defendant  must  be  predicated, 
if  at  all,  upon  some  act  or  omission  in  the  course  of  the  treat- 
ment of  the  fracture  by  the  defendant  shown  to  have  been 
imprudent  or  unskillful.  There  is  no  direct  testimony  to  the 
eflfect  that  the  surfaces  of  the  bone  were  in  fact  separated 
during  the  month  of  April.  There  is,  therefore,  no  direct 
testimony  as  to  the  method  adopted  by  the  defendant  in  align- 
ing the  bones  and  reducing  the  fracture  at  that  time,  even 
assuming  that  he  did  make  an  attempt  to  realign  the  bones 
and  reduce  the  fracture  anew.  In  the  absence  of  evidence,  it 
cannot  be  assumed  that  he  proceeded,  if  he  proceeded  at  all, 
without  ordinary  care  or  skill.  It  will  be  necessary,  therefore, 
upon  this  view  of  the  case,  to  confine  our  attention  to  a  con- 
sideration of  the  acts  of  the  defendant  as  to  which  there  is 
evidence  in  the  record.  It  appears  that  a  plaster  of  paris  cast 
was  put  on  the  leg  on  April  9,  1912,  that  another  cast  was  put 
on  on  April  12th,  and  possibly  another  on  April  17th,  tiiat 
the  cast  was  removed  on  April  25th,  and  that  a  yucca  splint 
was  then  put  on  and  held  in  place  by  a  light  bandage.  The 
following  testimony  of  the  defendant  concerning  the  circum- 
stances attending  and  following  the  treatment  of  April  25, 
1912,  is  uncontradicted:  **I  put  on  what  is  called  a  yucca 
splint — a  splint  made  from  material  gotten  from  the  yucca 
plant  for  that  particular  purpose.  I  put  that  on  and  ban- 
daged, and  the  patient  wanted  to  go  to  the  ranch,  I  believe 
the  Panama  ranch,  and  I  told  him  he  could  go  by  being  careful 
and  using  his  crutch  all  the  time,  keeping  the  splint  on  for 
about  two  weeks  from  the  time  that  I  put  it  on.  ...  I  did  not 
see  him  any  more  for  some  time  as  he  went  to  the  Panama 
ranch,  or  some  place  else,  I  don't  know  where.  ...  I  do  not 
remember  of  having  seen  him  between  that  and  the  time  I  saw 
him  in  April  [July],  as  in  the  mean  time  I  had  gone  south  on 
a  vacation,  and  he  knew  I  was  going.  I  told  him  if  this  thing 
didn't  go  right  to  go  on  to  Dr.  Kellogg,  or  some  doctor, 
to  see  to  it  for  him  during  my  absence."  There  is  no  evidence 
to  show  that  he  was  thereafter  called  upon  to  give  any  further 
treatment  or  to  take  any  further  responsibility  in  the  case. 
There  was  no  testimony  of  any  expert  witness  who  said  that 
anything  covered  by  this  treatment  was  improper,  or  that 
there  was  anything  lacking  in  the  treatment  which  would  have 
been  included  by  a  reasonably  prudent  and  skillful  surgeon. 
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[3]  In  McGroAV  v.  Kerr,  23  Colo.  App.  163,  [128  Pac.  873], 
it  is  said:  ** Negligence  on  the  part  of  a  physician  consists  in 
his  doing  something  which  he  should  not  have  done,  or  in 
omitting  to  do  something  which  he  should  have  done."  Quot- 
ing further  from  the  same  case:  **The  authorities  are 
practically  uniform  in  holding,  .  .  .  that  as  to  what  is  or  is 
not  proper  practice  in  examination  and  treatment,  or  the 
usual  practice  and  treatment,  is  a  question  for  experts,  and 
can  be  established  only  by  their  testimony."  (See,  also, 
Houghton  v.  Dickson,  29  Cal.  App.  321,  [155  Pac.  128] ;  Hesler 
V.  California  Hospital  Co.,  178  Cal.  764,  [174  Pac.  654].) 
[4]  The  evidence  wholly  fails  to  show  any  lack  of  care 
and  skill  on  the  part  of  defendant  in  setting  and  treating  the 
fractured  bone  of  plaintiff's  leg. 

.The  judgment  appealed  from  is  reversed  and  the  case  re- 
manded for  a  new  trial. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4944.    Department  Two.— May  29,  1919.] 

C.  J.  MILLIRON,  Plaintiff  and  Respondmt,  v.  F.  G. 
DITTlftAN,  Defendant  and  Respondent:  T.  H. 
O'NEILL  et  al.,  Defendants  and  Appellants. 

[1]  SuBETiBs — ^Limitation  or  LiABiiiiTY — Exception — Pdblio  Bonds. — 
The  general  rule  that  the  liability  of  sureties  cannot  be  extended 
beyond  the  fair  import  of  the  express  undertaking  in  the  bond  has 
an  exception  in  the  case  of  bonds  given  in  pursuance  of  a  govern- 
mental law  for  a  public  purpose. 

[2]  Id. — Exception — When  Inapplicable. — Such  exception  to  the  gen- 
eral rule  has  no  application  where  its  undoubted  effect  would  be 
to  impose  a  liability  necessarily  and  absolutely  inconsistent  with 
the  unequivocal  intent  of  the  parties  as  disclosed  by  the  express 
terms  of  the  bond  itself. 

[3]  Id. — ^Negligent  Operation  or  Jitney  Bus — Injury  to  Passenger 
— ^Pleading  —  Parties  —  Joinder  or  Indemnity  Company  as  De- 
fendant.— ^In  an  action  for  personal  injuries  arising  out  of  the 
negligent  operation  of  a  jitney  bus  in  which  plaintiff  was  riding  as 
a  passenger,  the  casualty  company  on  the  indemnity  bond  of  the 
operator  of  the  bus^  was  properly  joined  aa  a  party  defendant, 
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notwithstanding  the  bond,  which  was  executed  pursuant  to  the  re- 
quirements of  ft  city  ordinance,  did  not  expressly  obligate  the  com- 
pany to  pay  to  injured  third  persons  such  sums  as  they  might 
be  entitled  to  reeorer  as  damages  from  the  negligent  operation  of 
the  bus. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.   Houser,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

V.  J.  Cobb  and  Chas.  L.  Evans  for  Appellants. 

Ward  Chapman  and-H.  J.  Fish  for  Respondent 

LENNON,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff  and  against  two  of  the  defendants,  O'Neill 
and  Pacific  Coast  Caarualty  Company,  in  an  action  for  per- 
sonal injuries  alleged  to  have  been  caused  the  plaintiff  by  the 
negligence  of  O'Neill.  The  negligence  charged  arose  out  of 
the  operation  by  O'Neill  of  a  jitney  bus  in  which  the  plain- 
tiff MiUiron  was  riding  as  a  passenger  on  July  8,  1915. 

The  Casualty  Company  was  joined  as  a  defendant  in  the 
action,  because  it  had  executed  upon  the  application  of  the 
defendant  O'Neill  an  indemnity  bond  pursuant  to  the  re- 
quirements of  an  ordinaiiee  of  the  city  of  Los  Angeles.  This 
ordinance  made  it  unlawful  to  operate  a  motor  bus  unless 
there  should  be  given  and  kept  on  file  in  the  office  of  the 
city  clerk,  and  in  full  force  and  effect  at  all  times  during  the 
operation  of  such  bus,  a  good  and  sufficient  bond  or  policy  of 
insurance.  The  ordinance  provided  that  this  bond  or  policy 
of  insurance  should  be  conditioned  for  the  payment  of  various 
specified  sums  of  money  for  injury  to  or  the  death  of  one 
or  more  persons  and  for  damage  done  to  the  property  of 
others  resulting  from  the  operation  of  such  motor  bus.  The 
ordinance  further  provided  that  **said  bond  or  policy  of  in- 
surance shall  be  conditioned  that  said  bond  or  policy  of  in- 
surance shall  inure  to  and  be  for  the  benefit  and  protec- 
tion of  anyone  who  shall  sustain  any  damage  or  injury, 
or  to  the  heirs  ...  of  any  such  person  who  may  be  so  dam- 
aged or  injured  or  suffer  death  by  reason  of  negligence 
or  misconduct  on  the  part  of  the  driver  or  operator  of  any 
motor  bus  operated  under  any  such  permit  or  from  the  de- 
fective construction   thereof.     Such  bond  or  policy  of  in- 
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surance  shall  be  a  continuing  liability  notwithstanding  any 
action  or  recovery  thereon.  Said  bond  or  policy  of  insurance 
shall  also  be  conditioned  that  payments  required  to  be  made 
thereujader  shall  be  made  in  case  of  injury  or  damage,  di- 
rectly to  the  insured  or  damaged  person  or  his  duly  author- 
ized representative." 

The  bond  in  question,  although  covenanting  to  pay  directly 
to  the  insured  such  sums  as  might  b6  adjudged  against  him 
as  damages  for  injuries  resulting  from  the  operation  of  his 
motor  bus,  did  not  expressly  obligate  the  defendant  company 
to  pay  to  injured  third  persons  such  sums  as  they  might 
be  entitled  to  recover  as  damages  for  injuries  resulting  from 
the  negligent  operation  of  the  motor  bus.  The  bond  in  ques- 
tion, however,  did  provide  that  **in  the  event  of  a  final 
judgment  covering  any  loss  or  claim  under  this  policy  is 
rendered  against  the  assured,  the  company  guarantees  the 
payment  of  said  judgment  direct  to  the  plaintiff  securing 
such  judgment,  provided  that  any  action  by  the  said  plaintiff 
to  recover  unde#  this  clause  is  commenced  within  twelve 
months  next  after  such  final  judgment  shall  have  been  ren- 
dered." The  trial  court  read  into  the  bond  the  provision  of 
the  ordinance  requiring  the  bond  to  be  conditioned  for  its 
payments  **  directly  to  the  .  .  .  damaged  person  or  his  duly 
authorized  representative."  Accordingly,  it  was  held  that 
the  Casualty  Company  was  properly  joined  as  a  defendant 
in  the  action  and  was  liable  to  the  plaintiff  upon  the  bond. 
This  holding  is  asserted  to  be  error  upon  the  theory  that  the 
liability  of  the  defendant  company  could  not  be  extended  be- 
yond tiie  express  words  of  the  bond  nor  measured  by  any- 
thing  outside  of  the  bond. 

[1]  It  is  true,  as  the  appellants  contend,  that  the  general 
rule  is  to  the  effect  that  the  liability  of  sureties  cannot  be 
extended  beyond  the  fair  import  of  the  express  undertaking 
in  the  bond.  There  is,  however,  an  excciition  to  this  general 
rule  in  the  case  of  bonds  given  in  pursuance  of  a  govern- 
mental law  for  a  public  purpose.  The  exception  is  clearly 
and  concisely  stated  in  the  case  of  State  v.  Nutter,  44  W.  Va. 
385,  [30  S.  E.  67],  where  it  is  said:  **The  law  in  force  at 
the  date  of  a  public  bond,  fixing  a  certain  condition  for  it 
saying  what  its  obligations  shall  be,  is  a  part  of  it  as  effectu- 
ally as  if  such  obligations  were  in  words  inserted  in  it.  .  .  . 
By  signing,  the  parties  adopt  the  law  as  a  part  of  the  bond. 
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If  we  do  not  so  hold,  we  frustrate  the  plain  purpose  of  the 
statute."  To  the  same  effect  are  Crawford  v.  Ozark  Ins.  Co,, 
97  Ark.  549,  [134  S.  W.  951] ;  State  v.  McOvire,  46  W.  Va. 
328,  [76  Am.  St.  Eep.  822,  33  S.  E.  313] ;  State  v.  WotHng, 
56  W.  Va.  394,  [49  S.  E.  365],  and  Macready  v.  Sckevck,  41 
La.  Ann.  456,  [6  South.  517]. 

[2]  Of  course  this  ex/seption  to  the  general  rule  would 
have  no  application  where  its  undoubted  effect  would  be  to 
impose  a  liability  necessarily  and  absolutely  inconsistent  with 
the  unequivocal  intent  of  the 'parties  as  disclosed  by  the  ex- 
press terms  of  the  bond  itself.  {Oraeter  v.  De  Wolf,  112 
Ind.  1,  [13  N.  E.  111].)  There  is  no  provision,  however,  in 
the  bond  in  question  which  expressly  excludes  a  direct  right 
of  recourse  by  the  injured  party  against  the  bonding  com- 
pany. Moreover,  the  bond  as  it  read  at  the  date  of  the  ac- 
cid^t  was  a  contract  made  not  only  for  the  protection  of  the 
operator  of  the  motor  bus,  but  also  directly  for  the  benefit 
of  injured  passengers,  in  so  far  as  it  expressly  promised  to 
pay  directly  to  an  injured  party  any  amoiftit  for  which  the 
operator  of  the  bus  might  )3e  adjudged  liable.  [S]  To  read 
the  statutory  requirement  into  the  bond,  while  it  accords  to 
the  plaintiff  the  privilege  of  joining  the  Casualty  Company 
in  a  suit  against  the  operator  of  the  bus,  introduces  no  neces- 
sary inconsistency  into  the  contract  and  leaves  the  substantial 
rights  of  the  parties  unimpaired.  The  only  ground  upon 
which  it  is  suggested  that  the  rights  of  the  defendants  might 
be  injuriously  affected  is  that  a  jury  might  be  expected  to 
return  a  larger  verdict  for  the  plaintiff  in  a  suit  in  which 
the  Casualty  Company  appears  as  a  party  defendant,  because 
they  would  necessarily  know  that  the  ox)erator  of  the  bus, 
whose  act  actually  caused  the  injury,  was  insured.  The  jury 
would  presumably  know  in  any  event  that  the  operator  was 
insured,  since  the  law  requiring  the  filing  of  the  bond  was 
one  of  which  all  persons  would  be  presumed  to  have  knowl- 
edge. Nor  can  we  doubt  that  the  Casualty  Company  must 
be  presumed  to  have  taken  the  knowledge  of  the  jury  into 
account  in  fixing  its  charges  for  executing  a  bond  or  policy 
of  insurance  issued  in  assumed  pursuance  of  an  ordinance 
unequivocally  prescribing  that  the  bond  should  be  enforceable 
in  favor  of  the  i)ersons  injured  by  the  act  of  the  operator  of 
the  motor  bus. 
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It  is  not  claimed  that  the  judgment  appealed  from  is  erro- 
neous as  to  the  defendant  O'Neill  if  it  is  to  be  sustained  as  to 
the  defendant  Casualty  Company.  The  foregoing  discussion 
disposes,  therefore,  of  all  of  the  issues  presented  in  the  case. 

The  judgment  appealed  from  is  aflSrmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.   4886.    Department  One.— May  20,  1919.] 

THE  CITY  OF  VENICE  (a  Municipal  Corporation), 
Respondent,  v.  SHORT  LINE  BEACH  LAND  COM- 
PANY (a  Corporation),  Appellant. 

[11  Public  Hiohway— Dedication  and  Aoceptanck. — The  law  relat- 
ing to  highways  is  indicated  by  section  2618  of  the  Political  Godo 
and  aH  that  is  required  is  a  dedication  or  abandonment  by  the 
owner  and  an  acceptance  fhereof  by  the  public,  and  to  accomplish 
such  dedication  or  abandonment  and  acceptance  by  the  public, 
neither  improvement  of  the  way  by  public  authority,  nor  payment 
of  taxes  by  the  public,  is  necessary. 

[2]  Id. — Intent  to  Dedicate  —  Evidence. — In  order  to  constitute  a 
dedication  of  land  for  a  highway  or  abandonment  to  the  public 
for  such  purpose,  the  owner's  intention  to  that  effect  must  appear, 
but  ffuch  intent  need  not  be  manifested  by  any  contract,  writing,  or 
express  declaration  of  the  owner,  and  may  be  implied  from  his 
conduct. 

[3]  Id. — ^Dedication  —  Question  op  Fact. — ^The  question  whether  a 
dedication  of  land  for  highway  fpurposes  has  occurred  in  any  in- 
stance is  a  conclusion  of  fact  to  be  drawn  from  the  circumstances 
of  the  particular  case,  and  such  circumstances  must  clearly  show 
an  unequivocal  intention,  manifested  by  appropriate  words  or  con- 
duct, or  both,  on  the  part  of  the  owner  to  devote  his  land  to  public 
use. 

[4]  Id. — Acceptance  oi*  Highway — Evidence— Usee. — It  is  not  neces- 
sary that  the  acceptance  of  a  highway  by  the  public  be  manifested 
by  any  direct  action,  ordinance,  or  declaration  of  the  public  authori- 
ties, but  it  may  be  shown  by  mere  user. 

[6]  Id. — Paymeni*  of  Taxes  —  Insuppicient  Rebuttal  of  Pboof  of 
Dedication. — 'Payment  of  taxes  by  the  owner  is  not  suiBdent  to 
rebut  the  proof  of  dedication,  if  such  proof  is  otherwise  sufficient. 

[6]  Id. — ^Dedication  oj  Strip  of  Land  to  Pubuc  Use — Sufficiency  of 
Etidenge. — In  this  action  involving  the  character  of  a  strip  of  land. 
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it  is  held  the  evidence  sufficiently  shows  the  intention  of  the  owners 
that  the  strip  should  he  used  by  the  public  as  a  public  street  or 
alley  for  the  convenience-  and  benefit  of  the  public  and  of  the 
owners  of  the  lots  abutting  thereon,  and  that  the  general  use  by  the 
public  was  a  manifestation  of  its  acceptance  thereof. 

[7]  Id. — Dbdication  by  Agents  of  CJobporation — Estoppel. — A  cor- 
poration is  estopped  to  deny  the  authority  of  its  agents  to  dedicate 
a  strip  .of  land  to  public  use,  where  the  entire  subject  of  making 
sales  of  lots  owned  by  it  was  left  to  the  control  of  such  agents. 

[8]  CJoEPOEATiONS  —  AUTHORITY  OF  AoBNT — EVIDENCE. — The  authority 
of  an  agent  to  act  for  a  corporation  may  be  shown  by  evidence 
that  the  person  does  business  for  the  corporation  and  on  its  behalf, 
as  agent,  with  the  knowledge  and  acquiescence  of  its  directors  or 
general  manager,  or  by  their  direction,  as  well  as  by  Che  minutes 
of  its  board  of  directors  or  by  a  contract  in  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  H.  T.  Dewhirst,  Judge  Presiding.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Puller  for  Appellant 

Bush  M.  Blodget,  City  Attorney,  for  Respondent 

SHAW,  J. — The  Short  Line  Beach  Land  Company  appeals 
from  a  judgment  in  favor  of  the  city  of  Venice  declaring  that 
a  certain  strip  of  land  claimed  by  said  company  is  a  public 
street  or  highway  in  the  city  of  Venice. 

The  proceedings  in  the  court  below  were  initiated  by  a  com- 
plaint filed  by  the  city  of  Venice  against  said  Land  Company 
to  condemn  said  land  and  other  parcels  for  a  public  street. 
This  complaint  was  filed  on  September  27,  1912.  An  answer 
was  filed  thereto  and  the  cause  was  continued  from  time  to 
time  until  May,  1914,  when  the  court,  pursuant  to  a  stipula- 
tion of  the  parties,  made  an  order  granting  the  Land  Com- 
pany leave  to  file  a  cross-complaint  concerning  the  particular 
parcel  now  in  question,  on  condition  that  the  issues  raised 
by  the  cross-complaint  should  be  determined  and  disposed  of 
before  the  issues  raised  upon  the  complaint  in  condemnation 
were  determined.  The  cross-complaint  was  filed  accordingly 
and  the  city  of  Venice  made  answer  thereto.  The  issues 
upon  this  cross-complaint  came  on  for  trial  in  1915.  In  the 
meantime  the  city  of  Venice  had  dismissed  its  action  for  con- 
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demnation.  The  only^  questions  for  decision  here  are  those 
arising  upon  the  cross-complaint.  The  parcel  of  land  is  de- 
scribed as  lot  38  of  block  10  of  the  Short  Line  Beach  sub- 
division No.  1,  as  recorded  in  map  book  2,  page  59,  in  the 
recorder's  office  of  Los  Angeles  County. 

The  xu^oss-complaint  is  in  the  form  of  an  ordinary  suit  to 
quiet  title.  The  answer  thereto  alleges  that  said  parcel  of 
land  is  a  public  street  or  alley  in  the  city  of  Venice.  The 
court  found  that  it  was  such  public  street  and  the  only  ques- 
tion presented  for  consideration  is  whether  or  not  the  evi- 
dence is  sufficient  to  support  this  finding. 

The  contention  of  the  respondent  is  that  the  owners  of  the 
tract  in  question  dedicated  it  to  public  use  as  a  street  or 
alley  and  that  such  dedication  was  accepted  by  the  public. 
It  is  not  claimed  that  there  was  any  express  dedication,  or 
that  the  owners  ever  executed  any  contract,  deed,  or  map 
showing  their  intention  to  make  such  dedication.  Li  March, 
1914,  some  two  months  before  the  filing  of  the  cross- 
complaint,  the  city  of  Venice  passed  an  ordinance  recit- 
ing that  said  strip  of  land  bad  been  offered  for  use  as 
a  street,  and  formally  accepting  it  as  such  street.  The  re- 
spondent does  not  rely  wholly  on  this  acceptance,  but  con- 
tends that  there  was  also  an  acceptance  by  the  common  use 
of  the  land  by  the  public  as  a  street  and  by  other  acts  show- 
ing acceptance  of  the  property  as  a  street. 

[1]  There  is  no  merit  in  the  appellant's  contention  that 
section  325  of  the  Code  of  Civil  Procedure,  prescribing  the 
conditions  necessary  to  an  adverse  possession  of  the  land,  is 
applicable  to  this  question.  Land  used  for  a  highway  could 
not  be  inclosed  or  cultivated,  and  no  improvement  thereof 
by  the  public  authorities  is  necessary  to  constitute  it  a  high- 
way. The  law  relating  to  highways  is  indicated  by  section 
2618  of  the  Political  Code,  declaring  that  such  highways  are 
roads,  streets,  alleys,  etc.,  **laid  out  or  erected  as  such  by  the 
public,  or  if  laid  out  or  erected  by  others,  dedicated  or  aban- 
doned to  the  public,"  To  accomplish*  such  dedication  or 
abandonment  and  acceptance  by  the  public,  neither  improve- 
ment of  the  way  by  public  authority,  nor  payme\it  of  taxes 
by  the  public,  is  necessary.  All  that  is  required  is  a  dedica- 
tion or  abandonment  by  the  owner  and  an  acceptance  thereof 
by  the  public. 

OLXXX  Cal.— 29 
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[2]  In  order  to  constitute  such  dedication,  or  such  aban- 
donment, by  the  owner,  his  intention  to  that  effect  must  ap- 
pear. Suoh  intent  need  not  be  manifested  by  any  contract, 
writing,  or  express  declaration  of  the  owner.  It  may  be  im- 
plied from  his  conduct.  **If  the  donor's  acts  are  such  as  to 
indicate  an  intention  to  appropriate  the  land  to  the  public 
use,  then,  upon  acceptance  by  the  public,  the  dedication  be- 
comes complete."  (People  v.  Marin  County,  103  Cal.  228, 
[26  L.  B.  A.  659,  37  Pac.  203].)  In  that  case  it  is  said  that 
in  the  case  of  an  express  dedication  by  words  or  acts,  "the 
intention  to  appropriate  the  land  to  public  use  is  manifested 
by  some  outward  act  of  the  owner  manifesting  his  purpose,'' 
but  that  an  implied  dedication  may  be  proved  "by  acts  or 
conduct  not  directly  manifesting  the  intention,  but  from 
which  the  law  will  imply  the  intent."  [3]  As  stated  in 
Helm  V.  McChire,  107  Cal.  204,  [40  Pac.  437],  the  question 
"whether  a  dedication  of  land  for  highway  purposes  has 
occurred  in  any  instance  is  a  conclusion  of  fact  to  be  drawn 
from  the  circumstances  of  the  particular  case;  that  such 
circumj3tances  must  clearly  show  an  unequivocal  intention, 
irianifested  by  appropriate  words  or  conduct,  or  both,  on 
the  part  of  the  owner,  to  devote  his  land  to  the  wayfaring 
uses  of  that  somewhat  vague  entity  called  *the  public'  " 
(Sussmcm  v.  San  Luis  Obispo  County,  126  Cal.  539,  [59  Pac. 
24] ;  Smith  v.  San  Luis  Obispo,  95  Cal.  466,  [30  Pac.  591] ; 
Harding  y.  Jasper,  14  Cal.  647.)  [4]  It  is  not  necessary 
that  the  acceptance  by  the  public  be  manifested  by  any  direct 
action,  ordinance  or  declaration  of  the  public  authorities. 
"Such  acceptance  may  be  shown  by  mere  user  without  any 
formal  action  in  relation  thereto  by  the  municipal  authori- 
ties." {Monterey  v.  Malarin,  99  Cal.  293,  [33  Pac.  840].) 
"The  use  of  the  street  by  the  public  for  a  reasonable  length 
of  time,"  is  sufficient  evidence  of  acceptance.  (Smith 
V.  Sa^  Luis  Obispo,  95  Cal.  470,  [30  Pac.  591].)  [6]  This 
case  further  holds  that  the  payment  of  taxes  on  the  property 
by  the  owner  is  not  sufficient  to  rebut  the  proof  of  dedication, 
if  such  proof  is  otherwise  sufficient.  Upon  applying  these 
principles  to  the  case,  we  find  that  there  is  sufficient  evidence 
to  sustain  the  findings  of  the  court. 

Block  10  is  a  parcel  of  land  between  Canal  Street,  lying 
easterly.  Pacific  Avenue,  otherwise  called  Trolley-way,  west- 
erly, Center  Street,  southerly  and  Mildred  Avenue,  north- 
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erly,  in  the  subdivision  mentioned  in  the  description  afore- 
said. Its  width  from  Pacific  Avenue  to  CanaJ  Street  is 
235  feet.  The  frontage  on  Canal  Street  is  about  five  hundred 
feet,  that  on  Pacific  Avenue  about  644  feet.  The  diflference 
.between  these  sides  is  caused  by  the  fact  that .  Mildred 
Avenue  is  not  at  right  angles  to  the  side  lines  of  the  block. 
It  contains  thirty-eight  lots.  Seventeen  of  them  are  on  the 
Canal  Street  side.  Twenty  of  them  front  on  Pacific  Avenue. 
All  of  these  are  one  hundred  .feet  in  length,  thus  leaving  a 
strip  thirty-five  feet  wide  in  the  center  of  the  block,  extend- 
ing from  Mildred  Avenue  to  Center  Street  and  lying  between 
the  respective  tiers  of  lots.  This  strip  is  designated  on  the 
map  as  lot  38.  The  land  was  subdivided  for  sale  by  a  syndi- 
cate composed  of  some  six  or  more  persons  and  the  subdivi- 
sion and  sale  thereof  was  committed  by  the  owners  entirely 
to  one  member  of  the  syndicate,  a  real  estate  firm  known  as 
Strong  &  Dickinson,  and  their  subagents.  Prior  to  the 
filing  of  the  map,  a  tentative  map  had  been  made  showing 
what  is  now  called  lot  38,  not  as  a  lot,  but  as  an  alley  or 
street.  At  that  time  it  was  expected  that  a  street-car  line 
would  be  built  through  the  tract  upon  this  strip  of  land  and 
it  was  intended  to  be  used  for  that  purpose.  By  some  change 
of  plan  it  was  determined  that  the  street-car  line  would  not 
be  so  located.  Before  it  was  filed,  this  strip  was  designated 
on  the  map  as  lot  38,  and  a  similar  strip  through  block  9, 
lying  southerly  of  block  10,  was  designated  as  lot  42.  The 
evidence  showed  that  nearly  all  of  the  lots  were  thereafter 
sold  by  the  owners  through  Strong  &  Dickinson  and  sub- 
agents  authorized  by  them,  and  that  in  making  sales  of  lots 
they  stated,  or  authorized  the  statement,  to  several  of  the  * 
purchasers  that  this  strip  would  be  left  open  for  a  public 
street.  The  street-car  line  which  was  built  on  Pacific  Avenue, 
or  Trolley-way,  was  so  constructed  that  there  was  no  ade- 
quate room  for  the  passage  of  teams  along  that  street.  Pur- 
chasers made  objections  to  this  frontage  and  were  told  that 
they  would  have  access  to  the  lots  over  the  strip  of  land 
in  question.  Houses  were  built  upon  the  lots  on  each  side  of 
this  strip,  the  lots  fronting  on  Pacific  Avenue  being  almost  en- 
tirely built  upon.  Several  of  the  owners  made  sidewalks  in 
front  of  their  lots  upon  the  alleyway,  so  called,  designated  on 
the  plat  as  lot  38.  Some  of  these  sidewalks  were  made  as  early 
as  the  year  1906.    From  about  the  year  1905  until  the  time 
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of  the  trial  this  strip  was  continuously  used  as  a  public  way, 
and  was  commonly  known  as  ** Strong's  Drive."  It  was  the 
only  means  of  access  to  the  buildings  situated  on  the  westeriy 
side  of  the  strip  that  could  be  conveniently  used  by  delivery 
wagons  and  other  vehicles.  There  is  evidence  that  the  own- 
ers of  the  property,  through  their  local  agents  in  charge  of 
the  property,  were  fully  aware  of  this  use  of  the  strip  of 
land.  The  city  of  Venice  improved  Center  Street  and 
Mildred  Avenue  with  sidewalks,  and  at  the  corners  of  this 
alley  upon  those  streets  insets  in  the  sidewalk  were  made 
which  plainly  indicated  that  it  was  supposed  to  be  a  public 
way.  At  the  time  the  map  was  filed  the  title  to  the  property 
was  held  by  the  Union  Trust  &  Realty  Company,  in  trust 
for  the  members  of  said  syndicate.  Shortly  afterward  the 
members  formed  the  appellant  corporation  and  the  title  was 
thereafter  transferred  to  the  corporation,  but  the  iigency  for 
the  making  and  control  of  the  sales  continued  as  before. 

[6]  This  evidence  suflSciently  shows  the  intention  of  the 
owners  that  this  strip  of  land  should  be  used  by  the  public  as 
a  public  street  or  alley  for  the  convenience  and  benefit  of  the 
public  and  of  the  owners  of  lots  abutting  thereon.  The  gen- 
eral use  by  the  public  was  a  manifestation  of  its  acceptance 
thereof,  and  upon  the  rules  laid  down  in  the  foregoing  au- 
thorities the  street  was  in  this  manner  completely  **  dedicated 
and  abandoned''  to  the  public  use. 

It  is  true  that  the  managers  and  agents  of  the  syndicate 
above  referred  to,  and  some  members  of  the  syndicate,  as 
well,  testified  that  they  made  no  such  declarations  concerning 
the  use  of  the  street  and  that  they  never  intended  to  dedicate 
the  property  for  that  purpose.  But  the  testimony  of  other 
persons  concerning  declarations  made  by  them  was  sufficient 
to  create  a  conflict  of  the  evidence,  which  was  determined 
by  the  court  below  in  favor  of  the  respondent. 

[7]  It  is  also  suggested  by  the  appellant  that  there  is  evi- 
dence that  the  directors  of  the  appellant  corporation  never 
in  any  manner  authorized  its  agents  to  dedicate  this  land  to 
the  public  use.  It  is  apparent,  however,  that  the  corpora- 
tion is  estopped  to  deny  the  authority  of  its  agents  in  the 
matter.  The  entire  subject  of  making  the  sales  was  left  to 
the  control  of  its  agents,  and  they  had  at  least  ostensible 
authority  to  make  the  declarations  referred  to.  (SotUhern 
Pacific  Co.  v.  Pomona,  144  Cal.  347,  [77  Pac.  929].) 
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Appellant  complains  of  the  ruling  of  the  court  allowing  tes- 
timony of  the  declarations  made  by  Carroll  Daly,  with  regard 
to  the  use  of  this  strip  of  land  as  a  public  street,  claiming 
that  he  had  no  authority  to  make  such  statements.  It  ap- 
pears that  he  was  a  member  of  the.  syndicate  that  subdivided 
the  land  and  that  he  has  been  a  director  of  the  appellant  cor- 
poration ever  since  its  organization,  that  he  was  also  secre- 
tary and  treasurer  of  the  corporation,  that  he  took  an  active 
part  in  its  business  and  was  a  subagent  under  Strong  &  Dick- 
inson for  the  sale  of  the  lots,  and  that  as  such  he  negotiated 
several  sales  of  the  lots  by  the  company.  Having  obtained 
the  benefit  of  his  solicitations  and  representations  to  induce 
purchases,  the  company  denies  his  authority  to  make  them. 
[8]  It  is  not  the  law  that  the  authority  of  an  agent  to  act 
for  a  corporation  can  only  be  proven  by  the  minutes  of  its 
board  of  directors  or  by  a  contract  in  writing.  It  may  be 
shown  by  evidence  that  the  person  does  business  for  the 
corporation  and  on  its  behalf,  as  agent,  with  the  knowledge 
and  acquiescence  of  its  directors  or  general  manager,  or  by 
their  direction.  The  company,  in  such  a  case,  is  bound  by  his 
acts  and  declarations  within  the  scope  of  the  business  in- 
trusted to  him.  {Crowley  v.  Oenesee  M,  Co,,  55  Cal.  276.) 
It  may  be  that  Daly's  declarations  to  W.  A.  Eennie  in  ne- 
gotiating a  sale  by  Daly  of  his  own  lot  to  Rennie  was  not  ad- 
missible against  the  company.  But  they  were  given  before 
it  was  disclosed  that  the  lot  belonged  to  Daly  at  a  time  when 
it  appeared  that  it  was  one  of  the  lots  of  the  company.  It 
was  then  apparently  admissible  and  no  motion  was  made  to 
strike  out  the  evidence  when  the  contrary  was  shown.  Hence 
the  objection  must  be  deemed  to  have  been  waived. 

The  judgment  is  affirmed. 

Olney,  J.,  and  Lawlor,  J.,  concurred. 
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[a  F.  No.  7563.    In  Bank.— May  31,  1919.] 

HORACE  a.  RICHMAN,  Respondent,  v.  SAN  FRANCISCO, 
NAPA  AND  CALISTOGA  RAILWAY  (a  Corporation), 
Appellant. 

[1]  Appeal  —  Judoment  —  Partial  Assignment  to  Counsel  —  Oom- 
p&OMisE  Without  Knowledge — Bight  to  Prosecute  Appeal. — An 
appeal  from  a  judgment  and  order  denying  a  new  trial  in  an  action 
for  damages  for  personal  injuries  will  not  be  dismissed  on  the 
ground  that  the  controversy  had  been  compromised,  where  the  com- 
promise was  made  by  the  parties  themselves  and  without  the  con- 
sent of  respondent's  counsel,  who  held  an  assignment  of  an  un- 
divided one-half  interest  in  the  judgment,  and  the  appellant  had 
notice  of  the  assignment  prior  to  the  compromise. 

[2]  Negligence— Injury  to  Train  Conductor — Time  of  Collision — 
Evidence — Stopping  of  Watch  op  Passenger. — In  an  action  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  a  conductor  in  a  railroad  wreck  when  two  trains  of  the 
defendant  company  collided,  the  admission  of  testimony  concern- 
ing the  stopping  of  the  watch  of  one  of  the  passengers  on  the 
wrecked  train,  for  the  purpose  of  lowing  the  time  of  the  collision, 
was  not  error. 

[3]  Id. — Evidence — Effect  of  Syphilis — Limitation  of  Bedirect  Ex- 
amination.— In  such  action,  where  a  witness  called  by  the  defendant 
had  already  gone  into  the  general  subject  of  syphilis  and  its  effects 
exhaustively  on  direct  examination,  it  cannot  be  held  that  a  re- 
fusal by  the  court  on  redirect  examination  to  allow  further  testi- 
mony concerning  the  effect  of  syphilis  constituted  error,  even 
though  the  inquiry  was  relevant  and  the  question  properly  framed. 

[4]  Id. — Future  Damages — Erroneous  Instruction — Use  op  Phrase 
"Beasonably  Probable." — In  such  action,  an  instruction  that  if 
the  jury  should  find  that  the  plaintiff's  injuries  are  permanent  and 
will  to  some  extent  disable  him  in  the  future  and  cause  him  pain 
and  suffering  hereafter  he  should  be  allowed  such  further  sum, 
as  paid  now  in  advance,  will  reasonably  compensate  him  for  such 
further  disability,  pain,  and  suffering,  as  the  evidence  shows  is 
"reasonably  probable"  will  result  to  him  in  the  future,  not  to  exceed 
in  all  the  amount  alleged  in  the  complaint,  is  erroneous,  since  the 
use  of  the  expression  "reasonably  probable"  might  well  have  led 
the  jury  to  believe  it  would  be  proper  to  aUow  damages  for  suffer- 
ing or  other  injury  which  the  jury  believed  the  plaintiff  would 
proborbly  suffer  in  the  future,  instead  of  for  such  suffering  and 
injury  as  they  believed  were  certain  to  result. 

[6]  Id. — Misconduct  of  Court — Comment  upon  Wife's  Testimony — 
Phtsigal  Condition  of  Plaintiff  —  Admonition  to  Jury  —  Lack 
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OF  Prejudice. — In  such  action,  a  remark  of  the  court  addressed 
to  counsel  in  the  presence  of  the  jury  that  ho  would  rather  take 
the  wife's  testimony  concerning  the  physical  condition  of  the  plain- 
tiff than  all  the  physicians  in  the  world,  was  improper,  but  without 
prejudice,  where  the  jury  was  admonished  not  to  consider  for  any 
purpose  any  commente  of  the  court  made  to  counsel  during  the  trial 
upon  testimony  or  the  relative  weight  of  the  testimony  of  any 
witness. 
[6]  Id. — Interpretation  of  Ruuss  of  Defendant  —  Relatite  Dutibs 
OP  Plaintiff  and  Train-dispatcher  —  EvroENCE  —  Opinions  and 
Conclusions  of  Witnesses. — In  such  action,  the  admission  of 
opinions  and  conclusions  of  certain  witnesses  in  the  interpretation 
of  the  printed  operating  rules  of  the  defendant,  the  application  of 
the  rules,  the  duty  of  the  train-dispatcher  under  the  rules,  the 
priority  of  one  rule  over  another,  as  to  which  of  two  trains  was 
superior,  and  the  relative  duties  of  the  plaintiff  and  train- 
dispatcher,  was  prejudicially  erroneous,  since  if  the  rules  required 
elucidation,  it  was  the  duty  of  the  court  to  interpret  them. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  trial.  Henry  C. 
Gesf  ord,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Myrick  &  Deering,  John  T.  York  and  James  Walter  Scott 
for  Appellant. 

Theodore  A.  Bell  and  B.  S.  Bell  for  Respondent. 

LAWLOR,  J. — This  is  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiflF  in  a  railroad  wreck,  when  two  trains  of  the  defendant 
company  collided  between  Collins  and  Hatch,  stations  situated 
on  the  line  of  its  railroad,  in  Napa  County.  The  jury  found, 
a  verdict  for  plaintiff  in  the  sum  of  fifteen  thousand  dollars. 
The  defendant  has  appealed  from  the  judgment  entered  there- 
on, and  from  an  order  denying  a  new  trial. 

Before  considering  the  points  relied  upon  for  a  reversal 
of  the  judgment  and  the  order  denying  a  new  trial  we  will  dis- 
pose of  the  motion  to  dismiss  the  appeal.  The  motion  was 
made  on  the  ground  that  the  controversy  having  been  com- 
promised, the  questions  presented  were  moot.  After  judg- 
ment the  plaintiff  assigned  an  undivided  one-half  interest 
therein  to  his  attorney,  E.  S.  Bell.    It  api>eared  that  before 
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the  opening  brief  of  the  appellant  was  filed  an  agreement  to 
compromise  the  controversy  was  entered  into  between  the 
parties,  James  Irvine,  the  president  of  the  company,  repre- 
senting the  defendant,  without  the  participation  of  its  coun- 
sel, and  the  plaintiff  acting  for  himself,  without  the  consent 
of  his  counsd,  and  satisfaction  of  judgment  was  accordingly 
entered  in  the  ofiBce  of  the  county  clerk  of  Napa  County.  Mr. 
Bell  thereupon  brought  an  action  to  vacate  and  set  aside  the 
satisfaction  of  judgment  so  far  as  it  related  to  his  undivided 
one-half  interest.  Plaintiff  and  the  defendant  company  were 
both  made  parties  to  the  suit,  and  upon  the  trial  it  was  de- 
creed that  Bell  was  the  owner  of  the  interest  claimed,  the 
satisfaction, of  judgment  was  annulled  and  set  aside,  and  the 
judgment  was  thereupon  restored  and  entered  by  the  clerk 
in  favor  of  Bell  against  defendant,  in  the  sum  of  $7,658.25. 
This  action,  resulting  in  favor  of  Bell,  was  based  upon  the  fact 
that  notice  of  the  assignment  had  been  given  to  representatives 
of  the  defendant  company  prior  to  the  settlement  with  plain- 
tiff. The  trial  court  found  that  the  defendant  company  had 
such  notice,  and  that  it  wrongfully  conspired  with  the  plain- 
tiff to  cheat  and  defraud  Bell  of  his  interest  in  the  judgment. 
No  appeal  was  taken  from  this  judgment  and  it  has  become 
final.  It  is  apparent  from  the  foregoing  that  there  is  no  com- 
promise as  to  half  of  the  judgment  at  least,  and  the  case  is 
not  moot.  [1]  The  motion  to  dismiss  the  appeal  on  the 
ground  of  a  compromise,  therefore,  cannot  be  sustained. 

The  defendant  is  a  common  carrier  of  passengers  and  freight, 
and  operates  a  single  line  electric  railway  between  the  towns 
of  Vallejo  and  Calistoga.  For  the  purpose  of  controlling 
the  movement  of  its  trains  the  company  employs  train-dis- 
patchers at  its  depot  at  Napa  City  and  maintains  a  telephone 
line  connecting  with  all  its  main  stations,  including  Vallejo 
and  Collins.  On  the  morning  of  June  19,  1913,  plaintiff  was 
operating  one  of  defendant's  trains  in  the  capacity  of  con- 
ductor. His  train  was  known  as  No.  6  and  was  due  to  leave 
Vallejo  at  about  9  o'doek,  and  to  arrive  at  Collins  some  six- 
teen minutes  later.  At  this  station,  according  to  schedule, 
train  No.  6  was  to  meet  train  No.  5,  southbound.  This  latter 
train  reached  Collins  on  schedule  time,  but  No.  6  was  late. 
The  conductor  of  No.  5  called  up  the  train-dispatcher  from 
Collins  and  asked  for  orders.  He  was  directed  to  take 
orderSi  and  after  the  dispatcher  called  up   the  agent  at 
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Vallejo,  and  ascertained  that  No.  6  was  still  there,  i^e- 
ceived  orders  to  meet  No.  6  at  Hatch.  The  latter  train 
started  for  Collins,  and  at  a  point  south  thereof  the  two 
trains  met  in  a  head-on  collision,  were  telescoped,  thirteen 
persons  were  killed,  and  many  others  were  injured,  among 
whom  was  the  plaintiff.  The  cause  of  action  was  based  upon 
the  claim  that  the  company  was  responsible  for  the  collision 
because  the  dispatcher  ordered  train  No.  5  out  of  Collins  with- 
out first  giving  notice  to  train  No.  6.  The  company  contended 
that  the  plaintiff  was  not  entitled  to  recover  because  he  took 
train  No.  6  out  of  Vallejo  without  first  calling  up  the  dis- 
patcher. The  other  facts  pertinent  to  this  appeal  will  appear 
in  the  discussion  of  the  points  relied  upon  for  reversal.  There 
are  many  assignments  of  error,  but  for  the  purposes  of  this 
opinion  it  will  not  be  necessary  to  mention  all  of  them. 

[2]  1.  The  admission  of  testimony  concerning  the  stopping 
of  the  watch  of  Tracy  Fay,  one  of  the  passengers  on  the 
wrecked  train,  for  the  purpose  of  showing  the  time  of  the 
collision,  is  assigned  as  error.  This  testimony  was  to  the  effect 
that  the  witness  discovered  that  when  he  returned  to  the 
scene  of  the  accident  at  noon,  his  watch  had  stopped  at  9 :30 
A.  M.  .  We  think  criticism  might  more  properly  be  addressed 
to  the  weight  than  to  the  admissibility  of  the  testimony.  The 
testimony  was  relevant  for  the  purpose  and  it  was  for  the 
jury  to  determine  the  weight  to  be  given  to  it.  Moreover,  we 
do  not  perceive  that  the  exact  time  of  the  collision  had  any 
particular  materiality. 

[3]  2.  Appellant  assigns  error  to  the  refusal  by  the  court 
to  allow  certain  testimony  concerning  the  effect  of  syphilis. 
It  was  claimed  by  appellant  that  plaintiff  had  been  a  syphilitic 
since  he  was  fourteen  years  of  age.  Dr.  W.  G.  Alvarez,  called 
by  the  defendant,  testified  at  great  length  as  to  the  effect  of 
this  disease  on  the  mind  and  body.  When  being  examined 
on  redirect,  the  following  occurred: 

**Q.  Would  you  consider  it  safe,  for  example,  to  have  in 
your  employment  an  elevatorman,  or  to  have  in  your  employ 
.  a  locomotive  engineer,  who  had  syphilis  for  some  long  period 
of  time  ^ 

*'Mr.  BdL — ^We  object  to  it  as  incompetent,  irrelevant,  im- 
material, and  not  proper  redirect. 

*' The  Court:  Sustained.'* 
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The  witness  had  already  gone  into  the  general  subject  of 
syphilis  and  its  effects  so  exhaustively  that  we  cannot  say  that 
the  ruling  was  erroneous,  even  though  the  inquiry  was  relevant 
and  the  question  properly  framed. 

[4]  3.  Error  is  assigned  because  of  the  following  remark  by 
the  court  with  regard  to  the  testimony  of  the  wife  of  plaintiff 
concerning  his  physical  condition:  **I  think  a  wife  can  beat 
all  the  physicians  on  earth  telling  about  the  peculiar  condi- 
tions of  her  husband.  I  would  rather  take  the  wife's  testi- 
mony than  all  the  physicians  as  to  the  physical  condition  of 
her  husband."  This  remark  was  addressed  to  counsel  in  the 
presence  of  the  jury  touching  a  question  of  fact,  and  of  course 
should  not  have  been  made.  But  we  think  that  any  pre- 
judicial effect  the  remark  may  have  caused  at  ^the  J;ime 
was  cured  by  an  admonitory  instruction,  that  **Tou  will  not 
consider  for  any  purpose  in  this  case  .  .  .  any  comments  of 
the  court  made  to  counsel  during  the  trial  upon  testimony,  or 
the  relative  weight  of  the  testimony  of  any  witness,  or  of  any 
class  of  witnesses.  ..." 

4.  An  exception  was  taken  to  an  instruction  of  the  court 
upon  future  damages,  the  portion  objected  to  reading  as  fol- 
lows: "If  you  further  find  that  the  plaintiff's  injuries  are  per- 
manent and  will  to  some  extent  disable  him  in  the  future  and 
cause  him  pain  and  suffering  hereafter  you  should  also  allow 
him  such  further  sum,  as  paid  now  in  advance,  will  reasonably 
compensate  him  for  such  further  disability,  pain,  and  suffer- 
ing as  the  evidence  shows  is  reasonably  probable  will  result 
to  him  in  the  future,  not  to  exceed  in  all  the  amount  alleged  in 
plaintiff's  complaint."  It  is  urged  in  support  of  the  objec- 
tion that  the  court  committed  prejudicial  error  by  the  use 
of  the  phrase  in  the  instruction — ^**  reasonably  probable  will 
result"  in  contravention  of  section  3283  of  the  Civil  Code, 
which  reads:  "Damages  may  be  awarded,  in  a  judicial  pro- 
ceeding, for  detriment  resulting  after  the  commencement 
thereof,  or  certain  to  result  in  the  future."  The  question 
of  damages  for  future  detriment  was  gone  into  at  great  length 
at  the  trial  and  the  record  shows  that  the  defendant  was  en- 
titled to  have  the  jury  instructed  on  the  subject.  It  was 
testified  by  plaintiff  and  his  wife  that  because  of  the  injuries 
to  the  head  and  back  and  the  leg  of  the  plaintiff  he  would 
be  incapacitated  in  the  future;  that  his  memory  was  no 
longer  reliable;  that  at  times  his  mind  becomes  blank  and 
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that  he  cannot  think  connectedly ;  that  he  is  affected  by  dizzi- 
ness, is  deprived  of  sufficient  sleep  and  suffers  continually 
from  headache ;  that  he  has  lost  his  hearing  on  the  left  side, 
and  that  the  slightest  jar  to  the  head  causes  the  blood  to  rush 
to  it 

The  meaning  of  section  3283  of  the  Civil  Code,  has  been 
considered  in  a  number  of  cases.  In  Melone  v.  Sierra  Ry, 
Co,,  151  Cal.  113,  [91  Pac.  522],  an  instruction  was  given  to 
the  jury  that  an  element  of  damage  was  **such  reasonable 
sum  as  the  jury  shall  award  him  on  account  of  the  pain  and 
anxiety  that  he  has  suffered  or  may  suffer  by  ^reason  of  his 
injuries,*'  and  further  that  **in  estimating  the  damages  to  be 
awarded  you  may  take  into  consideration  ...  how  far  his 
injuries  are  permanent  in  their  character  and  results,  as 
well  as  the  physical  and  mental  suffering  he  may  have  sus- 
tained, or  may  wndergo  in  the  fuiv/re  by  reason  of  the  in- 
juries.'' The  court  said:  *' These  instructions  were  erroneous 
in  permitting  the  jury  to  estimate  prospective  damages  upon 
what  they  believed  might  be  the  plaintiff's  future  suffering. 
...  It  is  true  that  in  a  succeeding  instruction  the  court 
declared  that  plaintiff  was  entitled  to  recover  not  only  such 
damages  as  he  may  have  suffered,  but  also  'such  damages 
as  by  the  evidence  it  is  reasonably  certain  he  will  suffer  in 
the  future.'  Herein  is  a  declaration  of  the  true  rule,  but 
none  the  less  the  instructions  upon  the  matter  are  conflicting, 
and  it  cannot  be  said  by  which  the  jury  was  guided." 

The  phrase  '* reasonably  probable"  was  used  in  an  instruc- 
tion considered  in  Hersperger  v.  Pacific  Lumber  Co,,  4  Cal. 
App.  460,  [88  Pac.  587,  591].  The  instruction  is  as  follows: 
"In  this  action  the  plaintiff  if  he  has  shown  himself  entitled 
to  recover,  is  entitled  to  recover  for  all  damages  which  he  has 
suffered  up  to  the  time  of  the  trial,  and  for  aU  damages  that 
it  is  reasonably  probable  that  he  will  sustain  in  the  future, 
not  exceeding  the  sum  claimed  in  the  complaint.  In  esti- 
mating the  compensatory  damages  in  cases  of  this  character, 
all  the  consequences  of  the  injury,  future  as  well  as  past, 
are  to  be  taken  into  consideration,  including  the  bodily  and 
physical  pain  and  suffering  which  is  shown  by  the  proof  to 
be  reasonably  certain  to  have  naturally  resulted  from  the 
injury."  The  court  said:  '*The  mere  reading  of  the  whole 
Instruction  is  sufficient  to  show  there  is  no  error  in  it. "  That 
case  18  cited  with  approval  in  Lonnergan  v.  Stansbury,  164 
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Cal.  488,  [129  Pac.  770],  the  court  holding  that  the  instruc- 
tions given  in  both  cases  were  identical.  The  coiirt  further  de- 
clared: ^*The  phrase  *  reasonably  probable'  may  well  be 
omitted  from  all  such  instructions  and  the  statutory  require- 
ment of  the  Civil  Code  (section  3283)  strictly  adhered  to. 
But  the  instruction  here  in  question,  while  using  the  un- 
happy phrase  'reasonably  probable,'  sums  up  its  declaration 
of  the  law  with  the  pronouncement  of  the  correct  rule."  In 
other  words,  the  two  phrases  "reasonably  probable"  and 
"reasonably  certain"  were  both  used,  and  the  error  in  the 
former  was  cured  by  the  latter.  In  the  recent  case  of  WUey 
V.  Young,  178  Cal.  681,  [174  Pac.  316],  it  was  held  upon  the 
authority  of  Melone  v.  Sierra  Ry.  Co.,  supra,  that  the  expres- 
sion "reasonably  certain  to  result"  is  in  accord  with  section 
3283.  The  term  "reasonably,  probable"  was  not  used  in 
WUey  V.  Young,  supra. 

The  instruction  before  us  was  given  by  the  court  of  its 
own  motion  and  the  basis  of  the  award  of  future  damages  is 
not  touched  upon  elsewhere  in  the  charge,  nor  in  any  in- 
struction proposed  by  either  of  the  parties. 

[6]  The  use  of  the  expression  "reasonably  probable" 
was  clearly  erroneous,  and  might  well  have  led  the  jury  to 
believe  it  would  be  proper  to  allow  damages  for  suffering 
or  other  injury  which  they  believed  the  plaintiff  would 
probably  suffer  in  the  future,  instead  of  for  such  suffering 
and  injury  as  they  believed  were  certain  to  result.  So  much 
is  left  to  the  discretion  of  the  jury  in  the  determination  of 
the  amount  of  damages  in  cases  of  this  character  that  it  is  of 
great  importance  that  their  attention  should  be  cAlled  par- 
ticularly to  the  basis  upon  which,  and  upon  which  only,  an 
award  must  be  founded  for  future  detriment. 

The  respondent  concedes  that  the  phrase,  "reasonably 
probable"  does  not  literally  comply  with  section  3283,  but 
urges  that  the  defect  is  cured  by  another  instruction  which 
the  court  gave:  "I  instruct  you  that  if  plaintiff  is  entitled 
to  recover,  the  measure  of  his  recovery  is  what  is  termed 
compensatory  damages;  that  is,  such  sum  as  will  compensate 
him  for  the  injuries  he  has  sustained."  Stein  v.  United 
Railroads,  159  Cal.  368,  [113  Pac.  663],  is  cited  in  support 
of  this  contention.  But  ;that  case  uses  language  which  ex- 
presses the  view  that  the  word  "sustained"  does  not  refer  to 
future  injury.    It  was  said:  "True,  if  the  sentence  stood 
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alone  it  mi^ht  be  open  to  the  objection  urged -against  it,  but 
its  vice  is  nullified  by  the  very  next  sentence  which  limits 
the  jury's  award  io  the  injury  *  sustained' — not  to  a  future, 
contingent  injury."  (Italics  ours.)  It  will  not  be  neces- 
sary to  consider  this  point  further  or  to  appraise  the  gravity 
of  the  error  in  view  of  the  conclusion  we  have  reached  on  the 
next  point. 

5.  The  court,  over  objection,  admitted  the  opinions  and 
conclusions  of  certain  witnesses  in  the  interpretation  of  the 
printed  operating  rules  of  the  company',  the  application  of 
the  rules,  the  duty  of  the  train-dispatcher  under  the  rules, 
the  priority  of  one  rule  over  another,  as  to  which  of  two 
trains  was  superior,  and  the  relative  duties  of  the  plaintiff 
and  the  train-dispatcher.  This,  appellant  claims,  was  pre- 
judicially erroneous  and  constituted  an  invasion  of  the  pro- 
vince of  both  the  trial  court  and  of  the  jury.  It  is  to  be 
kept  in  mind  that  train  No.  6  was  at  Vallejo  awaiting  the 
arrival  of  the  boat  of  the  Monticello  Steamship  Company  to 
take  on  its  passengers.  The  boat,  as  frequently  happened, 
was  late.  No.  6  was  due  under  time-table  schedule  to  leave 
Yallejo  at  9 :02  A.  M.  and  to  arrive  at  Collins  at  9 :18  A.  M., 
where  it  was  to  meet  No.  5.  The  latter  train  arrived  at  the 
meeting  point  on  schedule  time.  No.  6  not  being  in  sight, 
B.  E.  Patten,  the  conductor  of  No.  5,  called  up  the  dispatcher 
at  Napa  and  was  told  to  take  an  order.  The  order  given  was 
to  meet  No.  6  at  Hatch.  Three  minutes  later  No.  5  started 
for  the  latter  i)oint,  and  when  about  one  and  one-half  miles 
south  of  Collins  the  trains  collided. 

In  the  controversy  over  the  question  of  liability,  rules  268, 
230,  and  203,  among  others,  were  considered  and  admitted 
in  evidence.  Rule  268  reads  as  follows:  **When  trains  run- 
ning in  opposite  directions  are  to  be  moved  toward  each  other 
by  train  orders,  the  train  whose  rights  are  to  be  restricted 
must  first  receive  the  order  and  ithe  complete  before  the 
order  is  given  to  the  train  to  be  moved  against  it  or  toward 
it.''  Rule  230  provides  in  part:  **A11  regular  trains,  .  .  . 
when  becoming  ten  minutes  late  must  report  to  the  dis- 
patcher and  will  also  report  for  each  successive  ten  minutes 
lost."  Rule  203  declared:  "A  train  must  not  leave  its  in- 
itial station  .  .  .  without  order  or  clearance,  and  until  it  is 
ascertained  by  asking  the  dispatcher  whether  all  trains  due 
have  arrived  or  departed,  mentioning  particularly  the  last 
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tram  due,  giving  the  train  number."  There  was  also  a  bul- 
letin rule,  of  more  recent  adoption,  to  the  eflFect  that  the  con- 
ductor of  a  northbound  train  at  Vallejo  must  in  every  in- 
stance call  up  the  dispatcher  five  minutes  before  the  scheduled 
time  for  leaving. 

It  was  admitted  by  plaintiff  that  he  did  not  call  up  the 
dispatcher  five  minutes  before  the  scheduled  time  to  leave, 
nor  when  No.  6  was  ten  minutes  late.  But  he  positively 
asserted  that  he  telephoned  the  dispatcher  just  before  leav- 
ing Vallejo,  which  he  states  was  about  9:19  A.  M.  E.  J. 
O'Leary,  the  dispatcher  on  duty  when  the  collision  occurred, 
called  as  a  witness  for  the  company,  admitted  that  he  did 
not  give  the  restricting  order  to  No.  6,  but  stated  that  he  did 
call  up  the  agent  at  Vallejo  and  learned  that  No.  6  was 
still  there  loading  Wells  Fargo  express  before  he  gave  the 
order  and  complete  to  No.  5.  The  appellant  has  strongly 
contended  that  plaintiflE  took  No.  6  out  of  Vallejo  without 
calling  up  the  dispatcher  at  all  and  that  this  was  the  proxi- 
mate cause  of  the  collision.'  Plaintiff  testified  that  he  tele- 
phoned to  the  dispatcher:  ^^No.  6  at  Vallejo  ready  to  leave 
the  wharf,''  and  that  the  answer  came  back  "No  orders  for 
No.  6,''  which  meant  that  No.  6  should  i>roceed  to  Collins  to 
meet  No.  5.  F.  M.  Monning,  whose  wife  left  on  No.  6,  tes- 
tified that  the  plaintiff  entered  the  telephone  booth,  remained 
there  about  two  minutes,  and  then  came  out  and  signaled  the 
motorman  to  start  the  train.  On  the  other  hand,  several  other 
employees,  who  were  listening  on  the  telephone  line  when 
plaintiff  declared  he  telephoned  to  O'Lieary,  flatly  contra- 
dicted plaintiflE  on  that  point.  Both  sides  agreed  that  the 
case  turned  on  this  question;  in  the  words  of  the  appel- 
lant, ** Around  this  point  the  trial  centered.''  It  was  tes- 
tified on  behalf  of  the  company  that  owing  to  plaintiff's 
syphilitic  condition  he  might  have  entered  the  telephone 
booth  to  call  up  the  dispatcher  but  forgot  to  do  so. 

As  an  illustration  of  the  objectionable  testimony,  we  quote 
from  the  examination  of  W.  J.  Juarez,  the  motorman  on  No. 
5,  as  to  the  application  of  rule  268  to  the  situation : 

**Q.  Mr.  Juarez,  taking  the  circumstances  as  they  existed 
while  you  were  at  CJoUins  station  on  that  morning,  June  19, 
1913,  there  as  you  say  on  time,  north-bound  No.  6  not  there 
but  due,  you  receiving  orders  through  your  conductor,  written 
orders  to  proceed  to  some  other  station  for  the  purpose  of 
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meeting  No.  6,  what  was  the  rule  under  those  circumstances 
which  governed,  so  far  as  notification  of  No.  6  was  concerned, 
of  the  orders  given  you  V*  To  this  the  witness  replied  that 
all  he  had  to  do  was  to  carry  out  his  orders. 

**Mr.  Bell. — I  have  not  asked  you  about  that.  I  have  asked 
you  now  if  you  know,  and  you  do,  Mr.  Juarez,  don't  you, 
what  the  company  under  that  rule  and  practice  followed, 
had  to  do  with  No.  6  before  they  gave  you  the  order  to  pro- 
eeedt 

"A.  Well  I  suppose  they  had  to  give  that  train  No.  6  or- 
ders." 

Juarez  finally  stated:  "I  say  with  respect  to  that  rule  268 
that  I  never  have  heard  whether  it  applied  to  a  train  at  a 
terminal  or  not." 

Questions  of  similar  import  were  asked  of  the  witness 
Patten,  who  testified  that  rule  268  applied  to  a  train  lying  at 
a  terminal,  and  that  it  was  the  duty  of  the  dispatcher  under 
rule  268  to  transmit  the  restricting  order  to  train  No.  6  be- 
fore giving  the  ** complete"  to  No.  5,  and  that  he  had  no 
right  under  the  rule  to  order  No.  5  out  of  Collins  until  this 
was  done.  Patten  was  allowed  to  give  further  testimony 
to  the  effect  that  in  the  absence  of  a  restricting  order  to  No. 
6  that  train  had  the  right  of  way  over  the  track  from  Vallejo 
to  Collins  as  against  No.  5.  Again  he  was  permitted  to  tes- 
tify as  to  which  was  the  superior  train  under  the  circum- 
stances presented,  and  further  that  there  was  no  priority 
between  the  rule  which  required  the  dispatcher  to  give  the 
restricting  order  before  letting  the  other  train  move  against 
it  and  the  rule  which  required  the  conductor  of  a  train  at  an 
initial  or  a  terminal  point  to  call  up  the  dispatcher  in  each 
case  before  leaving. 

[6]  The  admission  of  this  testimony  was  clearly  error. 
If  the  printed  rules  required  elucidation  it  was  the  duty  of 
the  court  to  interpret  them  and  not  for  the  witnesses  to  es- 
tablish by  their  opinions  and  conclusions  the  meaning  of  the 
rules  and  the  duties  of  plaintiff  and  the  dispatcher  there- 
under. (26  Cyc.  1472;  Code  Civ.  Proc,  sec.  2102.)  Many 
of  the  objectionable  questions  and  answers  went  directly  to 
the  very  question  of  fact  in  controversy.  For  instance,  it 
was  testified  that  the  dispatcher  had  no  right  to  order  No.  5 
out  of  Collins  until  the  clearance  was  given  to  No.  6,  and 
that  in  the  absence  of  orders  No.  6  had  the  right  to  the  track 
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from  Vallejo  to  Collins  as  against  No.  5.  These  and  similar 
propositions  of  fact  involving  an  interpretation  of  the  printed 
rules  were  freely  testified  to  by  these  witnesses.  Nor  was  the 
vice  of  the  rulings  relieved  by  the  fact  that  Juarez  and 
Patten  on  cross-examination  weakened  the  probative  force 
of  their  direct  testimony  by  the  admission,  for  instance,  that 
they  did  not  know  whether  rule  268  applied  to  No.  6.     . 

L.  G.  Eby,  an  agent  of  the  Southern  Pacific  Company; 
called  as  an  expert  witness  by  the  plaintiff,  testified,  over 
objection,  as  to  the  meaning  of  the  operating  rules  of  the 
defendant  company,  which,  he  admitted,  he  had  merely 
glanced  at  and  had  not  studied,  as  compared  with  the  stand- 
ard rules  governing  the  operation  of  trains  in  parts  of  the 
United  States,  Canada  and  Mexico.  The  objections  to  the 
testimony  were  that  he  was  not  qualified  as  an  expert  on  the 
subject,  because  he  was  not  acquainted  with  the  rules  in 
controversy;  that  the  standard  rules  were  irrelevant  and  im- 
material, and  that  his  testimony  consisted  of  opinions  and 
conclusions  based  upon  rules  that  were  not  those  of  the  de- 
fendant company.  This  testimony  should  not  have  been  al- 
lowed, even  if  the  standard  rules  referred  to  by  him  could 
properly  be  made  the  basis  of  interpretation  of  the  printed 
rules  of  the  defendant  company. 

It  is  insisted  by  the  respondent  that,  as  this  testimony  came 
from  witnesses  experienced  and  versed  in  railway  operation, 
it  was  not  improperly  admitted,  for  the  reason  that  it  did 
not  "involve  an  interpretation  of  the  abstract  language  of 
the  rule,  but  simply  went  to  the  application  of  the  rule  in 
practice.*'  With  this  we  cannot  agree.  Practically  every 
one  of  the  questions  contained  such  a  phrase  as  **rule,  cus- 
tom, and  practice."  So  that  an  affirmative  answer  carried 
the  interpretation  of  the  printed  rule.  The  proper  mode  was 
for  the  witness  to  state  as  a  fact  the  custom  and  practice  and, 
if  necessary,  for  the  court  to  interpret  the  meaning  of  the 
printed  rules  and  then  for  the  jury  to  detcnnine  what  rules 
governed  the  situation.  But  as  conducted  the  inquiry  was 
calculated  to  take  from  the  jury  the  solution  of  the  vital 
questions  of  fact  in  the  case. 

Respondent  relies  on  17  Cyc  77,  but  we  find  nothing  in  that 
citation  that  supports  the  rulings  complained  of.  It  is  con- 
tended that  even  if  these  rulings  were  erroneous  the  error 
was  cured  for  the  reason  that  the  pivotal  question  of  fact  in 
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the  case  was  whether  plaintiff  called  up  the  dispatcher,  and 
the  court  having  repeatedly  instructed  the  jury  ihat  if  the 
testimony  of  the  plaintiff  on  this  point  was  not  true  he  could 
not  recover,  it  must  be  implied  from  the  verdict  that  the  jury 
reached  the  conclusion  that  the  plaintiff  told  the  truth.  As- 
suming that  this  reasoning  is  sound,  yet  it  cannot  be  accepted, 
because  the  premise  is  false.  The  court  did  not  instruct  the 
jury  that  if  it  was  found  the  plaintiff  did  not  call  up  the 
dispatcher  he  could  not  recover.  If  such  an  instruction  had 
been  given  there  might  be  warrant  for  holding  that,  as  the  jury 
had  found  in  favor  of  the  plaintiff  on  the  question  of  fact, 
the  erroneous  ruling  was  immateriaL  But  the  instructions 
that  were  given  to  the  jury  on  this  point  were  to  the  effect 
that  if  the  plaintiff  failed  to  call  up  the  dispatcher,  and  such 
failure  was  the  proximate  cau^e  of  the  accident,  hi  could  not 
recover.  It  cannot,  therefore,  be  implied  from  the  verdict 
that  the  jury,  under  the  evidence  and  the  instructions,  may 
not  have  concluded  that  the  plaintiff  did  not  call  up  the 
dispatcher,  yet  that  this  dereliction  of  duty  was  not  the 
proximate  cause  of  the  collision,  but  that,  relying  on  the  tes- 
timony complained  of,  the  proximate  cause  was  the  giving 
by  O'Leary  of  the  order  and  the  complete  to  No.  5  without 
restricting  No.  6.  For  this  reason,  and  because  of  what  we 
shall  say  on  the  next  point,  it  cannot  be  held  that  the  error  in 
the  rulings  was  cured. 

We  have  considered  from  another  angle  whether  the  ad- 
mission of  this  testimony  was  prejudicial,  and  this  involves 
the  question  whether  the  opinions  and  conclusions  of  the  wit- 
nesses were  in  fact  true,  for,  if  so,  the  error  in  allowing  the 
iditerpretation  to  come  from  the  witnesses  instead  of  from  the 
court,  would  not,  perhaps,  be  material.  We  are  convinced, 
however,  that  the  interpretation  by  the  witnesses  was  not 
correct.  In  our  view,  rule  268  had  no  application  to  a  train 
at  an  initial  or  terminal  point.  It  had  reference  only  to 
trains  already  started  on  a  trip.  Hence,  we  must  conclude 
that,  even  if  the  court  itself  had  held  that  rule  268  did  apply, 
we  would  be  called  upon  to  reverse  the  judgment.  Further, 
there  was  other  testimony  that  the  rule  did  apply,  but  that 
it  was  not  always  followed.  William  H.  Howe,  a  witness  for 
the  plaintiff,  and  who,  for  six  years  prior  to  November,  1913, 
when  he  retired,  had  served  as  conductor  and  dispatcher  for 
the  defendant  company,  and  at  one  time  was  in  charge  of 
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train  No  6,  testified,  over  objection,  that  rule  268  did  apply, 
but  that  in  a  number  of  instances,  when  he  was  in  charge  of 
No.  6,  train  No.  5  arrived  at  Vallejo  without  the  restricting 
order  being  given  by  the  dispatcher  to  him  as  conductor  of 
No.  6.  O'Leary  testified  further  that  he  was  instructed  by 
the  chief  dispatcher;  who  was  also  the  assistant  superintend- 
ent, that  it  was  not  the  practice  to  give  orders  to  No.  6  when 
that  train  was  held  at  Vallejo,  and'  No.  5  was  given  clearance. 
He  stated  further  that  **  under  the  settled  practice  of  the  com- 
pany during  the  six  months  I  was  dispatcher  and  I  was 
conductor  it  was  the  uniform  rule  and  custom  that  the  con- 
ductor at  Vallejo  should  receive  his  orders  whether  clearance 
or  limiting — at  the  time  he  left  the  Vallejo  wharf  north- 
bound, and  not  before.  It  was  the  practice,  for  example,  if 
I  wanted  to  move  train  5  down  south,  because  of  the  lateness 
of  train  6  in  departing  from  the  terminal,  simply  to  phone 
my  order  to  Collins  for  that  train  to  proceed,  and  to  give 
my  order  to  the  north-bound  train  and  its  conductor  later 
on,  when  the  north-bound  train  called  up,  *  Ready  to  go.' 
That  was  the  custom  we  worked  under  always.  The  first 
train  called  would  get  the  order."  So  here  was  testimony 
tending  to  prove  on  the  one  hand  that  rule  268  did  apply, 
but  that  it  was  not  always  followed,  and,  on  the  other  hand, 
that  rule  268  had  no  bearing  on  a  train  at  Vallejo.  In  fact, 
O'Leary  testified  that  he  did  not  know  about  rule  268  until 
after  the  collision.  With  such  contrariety  of  testimony,  as  to 
the  question  of  the  applicability  of  rule  268,  and  the  custom 
and  practice,  the  admission  of  the  opinion  and  conclusion  tes- 
timony must  have  inevitably  entered  into  the  solution  of  the 
question  of  proximate  cause  and  prejudicially  affected  the 
rights  of  appellant. 

We  think  this  is  the  rationale  of  the  matter.  The  railway 
was  operated  in  connection  with  a  steamship  line,  and  the 
steamers,  on  account  of  the  action  of  the  tides,  were  fre- 
quently late.  The  company,  so  far  as  the  operation  of 
the  trains  was  concerned,  would  naturally  seek,  in  order 
to  minimize  delay  to  passengers,  especially  those  making 
a  round  trip  to  San  Francisco  and  other  points,  to  ex- 
pedite south-bound  trains,  when  the  boat  was  behind  time, 
and  so  it  was  made  the  duty  of  the  dispatcher  to  make 
all  possible  headway  with  those  trains  when  north-bound 
trains  were  late.    To  accomplish  this  expedition,  with  due 
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regard  to  the  safety  of  the  traveling  public  and  the  com- 
pany's employees,  rules  230  and  203  were  put  in  force.  To 
furtiier  realize  this  object,  the  bulletin  rule,  requiring  north- 
(bound  trains  to  call  up  the  dispatcher  five  minutes  before 
leaving  time,  was  adopted.  Thus  under  these  rules  the  dis- 
patcher would  be  left  free  to  forward  south-bound  trains  with- 
out being  hampered  by  having  to  transmit  restricting  orders 
to  north-bound  trains  at  Vallejo.  He  could,  therefore,  move 
the  south-bound  trains  from  station  to  station  without  regard 
to  north-bound  trains  until  they  were  actually  reported  as 
being  ready  to  leave  Vallejo.  Hence,  if  the  plaintiff  failed 
to  call  up  the  dispatcher,  this  was  the  proximate  cause  of 
the  collision,  for  we  entertain  no  doubt  that  the  duty  to  es- 
tablish communication  with  the  dispatcher  rested  solely  on  the 
plaintiflP ;  but  if,  on  the  other  hand,  he  established  communica- 
tion with  the  dispatcher  and  received  the  response,  "No  orders 
for  No.  6,"  instead  of  an  order  to  meet  No.  5  at  Hatch,  the 
proximate  cause  of  the  accident  is  traced  to  such  erroneous 
order.  We  think  that  upon  the  entire  record,  including  the 
evidence,  that  the  error  in  the  rulings  in  question  resulted  in 
a  miscarriage  of  justice.  (Const,  sec.  4^^,  art.  VI.) 
Judgment  and  order  reversed. 

Olney,  J.,  Shaw,  J.,  Lennon,  J.,  Melvin,  J.,  Wilbur,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Lennon, 
J.,  who  were  absent 


[L.  A.  No.  4933.    Department  Two.— May  31,  1919.] 
J.  W.  HITCH,  Respondent,  v.  IGNAS  SCHOLLE,  Appellant 

[1]  PuBUc  Nuisance — Obstruction  op  Public  Highway — ^Abatement 
BY  Pbivatb  Person — Pleading — Insupficient  Complaint. — ^In  an 
action  to  secure  a  judgment  decreeing  the  existence  of  a  public  high- 
iwaj  oyer  the  lands  of  the  defendant  and  to  enjoin  the  defendant 
from  obstructing  the  same,  the  complaint  fails  to  state  a  cause 
of  action  where  it  is  alleged  that  the  way  in  question  is  a  public 
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highway,  and  there  is  a  failure  to  allege  that  the  highway  consti- 
tutes the  only  mode  of  ingress  and  egress  to  and  from  plaintiff's 
lands. 

[2]  Id. — ^Abatement  of  Public  Nuisance — ^Pbivate  Action. — If  an 
obstruction  which  is  wrongfully  erected  and  maintained  in  a  pubUe 
highway  constftutes  a  nuiaance  which  injuriously  affects  a  private 
person  equally  in  common  with  the  public  at  large,  a  private  action 
may  not  be  maintained  to  abate  the  nuisance.  It  is  only  where  the 
free  use  of  the  property  of  a  private  person  is  interfered  with  by 
such  an  obstruction  that  he  may  have  his  private  action  to  abate 
the  nuisance  resulting  therefrom. 

[3]  Id. — Special  Injury — Evidence— Highway  as  Only  Convenient 
EouTE. — In  such  action,  evidence  to  the  effect  that  the  highway 
constituted  plaintiff's  only  convenient  mode  of  ingress  and  egress, 
but  that  there  was  another  route  available  over  other  public  high? 
ways  which  he  sometimet  used;,  is  not  sufficient  to  support  a  find- 
ing of  special  injury. 

APPEAL  from  a  judgment  of  tbe  Superior  Court  of 
Ventura  County.    Merle  J.  Rogers,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  F.  Blackstock  for  Appellant. 

Bowker  and  Sheridan  and  W.  E.  Shepberd  for  Respond- 
ent. 

LENNON,  J. — In  this  action,  the  plaintifiP  sought  and  se- 
cured a  judgment  decreeing  the  existence  of  a  public  highway 
over  the  lands  of  the  defendant,  and  as  an  incident  of  the 
judgment  the  defendant  was  perpetually  enjoined  from  ob- 
structing said  highway.  The  action  is,  as  the  defendant 
contends,  one  to  abate  a  public  nuisance  by  a  private  person 
not  alleged  to  have  been  specially  injured  thereby.  [1]  The 
complaint,  therefore,  does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action  and  the  defendant's  demurrer  upon 
that  ground  should  have  been  sustained. 

[2]  It  is  well  settled  that  if  an  obstruction  which  is 
wrongfully  erected  and  maintained  in  a  public  highway  con- 
stitutes a  nuisance  which  injuriously  aflfects  a  private  person 
equally  in  common  with  the  public  at  large,  a  private  action 
may  not  be  maintained  to  abate  the  nuisance.  (Blanc 
V.  Elumpke,  29  Cal.  156.)  It  is  only  where  the  free  use  of 
the  property  of  a  private  i>er8on  is  interfered  with  by  such 
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an  obstruction  that  he  may  have  his  private  action  to  abate 
the  nuisance  resulting  therefrom.  (Civ.  Code,  sees.  3479, 
3493;  Yolo  County  v.  City  of  Sacramento,  36  Cal.  193,  195; 
Origshy  v.  Clear  Lake  Water  Co,,  40  Cal.  396,  406;  Shirley 
V.  Bishop,  67  Cal.  543,  546,  [8  Pac.  82] ;  Gardner  v.  Stroever, 
89  Cal.  26,  29,  [26  Pac.  618].) 

The  complaint  herein  alleged  in  substance  that  the  plaintiff 
was  the  owner  of  certain  farming  land  in  the  county  of 
Ventura,  upon  which  he  raised  lima  beans,  hay,  and  other 
crops  commonly  grown  and  harvested  in  that  particular 
vicinity;  that  ingress  and  egress  to  and  from  this  land  was 
necessary  in  order  to  take  his  crops  to  market  and  for  other 
purposes;  that  the  defendant  owned  certain  land  in  the 
vicinity  subject  to  an  easement  of  way  in  the  public ;  that 
the  defendant  had  obstructed  this  public  highway  by  build- 
ing and  maintaining  a  fence  across  it  and  was  threatening 
to  plow  up  the  said  highway,  and  that  the  plaintiff  would 
suffer  great  and  irreparable  injury  if  these  acts  were  not  en- 
joined. The  allegations  of  one  of  the  paragraphs  of  the 
complaint  were  stricken  out  upon  the  motion  of  the  defendant 
upon  the  ground  that  they  were  redundant,  irrelevant,  and 
immaterial.  These  particular  allegations  did  no  more  than 
declare  that  the  plaintiff's  land  was  devoted  to  farming  pur- 
poses and  that  for  these  purposes  ingress  and  egress  to  and 
from  the  land  was  necessary.  Neither  these  allegations  nor 
any  other  allegations  in  the  complaint  averred  that  the  high- 
way in  question  affords  the  only  mode  of  ingress  and  egress 
to  and  from  the  plaintiff's  land. 

The  complaint  cannot  be  considered  as  attempting  to  state 
anything  more  or  less  than  a  cause  of  action  to  abate  a  pub- 
lic nuisance.  The  allegation  that  the  way  in  question  is  a 
public  highway  is  necessarily  inconsistent  with  the  existence 
of  any  private  right  therein  in  the  plaintiff.  So  considered, 
the  complaint  is  vitally  defective  for  the  reason  that  it  fails 
to  allege  that  the  highway  in  question  constitutes  the  only 
mode  of  ingress  and  egress  to  and  from  the  lands  of  the 
plaintiff.  (Houck  v.  Wachter,  34  Md.  265,  '[6  Am.  Rep. 
332] ;  Scrutchfield  v.  Choctaw  etc.  R,  B.  Co,,  18  Okl.  308, 
[9  L.  R.  A.  (N.  S.)  496,  88  Pac.  1048].)  There  is,  indeed,  an 
allegation  of  irreparable  injury,  but  it  is  unsupported  by 
the  allegation  of  any  fact  showing  wherein  that  injury  would 
differ  in  kind  from  the  injury  which  would  be  suffered  by 
the  public  in  general. 
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The  defendant  did,  in  his  answer,  deny  that  the  plaintiff 
would  suffer  special  injury,  but  that  portion  of  the  answer 
was  stricken  out  upon  motion  before  the  trial.  Nor  can  it 
be  said  that  the  issue  of  special  injury  was  raised  at  the  trial 
itself.  There  was  no  finding  on  the  question  of  special  in- 
jury, although  a  finding  that  the  plaintiff  would  suffer  such 
injury  by  reason  of  an  obstruction  of  the  highway  was  es- 
sential to  support  the  judgment,  inasmuch  as  it  was  found 
that  the  said  highway  was  in  fact  a  public  highway. 

[3]  The  evidence  adduced  on  behalf  of  the  plaintiff  was 
to  the  effect  that  the  highway  in  question  constituted  his  only 
convenient  mode  of  ingress  and  egress,  but  that  there  was 
another  route  available  over  other  public  highways  which 
he  sometimes  used.  This  evidence  would  not,  we  think,  be 
sufficient  to  support  a  finding  of  special  injury.  The  weight 
of  authority  is  to  the  effect  that  in  actions  of  this  character  it 
should  clearly  appear  from  the  pleadings  and  by  the  proof 
that  the  way  in  question  constitutes  the  only  means  of  in- 
gress and  egress  to  and  from  the  land  of  the  plaintiff.  In 
short,  there  is  no  ground  for  an  action  by  a  private  person 
to  abate  a  public  nuisance  resulting  from  the  obstruction  of 
a  public  highway  where  it  merely  appears  that  the  person 
would  be  subjected  to  personal  inconvenience  by  the  obstruc- 
tion or  placed  under  the  necessity  of  traveling  by  a  much 
more  circuitous  route  to  reach  his  destination.  {Houck 
V.  Wachter,  supra.) 

This  view  of  the  case  makes  it  unnecessary  to  decide 
whether  the  evidence  supports  the  finding  that  the  way  in 
controversy  was  in  fact  a  public  highway. 

The  judgment  appealed  from  is  reversed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 
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[S.  P.  No.  8040.    In  Bank.— June  1,  1919.] 

FOWLER  GAS  COMPANY  (a  Corporation),  Respondent, 
V.  THE  FIRST  NATIONAL  BANK  OF  FOWLER  (a 
Corporation),  et  al.,  Defendants;  THE  FIRST  NA- 
TIONAL BANK  OF  FOWLER,  Appellant. 

[1]  Banks  and  Banking  —  Action  to  Recover  Amount  of  Draft  — 
Authority  op  Bank  to  Pay — Erroneous  E?xclusion  of  Evidknce. 
In  this  action  by  a  corporation  bank  depositor  to  recover  the 
amount  of  a  draft  drawn  on  a  partnership,  but  paid  by  the  bank 
out  of  plaintiff's  deposit,  the  trial  court  erred  in  not  permitting 
the  bank  to  show  that  plaintiff  authorized  the  transaction  in  order 
to  pay  the  partnership  for  certain  material. 

[2]  Id. — ^Authority  for  Payment — Evidence. — In  such  action,  the 
minutes  of  the  board  of  directors  of  the  plaintiff  did  not  constitute 
the  only  evidence  admissible  for  the  purpose  of  showing  authority 
for  the  payment  of  the  sum  by  the  bank  out  of  the  plaintiff's  funds. 

[3]  Id. — Ostensible  Authority  of  Corporation  Officers — ^Rights  of 
Third  Persons. — If  a  corporation  allows  its  officers  to  conduct 
its  business  and  third  persons  act  upon  the  apparent  authority  thus 
shown,  it  cannot  defeat  the  rights  of  such  persons  arising  from 
transactions  done  and  completed  under  such  ostensible  authority 
by  failing  to  enter  upon  its  minutes  any  order  giving  its  of&cers 
authority  to  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.     George  E.   Church,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Cory  for  Appellant 

Qallaher  &  Aten   for  Respondent. 

SHAW,  J. — Judgment  was  rendered  in  the  court  below  in 
favor  of  the  plaintiff  against  the  First  National  Bank  of 
Fowler  and  A.  A.  Weber,  for  $3,897.84.  The  defendant  First 
National  Bank  of  Fowler  alone  appeals. 

The  complaint  alleges  that  the  plaintiff  had  money  on  de- 
posit in  its  name  in  said  bank  and  that,  without  authority 
from  the  plaintiff  and  against  its  will,  and  with  intent  to  de- 
fraud the  plaintiff,  said  bank,  on  December  5,  1913,  paid  out 
of  the  said  deposit  a  certain  sum  of  $3,897.84,  in  satisfaction 
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of  a  draft  for  that  sum,  which  draft  said  bank  had  previously 
received  and  honored  and  then  held;  that  plaintiff  was  not 
then,  or  at  any  time,  indebted  to  said  bank  or  to  any  or  either 
of  the  defendants,  and  that  Weber  received  said  money  from 
the  bank  with  knowledge  of  said  facts  and  of  said  fraudu- 
lent intent. 

The  answer  of  the  bank  alleges  that  said  draft  "was 
honored  and  paid  with  the  full  knowledge  and  consent  of  said 
plaintiff  and  with  its  authority,"  and  that  it  was  not  paid 
to  "Weber,  but  was  paid  to  Smith-Booth-Usher  Co.,  the  draw- 
ers thereof.  It  further  avers  that  on  December  5,  1913, 
there  was  deposited  in  said  bank  in  the  name  of  the  plaintiff 
the  sum  of  fourteen  thousand  dollars;  that  on  said  day  the 
plaintiff  authorized  and  directed  the  bank  to  pay  from  said 
deposit  all  drafts,  orders,  and  vouchers  bearing  the  0.  K.  of 
the  defendant  Weber.  That  s€iid  Weber  had  attached  his 
0.  K.  to  said  draft  and  that  thereupon  with  said  authority 
defendant  paid  the  draft  from  said  deposit. 

The  court  below  made  findings  sustaining  the  allegations 
of  the  complaint,  except  as  to  the  alleged  fraudulent  intent. 
It  is  contended  by  the  appellant  that  the  finding  to  the  effect 
that  the  pajrment  of  $3,897.84  by  the  bank  out  of  the  deposit 
account  of  the  plaintiff  therein  was  unauthorized  is  contrary 
to  the  evidence,  and  also  that  by  reason  of  the  adverse  rul- 
ings of  the  court  the  appellant  was  prevented  from  fully  prov- 
ing the  facts  which  constituted  its  defense,  and  was  thereby 
deprived  of  its  right  to  a  fair  trial.  [1]  Upon  a  careful 
examination  of  the  record  we  are  of  the  opinion  that  these 
points  are  well  taken. 

The  draft  which  it  is  claimed  was  satisfied  by  the  alleged 
payment  reads  as  follows: 

'*Los  Angeles,  California,  N<](v.  25,  1913. 

"At  sight  pay  to  the  order  of  the  First  National  Bank  of 
Fowler  ($3897.84)  Three  thousand  eight  hundred  ninety- 
seven  and  84/100— Dollars. 

"Value  received  and  charge  to  the  account  of 

'*Smith-Booth-Ushkb  Co. 

•*E.  H.  Law. 
"To  Mess.  Weber  &  Wilson, 
"Dinuba,  Cal." 

The  evidence  shows  that  Weber  &  Wilson  had  purchased  a 
lot  of  pipe  suitable  for  gas-mains  from  Smith-Booth-Usher 
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Co.  for  $4,097.84,  of  which  two  hundred  dollars  had  been  paid, 
that  said  pipe  had  been  shipped  to  the  town  of  Fowler,  con- 
signed to  Weber  &  Wilson,  and  that  this  draft  was  drawn 
for  the  purpose  of  obtaining  payment  of  the  balance  due 
therefor.  It  is  to  be  noted  that  there  is  nothing  on  the  face 
of  the  draft  to  indicate  that  the  Fowler  Gas  Company  was  in 
any  way  concerned  with  its  payment.  The  business  of  Weber 
&  Wilson  was  done  by  Weber  alone  and  we  will  use  his  name 
in  referring  to  it. 

At  the  outset  of  the  trial  the  court  was  of  the  opinion  that 
the  authority  of  the  bank  to  pay  the  draft  aforesaid  out  of 
said  deposit  could  not  be  shown,  except  by  proof  of  an  accept- 
ance thereof  in  writing  by  said  company.  Efforts  of  the 
appellant  to  show  transactions  between  Weber  and  the  Gas 
Company  tending  to  establish  the  liability  of  the  Gas  Com- 
pany for  the  debt  represented  by  the  draft  were  thwarted 
by  rulings  ba$ed  on  this  ground.  This,  of  course,  was  erro- 
neous. The  court  was  also  of  the  opinion  that  no  authority 
for  the  payment  of  the  $3,897.84  out  of  the  plaintiff's  ac- 
count could  be  shown  except  by  orders  to  that  effect  entered 
on  the  minutes  of  its  board  of  directors.  Other  evidence  to 
prove  the  authority  was  excluded  by  rulings  to  that  effect. 
Later,  after  the  trial  had  been  postponed  for  a  period  of  six 
months,  the  appellant  again  endeavored  to  show  the  trans- 
action which  it  contended  warranted  the  charge  of  this  sum 
against  the  account  of  the  plaintiff  and  offered  evidence  of 
the  dealings  between  Weber  and  the  Gas  Company  for  that 
purpose.  Weber  testified:  *^I  had  a  contract  and  erected 
the  plant,"  but  the  court  would  not  allow  him  to  state  what 
the  contract  was  nor  with  whom  it  was  made.  After  much 
difficulty  and  over  repeated  interruptions  and  objections, 
some  of  the  facts  concerning  the  deal  were  elicited,  the  court 
stating  in  explanation  that  the  evidence  was  admitted  ten- 
tatively only,  subject  to  a  motion  to  ^strike  out  the  same  in 
case  the  matter  was  not  connected  by  proper  legal  evidence  of 
the  authority  from  the  Gas  Company.  In  this  way  the  ap- 
pellant introduced  such  scraps  of  evidence  as  the  record 
contains  on  the  subject.  From  the  remarks  of  the  court  in 
making  its  rulings  it  is  reasonably  certain  that  its  final  de- 
cision was  made  in  entire  disregard  of  this  evidence.  The 
plaintiff,  however,  was  careful  to  make  no  motion  to  strike 
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oat  any  of  it,  and  we  have  no  express  ruling  of  the  court  de- 
claring it  immaterial. 

From  the  uncontradicted  evidence  introduced,  the  follow- 
ing facts  appear:  About  September  1,  1913,  Weber  began 
preparing  for  the  construction  of  the  gas-works  and  dis- 
tributing system  in  Fowler,  apparently  with  the  expectation 
of  interesting  other  persons  therein  before  its  completion. 
On  November  18,  1913,  the  plaintiff  corporation  was  or- 
ganized for  the  purpose,  among  other  things,  of  acquiring 
and'  operating  gas-works  and  conducting  its  principal  busi- 
ness in  Fowler.  At  that  time  Weber  had  the  gas  plant  par- 
tially constructed.  About  that  time  he  ordered /the  pipe 
aforesaid  from  Smith-Booth-Usher  Co.,  to  be  used  in  the  lay- 
ing of  mains  for  the  said  gas  plant.  Negotiations  ensued  be- 
tween the  organizers  and  directors  of  the  Company  and 
Weber,  the  nature  of  which  was  not  allowed  to  be  shown,  for 
the  purchase  by  said  company  of  the  said  plant  from  Weber. 
The  court  refused  to  allow  the  complete  terms  of  the  con- 
tract finally  made  to  be  given  in  evidence,  but  by  persistent 
effort  the  appellant  finally  succeeded  in  eliciting  from  Weber 
testimony  to  the  effect  that  he  sold  the  plant  to  the  plaintiff 
and  agreed  to  complete  the  same  in  consideration  of  fifteen 
thousand  shares  of  the  capital  stock  of  the  Gas  Company  of 
the  par  value  of  one  dollar  each,  and  fourteen  thousand  dol- 
lars in  money;  that  the  money  was  all  paid  and  that  the 
$3,897.84  paid  by  the  bank  in  satisfaction  of  the  aforesaid 
draft  was  a  part  of  the  said  cash  pajonent  of  fourteen  thou- 
sand dollars;  that  he  agreed  to  complete  the  plant  for  said 
price  and  turn  it  over  to  the  company;  that  he  did  complete 
it  and  turned  it  over  to  the  company  on  February  25,  1914. 
It  also  appeared  that  on  December  5,  1913,  the  Qas  Company 
deposited  in  the  bank  said  sum  of  fourteen  thousand  dollars ; 
that  on  the  same  day  the  bank  officials  entered  a  charge 
against  said  account  for  $10,565.02 ;  that  this  charge  consisted 
of  $5,594  on  account  of  a  check  made  by  the  Gas  Company  to 
pay  a  note  of  Weber  to  the  bank  for  money  borrowed  by  him 
in  September,  1913,  the  item  of  $3,897.84  on  account  of  the 
draft  in  controversy ;  another  item  of  $457.93  for  freight  paid 
by  the  bank  at  Weber's  request,  on  the  pipe  above  mentioned, 
and  twenty-four  other  small  items  which  had  been  paid  on 
Weber's  account  by  the  bank,  either  on  that  day  or  pre- 
viously, making  the  total  amount  above  stated.    All  of  these 


Digitized  by  VjOOQ IC 


June,  1919.]     Fowler  Gas  Co.  v.  First  Nat.  Bank.        475 

• 
charges,  except  the  note,  were  approved  by  Weber.  None  of 
them  was  objected  to  at  the  time,  though  known  to  Patton, 
the  secretary  of  the  plaintiflf.  The  terms  of  the  contract  of 
sale  by  Weber  to  the  company  of  the  gas  plant,  so  far  as  they 
may  have  related  to  the  purpose  of  the  fourteen  thousand 
dollar  deposit,  were  not  given  in  evidence  other  than  as  above 
stated;  the  defendants  apparently  were  deterred  by  the  ad- 
verse rulings  from  pursuing  the  inquiry.  But  the  evidence 
as  a  whole  raised  a  strong  inference  that  the  fourteen  thou- 
sand dollars  deposited  in  the  bank  by  the  Qas  Company  on 
December  5,  1913,  represented  the  purchase  price  to  be  paid 
in  cash  to  Weber  for  the  sale  and  final  completion  of  the 
plant  and  that  it  was  deposited  in  that  manner  in  order  to 
make  sure  that  it  should  be  applied  and  used  as  far  as  it 
would  go,  or  as  far  as  necessary  if  it  were  more  than  enough, 
in  the  payment  of  bills  then  already  incurred  by  Weber  in 
the  construction  of  the  plant,  including  the  $10,565.02  afore- 
said, and  the  balance  to  the  further  expenses  of  Weber  in 
completing  the  plant.  There  was  no  contradiction  of  the 
facts  above  stated,  nor  of  the  facts  which,  as  we  have  said, 
raised  the  aforesaid  inference. 

It  may  be  that  from  these  facts  alone  the  inferences  just 
mentioned  would  not  of  necessity  follow.  But  there  was 
other  evidence,  also  undisputed,  which  establishes  them  as 
facts  proven.  The  pipe  for  which  the  $3,897.84  was  due  was 
at  Fowler,  ready  for  laying  in  the  distributing  system  of 
the  plant  at  the  time  the  deal  was  closed.  The  oflBcers  of 
the  company  knew  this,  and  the  company  agreed  to  pay  the 
bills  for  freight  thereon,  and  did  pay  them  by  directing  a 
charge  therefor  against  the  fourteen  thousand  dollars  de- 
posit. They  knew  that  the  pipe  was  intended  for  use  in  the 
plant  and  also  that  it  was  so  used.  In  February,  1914,  a 
settlement  for  the  construction  work  was  made  by  Weber 
with  Patton,  secretary  of  plaintiff  and  also  assistant  cashier 
of  the  bank,  and  Avenall,  a  director  of  the  plaintiff  and  also 
cashier  of  the  bank.  The  plant  was  accepted  and  Weber  paid 
plaintiff  $322.01,  ascertained  to  be  due  from  him  on  said 
settlement.  At  that  time  the  charge  of  $10,565.02  against 
the  fourteen  thousand  dollar  deposit,  which  charge  included 
the  sum  of  $3,897.84  paid  for  the  pipe,  was  standing  on  the 
books  of  the  bank,  uncontested.  If  it  had  not  been  credited 
to  the  plaintiff  in  the  settlement,  Weber  would  not  have  owed 
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the  $322.01,  but  plaintiff  would  have  owed  him  $3,575.83. 
Weber's  testimony  that  the  entire  fourteen  thousand  dollars 
had  been  paid  to  him  stands  uncontradicted,  and  it  is  clear 
that  it  was  not  paid  in  any  other  manner  than  by  the  charges 
to  the  Gas  Company  against  its  deposit.  Furthermore,  in  May, 
1914,  in  an  application  to  the  Railroad  Commission  for  leave 
to  issue  bonds,  the  Gas  Company  declared  that  the  cost  of  the 
pipe  laid  for  its  mains  was  $4,097.84  and  that  it  had  paid  for 
the  same.  This  could  be  none  other  than  the  pipe  bought  by 
Weber  from  Smith-Booth-Usher  Co.,  and  the  payment  was 
obviously  made  in  the  manner  above  stated  and  not  otherwise. 
The  charge  made  on  December  5,  1913,  by  the  bank,  of  this 
item  of  $3,897.84  against  iplaintiff,  was  not  objected  to  at 
all  until  April,  1914,  on  the  occasion  of  a  change  in  the 
position  of  manager  of  plaintiff.  J.  R.  Lovely  testified  that 
he  th^n  became  manager,  that  as  such  he  got  a  statement  from 
the  bank  and  found  the  draft  of  Smith-Booth-Usher  Co. 
returned  by  the  bank  as  a  voucher  for  $3,897.84,  charged 
against  the  company,  and  that  he  then  investigated  the  bank 
account,  as  he  said,  '*for  the  simple  reason  that  I  knew  there 
was  never  no  such  stuff  bought  by  the  Fowler  Gas  Company.'* 
That  the  pipe  was  bought  by  the  company  when  it  bought 
the  plant  of  Weber  was  a  fact  ineontrovertibly  established  by 
the  evidence.  His  reason  merely  showed  his  ignorance  of 
previous  transactions  and  implies  that  if  he  had  known  that 
the  pipe  had  been  bought  of  Smith-Bootli-Usher  Co.  by 
Weber,  that  the  draft  was  for  the  price  thereof,  that  the  pipe 
had  been  used  in  the  plant  and  had  been  paid  for  as  a  part 
of  the  price  to  Weber  for  the  plant,  he  would  not  have  made 
the  objection. 

From  all  this  evidence  there  can  be  no  other  conclusion 
than  that  the  cost  of  this  pipe  was  included  in  the  price  paid 
to  Weber  by  the  deposit  of  the  fourteen  thousand  dollars  in 
the  bank,  and  its  subsequent  application  to  the  bills  due  for 
construction  and  material,  and  that  the  charge  and  payment 
complained  of  was  in  that  manner  authorized  by  the  plain- 
tiff. The  findings  should  have  been  against  the  plaintiff  on 
this  vital  issue. 

The  rebuttal  evidence  of  plaintiff  was  confined  to  an  effort 
to  show  that  at  the  meeting  of  December  5,  1913,  the  directors 
of  plaintiff  did  not  direct  the  bank  to  pay  this  draft  out  of 
plaintiff's  account  or  to  pay  for  any  shipment  of  pipe  out  of 
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said  acconnt.  There  was  a  sharp  conflict  of  evidence  on 
these  pointa  But  the  pipe  was  then  delivered  at  Fowler,  the 
draft,  so  far  as  Smith-Booth-Usher  Co.  was  conce^med,  had 
been  paid  by  the  bank  at  "Weber's  request,  and  the  matter 
was  then  in  the  shape  of  an  item  on  the  ''Teller's  Cash 
Ledger,"  of  the  bank.  There  was  no  occasion  for  any  special 
discussion  regarding  that  item.*  It  was  not  denied  by  any- 
one that  Weber  was  to  have  the  equivalent  of  fourteen  thou- 
sand dollars  for  the  completed  plant,  including  the  pipe,  nor 
that  he  got  it  only  in  the  manner  we  have  stated.  It  is  sug- 
gested, rather  than  claimed,  by  the  plaintiff  that  compensa- 
tion to  Weber  for  the  pipe  included  in  the  transfer  of  the 
plant  to  the  plaintiff  was  covered  by  the  payment  of  the 
five  thousand  five  hundred  dollar  note  charged  against  the 
plaintiff's  deposit.  If  there  is  evidence  of  this' fact,  the  plain- 
tiff will  be  at  liberty  to  produce  it  upon  a  new  triaL  There 
is  none  in  the  record  before  us. 

It  is  unnecessary  to  consider  in  detail  the  many  adverse 
rulings  made  by  the  court  during  the  progress  of  the  trial. 
The  issues  presented  the  question  whether  the  charge  of  the 
amount  of  this  draft  against  the  account  of  the  plaintiff  was 
authorized.  This  opened  a  wide  field  of  inquiry  and  justified 
the  introduction  of  evidence  of  any  transactions  between 
Weber  and  the  Gas  Company  tending  to  show  that  the  Gas 
Company  assumed  the  payment  of  the  debt  and  provided 
for  its  payment  in  the  manner  above  stated.  The  action 
of  the  court  in  preventing  the  introduction  of  the  evidence 
except  in  the  limited  manner  above  stated  was  erroneous. 
[2]  For  the  guidance  of  the  court  upon  a  new  trial  we  will 
say  further  that  it  is  not  true  that  the  minutes  of  the  board 
of  directors  of  the  plaintiff  constituted  the  only  evidence  ad- 
missible for  the  purpose  of  showing  authority  for  the  payment 
of  this  sum  by  the  bank  out  of  the  plaintiff's  funds.  [3]  If 
a  corporation  allows  its  officers  to  conduct  its  business  and 
third  persons  act  upon  the  apparent  authority  thus  shown,  it 
cannot  defeat  the  rights  of  such  persons  arising  from  trans- 
actions done  and  completed  under  such  ostensible  authority 
by  failing  to  enter  upon  its  minutes  any  order  giving  its 
officers  authority  to  act.  {Fresno  Si.  R,  Co.  v.  Southern 
Pac.  R,  Co,,  135  Cal.  208,.  [67  Pac.  773] ;  Blood  v.  La  Serena 
L.  Co.,  134  Cal.  370,  [66  Pac.  317] ;  Crowley  v.  Genesee  M. 
Co.,  55  Cal.  276.)  If  minutes  are  not  kept,  other  parties 
have  the  right  to  prove  what  actually  occurred  at  the  meet- 
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ings  of  the  directors,  if  such  proof  tends  to  establish  their 
rights.    We  are  of  the  opinion  that  a  new  trial  is  necessary, 
at  which  the  appellant  may  be  allowed  fully  to  present  the 
evidence  under  the  rules  we  have  stated. 
The  judgment  is  reversed. 

Lawlor,  J.,  Olney,  J.,  Melvin,  J.,  and  Angellotti,  C.  J., 
concurred. 


[L.  A«  No.  5854.    Department  One. — June  5,  1919.] 

In  the  Matter  of  the  Estate  of  CORNELIUS  WALKER, 
Deceased.  MABEL  A.  NASON,  Appellant,  v.  MABEL 
E.  WALKER^  Guardian,  etc.,  Respondent. 

[1]  Parent  and  Child  —  Presumption  of  Legitimacy  —  BEBirrTAL. — 
The  presumption  under  section  194  of  the  Civil  Code  that  a  child 
bom  within  ten  months  after  the  diasolution  of  the  marriage  of  the 
mother  is  legitimate  can  be  overcome  only  by  proper  and  sufficient 
evidence  showing  that  the  husband  was  impotent,  or  that  he  was 
Mitirely  absent  from  his  wife  during  the  period  when  the  child 
must  have  been  begotten,  or  that  he  was  present  with  his  wife  only 
under  such  circumstances  as  afford  clear  and  satisfactory  proof 
that  there  waa  no  sexual  intercourse. 

[2]  Estates  op  Deceased  Persons  —  Contest  op  Heirship  —  Lbgiti- 
MACT  OP  Chiij)ren — Impqtency  OP  Husband — Instruction. — In  a 
contest  on  final  distribution  of  an  estate  involving  the  legitimacy 
of  twin  children  bom  t6  the  surviving  wife  of  the  deceased  after 
his  death,  the  refusal  to  give  eondse  and  specific  instmction  that 
if  the  jury  found  the  deceased  impotent  their  verdict  shouM  be 
against  such  children,  was  not  prejudicial  error,  where  the  issue 
was  covered  in  given  instmctions,  although  not  so  clearly  and 
definitely  stated,  and  the  jury  could  not  fail  to  understand  both 
the  issue  and  its  effeet. 

[3]  Opportunity  por  Intercourse. — The  fact  that  the  husband  and  wife, 
although  separated,  met  and  had  opportunity  for  intercourse,  is  not 
conclusive  as  to  the  legitimacy  of  children  bom  to  the  wife,  and  evi- 
dence of  the  relations  and  feelings  between  the  parties  is  admissible 
to  rebut  any  inference  that  they  had  intercourse  when  they  met. 

[4]  Parent  and  Cbild — Rebuttal  op  Leoitimact  op  Children — Trub 
Rule. — If  it  is  possible  by  the  laws  of  nature  for  the  husband 
to  be  the  father  (that  is,  if  there  was  coition  and  no  impotency)y 
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no  inquiry  will  be  permitted  into  the  probabilites  of  the  case  one 
way  or  the  other,  but  the  presumption  of  legitimacy  is  conclusive; 
and,  on^  the  other  hand,  it  is  always  permissible  to  show  that  it 
was  not  possible  by  the  laws  of  nature  for  the  husband  to  be  the 
father,  aa  by  showing  impotency  on  his  part,  want  of  intercourse 
during  the  possible  period  of  conception,  or  that  the  child  is  of  a 
race  or  color  euch  that  it  could  not  have  been  conceived  by  the 
husband. 

[6]  Id. — Impossibility  or  PATiaNiTT — Evidence. — The  fact  that  it  was 
not  possible  by  the  laws  of  nature  for  the  husband  to  be  the  father, 
where  that  fact  is  in  issue,  is  to  be  inquired  into  in  the  same  manner 
as  any  other  fact  which  is  the  subject  of  judicial  inquiry,  and  any 
competent  evidence  relevant  to  the  question  is  admissible  as  in 
other  cases,  it  being  the  rule,  however,  in  California,  that  neither 
the  husband  nor  the  wife  is  competent  to  testify  to  lack  of  inter- 
course. 

[6]  Id. — ^Degree  of  Peoof. — ^The  rule  that  the  presumption  of  legiti- 
macy is  conclusive  if  it  were  possible  by  the  laws  of  nature  for  the 
husband  to  be  the  father  does  not  require  that  the  proof  of  the 
fact  of  such  impossibility  must  itself  be  beyond  possibility  of  doubt. 

[7]  Estates  op  Deceased  Persons  —  Contest  op  Heieship  —  Legiti- 
macy OP  Chilj)een — Evidence — ^Want  op  Opportunity  fob  Inter- 
course.— In  a  contest  upon  the  final  distribution  of  an  estate  in- 
volving the  legitimacy  of  twin  children  bom  to  a  married  woman, 
the  court  properly  refused  to  confine  the  evidence  of  illegitimacy 
to  a  showing  that  the  mother  and  her  husband  met  only  under 
circumstances  which  did  not  afford  an  opportunity  for  intercourse. 

[8]  Id. — Evidence  op  Birth  op  Prior  Illegitimate  Child — Epfect  op 
Former  Contrary  Decision — ^Law  op  Case. — Evidence  merely  that 
the  wife  had  given  birth  to  a  prior  illegitimate  child  is  inadmis- 
sible, but  evidence  of  such  fact,  when  coupled  with  evidence  that 
the  husband  knew  of  the  fact,  is  admissible  where  husband  and 
wife  have  separated  but  have  met  from  time  to  time,  for  the  pur- 
pose of  showing,  the  relationship  and  feeling  between  them,  and 
Tel}utting  any  inference  that  intercourse  took  place  between  them 
on  the  occasions  when  they  met.  In  the  present  case,  however,  the 
rejection  of  such  evidence  was  not  error,  in  view  of  the  ruling 
on  the  previous  appeal  that  it  should  be  rejected,  which  ruling 
became  the  law  of  the  case. 

[9]  Id. — Parentage  op  Children — Construction — Evidence. — In  such 
a  contest,  a  refusal  to  permit  evidence  of  intercourse  by  the  wife 
VTith  another  flian  her  husband  was  correct,  since  the  evidence  was 
properly  confined  to  proving  nonintercourse  with  the  husband,  and 
on  that  issue  evidence  of  relations  by  the  wife  with  others  was 
wholly  immaterial.  A  refusal  at  the  same  time  to  instruct  the  jury 
that  it  was  not  necessary  to  find  who  was  the  father  of  the  chil- 
dren, if  the  mother's  husband  was  not,  was  not  prejudicial,  since 
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the  jury  were  explicitly  instructed  that  the  only  question  they  were 
to  determine  was  whether  or  not  the  diildren  were  the  children  of 
their  mother's  husband,  and  the  jury  could  not  have  been  misled 
into  conceiying  it  to  be  their  duty  to  find  the  husband  to  be  the 
father  unless  they  could  determine  the  identity  of  the  man  who  was. 
[10]  Id. — Rebuttal  of  Pebsumption  op  Lboitimacy — Deobbi  of  Proof 
— INSTEUCTION. — ^An  instruction  that  the  presumption  of  legitimacy 
can  be  overcome  only  by  clear  and  satisfactory  proof  ia  a  correct 
statement  of  the  law. 

[11]    Id. — INTBRLOCUTOET  DBCBEB  OF  DiVOBCB— EFFECT  OF— EEBONBOUS 

iNSTEUcnoN. — ^In  such  a  contest,  an  instruction  that  the  interlocu- 
tory decree  of  divorce  which  was  admitted  was  entitled  to  little 
weight  was  error,  as  being  an  instruction  as  to  the  weight  of  the 
evidence,  but  the  error  was  wit^umt  prejudice  m  view  of  the  other 
instructions  giyen. 

APPEAL  from  a  decree  of  distribution  of  the  Superior 
Court  of  Los  Angeles  County.  Paul  J.  McCormiek,  Judge. 
Afftrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qeo.  M,  Harker   for  Appellant 

Schmidt  &  Biggins  for  Respondent. 

OLNET,  J.— The  decedent,  Cornelius  Walker,  died  intes- 
tate November  20,  1913.  He  left  surviving  him  as  his  only 
heirs,  then  in  being,  his  wife,  Mabel  E.  Walker,  and  a 
daughter  by  a  previous  marriage,  Mabel  A.  Nason.  A  few 
months  before  his  death,  that  is,  on  July  3,  1913,  he  had 
secured  an  interlocutory  decree  of  divorce  from  his  wife  on 
the  ground  of  desertion.  He  had  also  made  a  property  settle- 
ment with  her  whereby  she  released  any  interest  in  his  es- 
tate, with  the  result  that  on  his  death  his  daughter  was  the 
only  heir  then  in  being  who  was  interested  in  the  estate. 

On  April  11,  1914,  something  under  five  months  after  the 
decedent's  death  and  nine  months  and  eight  days  after  the 
interlocutory  decree  of  divorce,  his  widow  gave  birth  to  twin 
sons,  who  were  named  Edwin  N.  Walker  and  E.  Earl  Walker. 

On  the  death  of  Walker,  his  daughter  wad  appointed  ad- 
ministratrix of  his  estate,  and  something  more  than  a  year 
later  filed  her  final  account  as  such  and  petitioned  that  the 
estate  be  distributed  to  her  as  the  only  heir.    Thereupon 
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Mxs.  Walker,  as  the  guardian  of  her  twin  sons  mentioned, 
filed  a  counter-petition  for  distribution  of  the  estate  equally 
to  them  with  the  daughter,  as  being  children  of  Walker.  To 
this  petition  the  daughter  filed  an  answer  denying  that  the 
twins  were  the  children  of  Walker  and  alleging  that  they 
were  illegitimate. 

The  issue  of  legitimacy  so  presented  has  been  tried  twice, 
each  time  before  a  jury.  On  the  first  trial  the  jury  found 
the  children  illegitimate;  an  appeal  was  taken  on  their  be- 
half, and  a  new  trial  ordered  by  this  court  for  errors  in  the 
admission  of  evidence  and  the  giving  of  instructions.  (Es- 
tate of  Walker,  176  Cal.  402,  [168  Pac.  689].)  On  the  sec- 
ond  trial  the  jury  found  the  children  legitimate  and  a  decree 
of  distribution  was  made  based  upon  this  verdict.  Prom  this 
decree  the  present  appeal  is  prosecuted  by  the  daughter, 
Mrs.  Nason. 

[1]  On  the  first  appeal  it  was  held,  in  effect,  that,  under 
section  194  of  the  Civil  Code  providing  that  a  child  bom 
within  ten  months  after  the  dissolution  of  the  marriage  of  the 
mother  is  presumed  legitimate,  the  children  here  involved 
must  be  presumed  legitimate,  and  that  this  presumption 
could  be  overcome  only  by  proper  and  sufficient  evidence 
showing  one  or  more  of  three  alternatives,  namely,  either 
(1)  that  the  husband  was  impotent,  or  (2)  that  he  was  en- 
tirely absent  from  his  wife  during  the  period  when  the  chil- 
dren must  have  been  begotten,  or  (3)  that  he  was  present  with 
his  wife  only  ''under  such  circumstances  as  afford  clear 
and  satisfactory  proof  that  there  was  no  sexual  intercourse.*' 

It  appeared  at  the  second  trial,  as  at  the  first,  that  Walker 
was  not  entirely  absent  from  his  wife  during  the  period  of 
possible  conception.  It  should,  in  fact,  be  noted  that  his  wife 
testified  to  acts  of  intercourse  during  this  period.  The  sec- 
ond of  the  alternatives  mentioned  was,  therefore,  not  present 
in  the  case,  and  the  trial  revolved  around  the  other  two — 
the  questions  as  to  the  impotency  of  the  decedent,  and  as  to 
his  having  been  present  with  his  wife  only  "under  such  cir- 
cumstances as  afford  clear  and  satisfactory  proof  that  there 
was  no  sexual  intercourse." 

The  serious  questions  on  this  appeal  arise  in  connection 
with  the  second  of  these  two  last-mentioned  alternatives.  Be- 
fore discussing  them,  it  may  be  well  to  dispose  of  the  single 
question    in    connection    with    the    first — ^the    alleged    im- 
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potency  of  the  decedient  [2]  The  appellant  requested  and 
was  refused  a  concise  and  specific  instruction  that  if 
the  jury  found  the  decedent  impotent,  their  verdict  should 
be  for  the  appellant.  There  was  evidence  suflScient  to 
warrant  the  jury  in  so  finding,  and  the  appellant  was  en- 
titled to  have  the  issue  so  presented  submitted  to  the  jury 
by  a  direct  and  specific  instruction.  It  was  covered  in  the 
instructions  given,  but  not  so  clearly  and  definitely  as  in  the 
one  requested.  The  question  involved,  however,  is  one  so 
easily  and  completely  appreciable  by  a  jury  as  well-nigh  to 
preclude  the  possibility  of  confusion  or  misuriderstanding. 
The  jury  could  not  have  failed  to  understand  from  the  in- 
structions given,  taken  in  connection  with  the  whole  course 
of  the  trial,  both  that  they  were  to  pass  on  the  alleged  im- 
potency  of  the  decedent  and  also  that  if  they  found  him  im- 
potent their  verdict  should  be  for  appellant.  This,  after  all, 
was  the  only  purpose  of  the  particular  instruction  requested, 
and  that  purpose  being  accomplished,  it  cannot  be  said  that 
the  refusal  to  give  the  particular  instruction  requested  was 
prejudicial. 

Passing  now  to  the  questions  arising  in  connection  with 
the  second  alternative  involved  here,  namely,  that  Walker 
was  present  with  his  wife  during  the  time  of  possible  concep- 
tion only  under  circumstances  ''such  as  afford  clear  and  satis- 
factory proof  that  there  was  no  sexual  intercourse,"  it  is  not 
clear  just  what  meaning  should  be  given  to  the  decision  on 
the  first  appeals 

There  are  two  possible  views,  each  in  accordance  with  a  rule 
found  in  other  jurisdictions.  The  first  of  these  is  that  where 
it  appears  that  the  husband  and  wife  have  met  during  the 
time  when  the  child  must  have  been  begotten,  the  presump- 
tion of  legitimacy  can  be  overcome  only  by  it  being  made  to 
appear  that  the  circumstances  under  which  the  husband  and 
^wife  met  were  such  as  to  afford  no  opportunity  for  sexual 
intercourse,  even  if  they  had  been  so  minded,  or,  putting  it 
conversely,  that  if  they  met  under  circumstances  which  did 
afford  such  opportunity,  it  is  conclusively  presumed  that  in- 
tercourse did  take  place  and  the  child  legitimate,  and  evi- 
dence that  intercourse  did  not  in  fact  take  place  is  not  ad- 
missible. 

The  second  possible  view  is  that  even  though  the  parties 
met  under  circumstances  which  afforded  an  opportunity  for 
intercourse^  yet  the  presumption  of  legitimacy  can  be  over- 
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come  by  showing  that  it  was  not  in  fact  indulged  in,  and 
evidence  showing,  or  tending  to  show  this,  is  admissible. 

The  necessity  for  a  determination  as  between  these  t\^o 
possible  constructions  arises  from  the  fact  that  if  the  first 
construction  is  the  true  one,  and,  therefore,  the  law  of  the 
case,  it  is  practically  an  end  of  this  appeal,  since  every  error 
contended  for  by  the  appellant  becomes  immaterial,  if  the 
evidence  shduld  have  been  confined  to  a  showing  that  the  par- 
ties met  only  under  circumstances  which  did  not  afford  an 
opportunity  for  intercourse.  There  was  practically  no  such 
evidence,  although  it  did  appear  that  the  parties  had  met. 
The  cause  was  not  tried  by  the  lower  court  on  that  theory, 
and  was  submitted  to  the  jury  on  a  hypothesis  much  more 
favorable  to  the  appellant  than  that  to  which  she  was  en- 
titled, if  the  issue  and  the  evidence  should  have  been  so  con- 
fined. 

In  support  of  the  view  that  the  evidence  should  not  be  so 
confined  is  the  ruling  on  the  first  appeal  that  evidence  of  the 
relations  between  the  parties,  and  of  their  hostile  feelings 
toward  each  other,  was  admissible  "as  tending  to  establish 
a  relationship  from  which,  depending  upon  other  circum- 
stances established  and  evidence  of  the  disposition  and  char- 
acter of  the  parties,  the  jury  might  fairly  draw  the  inference 
that,  notwithstanding  opportunity  therefor,  intercourse  was 
not  had  on  the  occasion  when  the  husband  visited  his  wife." 
For  the  purpose  of  showing  such  relationship  the  introduc- 
tion in  evidence  of  the  interlocutory  decree  of  divorce  was 
approved,  as  was  also  evidence  of  quarrels  between  the  par- 
ties, of  the  exchange  of  abusive  epithets  between  them,  and  of 
statements  on  the  part  of  the  husband  indicating  feeling 
against  his  wife.  The  admission  of  such  evidence,  and  the 
ground  upon  which  its  admission  is  expressly  put,  can- 
not be  reconciled  with  the  view  that  when  once  it  appears 
that  the  parties  have  met  under  circumstances  which  per- 
mitted intercourse  if  they  were  so  inclined,  it  is  conclusively 
presumed  that  it  took  place  and  that  the  evidence  must  be 
confined  to  showing  that  the  parties  did  not  meet  under  such 
circumstances. 

On  the  other  hand,  in  support  of  the  view  that  the  issue  and 
the  evidence  should  be  so  confined,  is  the  ruling  on  the  former 
appeal  that  evidence  was  not  admissible  that  the  wife  had 
given  birth  to  an  illegitimate  child  on  February  1, 1913,  about 
a  month  prior  to  the  husband  commencing  his  siiit  for  divorce 
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and  about  five  months  prior  to  the  interlocutory  decree  and 
the  period  of  possible  conception  of  the  children  here  involved, 
and  that  this  fact  was  known  to  the  husband.  Evidence 
merely  that  the  wife  had  given  birth  to  an  illegitimate  child 
was  clearly  inadmissible  under  either  rule,  or,  in  fact,  under 
any  rule.  Standing  alone,  it  would  not  tend  to  show  that  the 
husband  did  not  have  intercourse  with  the  mother  five  months 
later,  and  if  such  intercourse  was  had,  the  presumption  that 
the  children  here  are  the  fruit  of  it  is  conclusive.  There  is  no 
doubt  but  that  the  presumption  of  legitimacy  goes  at  least  to 
this  extent,  that  if  it  appear  that  by  the  laws  of  nature  it  is 
possible  that  the  husband  is  the  father  (that  is,  if  it  appears 
that  the  husband  had  intercourse  with  the  mother  during  the 
period  of  possible  conception),  legitimacy  is  conclusively  pre- 
sumed, and  no  guessing  or  weighing  of  probabilities  as  to 
paternity  because  of  relations  between  the  mother  and  other 
men  will  be  permitted.  The  only  exception  to  this,  if  it  really 
be  an  exception,  is  where  it  is  clear  that,  although  the  husband 
had  intercourse  with  the  wife,  yet  by  the  laws  of  nature  it  is 
impossible  for  him  to  have  been  the  father,  as,  for  instance, 
where  husband  and  wife  are  white  and  the  child  a  mulatto. 
But  when  the  evidence  goes  further  than  merely  showing  a 
previous  illegitimate  birth  from  the  mother  and  shows  that 
the  husband  knew  of  this  fact,  it  is  not  possible  to  reconcile 
its  exclusion  with  a  rule  admitting  evidence  of  the  relation- 
ship and  feeling  between  the  parties  to  rebut  any  inference 
that  intercourse  took  place  between  them  on  the  occasions 
when  they  met.  It  is  difiScult  to  conceive  of  anything  which 
would  more  profoundly  affect  their  relations  than  the  knowl- 
edge or  belief  on  the  husband's  part  that  his  wife  had  a  few 
months  before  given  birth  to  a  child  conceived  in  adultery. 

These  two  views  are  both  adopted  on  the  former  appeal. 
They  are  in  direct  conflict,  witii  the  result  that  neither  is  the 
law  of  the  case  {Oage  v.  Downey,  94  Cal.  241,  [29  Pac.  635]), 
and  it  is  necessary  to  examine  the  question  de  novo. 

The  old  English  rule,  at  least  as  generally  stated,  was  that 
if  the  husband  were  within  the  king's  dominion  and  were  not 
incapable  of  procreation,  the  child  was  presumed  legitimate 
regardless  of  all  other  facts.  It  was  carried  to  ridiculous  ex- 
tremes. "Although  a  woman  has  issue  in  adultery,  never- 
theless, by  the  common  law,  if  her  husband  is  able  to  beget 
children  and  is  within  the  four  seas,  the  issu^  is  not  regarded 
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as  bastard.  And  this  presumption  is  so  strong  that  if  feme 
covert  goes  into  another  country  and  there  takes  a  husband 
and  has  issue  by  him,  the  first  husband  being  within  the  four 
seas,  the  issue  is  a  mulier,  but  it  is  otherwise  if  the  baron  be 
over  the  seas."    (4  Viner's  Abridgment,  Bastard,  A  2,  p.  216.) 

In  modem  times  this  harsh  rule,  like  other  similar  rules  of 
the  common  law,  has  been  much  modified,  so  that  in  general 
the  actual  fact  may  be  examined  into  and  the  question  not 
determined  by  formal  rules. 

Much  the  same  change  is  apparently  found  in  the  Roman 
law.  In  the  very  interesting  preface  by  Denis  Le  Marchant 
to  his  report  published  in  1828  of  the  Gardner  Peerage  case, 
page  XIII,  it  is  said : 

"The  earliest  authority  on  this  subject  to  which  we  can 
safely  refer,  is  contained  in  the  Digest,  from  whence  it  has 
descended  into  most  of  the  codes  of  modem  Europe.  The 
same  definition  of  legitimacy,  though  expressed  in  different 
terms,  is  given  by  two  of  the  great  Roman  jurists.  Paulus 
declares  *  marriage  to  be  proof  of  paternity,'  whilst,  according 
to  Ulpian,  *the  issue  of  a  man  and  his  wife  are  legitimate.' 

**This  definition  did  not  originate  with  either  of  the  writers 
by  whom  it  is  recorded.  It  probably  was  of  great  antiquity ; 
for  Julianus,  who  preceded  them  by  more  than  a  century, 
tacitly  admits  it,  by  determining  it  to  be  inapplicable  to  cases 
of  non-access  between  a  husband  and  wife;  *so  that  although 
a  husband  who  lived  constantly  with  his  wife  should  not  be 
allowed  to  withhold  his  recognition  of  her  child,  yet  where 
he  had  been  very  long  absent  from  her,  and  she  had  borne 
a  child  during  such  absence,  the  law  pronounced  the  child  not 
to  be  his.' 

"Scaevola  and  Ulpian  admitted  this  doctrine,  but  consider- 
ing the  presumption  in  favour  of  legitimacy  to  be  still  too 
strong,  they  allowed  not  only  the  fact  of  access,  but  of  sexual 
intercourse  to  be  disputed;  and  *if  it  could  be  satisfactorily 
established  that  either  from  intervening  infirmity,  or  from  any 
other  cause,  no  sexual  intercourse  between  husband  and  wife 
had  taken  place,  or  if  the  husband  had  been  in  such  a  state  of 
health  as  disqualified  him  from  generating,  the  child  who 
might  have  been  bom  under  these  circumstances  in  the  house 
of  the  husband,  notwithstanding  the  publicity  of  its  birth, 
was  not  the  child  of  the  husband.' 
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*'The  causes  of  adulterine  bastardy  were  thus  reduced  to 
two,  the  impotence  of  the  husband,  and  the  absence  of  sexual 
intercourse  between  the  husband  and  wife  when  the  period  of 
the  wife's  gestation  commenced." 

The  matter  of  the  presumptions  in  cases  of  alleged  adulterine 
bastardy  came  up  in  England  in  1811  for  elaborate  discussion 
in  the  Banbury  Peerage  case,  reported  in  the  appendix  (page 
389)  to  Le  Marchant's  report  of  the  Gardner  case  just  men- 
tioned. William,  Earl  of  Banbury,  had  died  in  1632,  sup- 
posedly childless,  but  in  1661  one  Nicholas  laid  claim  to  the 
dignity  of  the  earldom,  as  the  earl's  son.  Prom  that  time  on 
the  matter  had  been  one  of  frequently  recurring  dispute.  The 
evidence  showfed  clearly  that  Nicholas  was  the  son  of  the  earl's 
wife.  He  was  bom  about  a  year  before  the  earl's  death.  The 
earl  at  the  time  was  eighty  years  of  age,  while  his  wife  was 
much  younger.  They  had  been  married  for  some  twenty-on^ 
years  without  fruition  of  the  marriage.  The  birth  of 
Nicholas — or  at  least  the  fact  that  Lady  Banbury  was  his 
mother — was  apparently  unknown  to  the  earl.  There  was 
much  evidence  which  made  it  fairly  certain  that  Nicholas  was, 
in  fact,  not  the  son  of  the  earl,  but  of  one  Lord  Vaux.  Under 
these  circumstances  the  committee  of  the  House  of  Lords  pro- 
posed several  questions  to  the  judges  and,  among  others,  the 
question  (page  430)  whether  the  presumption  of  legitimacy 
could  **be  lawfully  rebutted  by  evidence  that  such  access  did 
not  take  place  between  the  husband  and  wife  as  by  the  law 
of  nature  is  necessary  to  admit  the  husband  to  be  the  father  of 
the  child. ' '  The  answer  to  this  question  and  further  questions 
to  the  judges  which  followed,  together  with  their  answers,  are 
thus  reported   (pages  433-436)  ; 

**The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
(Sir  James  Mansfield)  having  conferred  with  his  brethren, 
informed  the  committee  that  they  were  unanimously  of 
opinion. 

*'  *That  the  presumption  of  legitimacy  arising  from  the 
birth  of  a  child  during  wedlock,  the  husband  and  wife  not  be- 
ing proved  to  be  impotent,  and  having  opportunities  of  access 
to  each  other,  during  the  period  in  which  a  child  could  be 
begotten  and  bom  in  the  course  of  nature,  may  be  rebutted 
by  circumstances  inducing  a  contrary  presumption. ' 

**The  following  question  was  then  put  to  the  judges: 
'Whether  the  fact  of  the  birth  of  a  child  from  a  woman  united 
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to  a  man  by  lawful  wedlock,  be  always,  or  be  not  always  by 
the  law  of  England  prima  facie  evidence  tbat  siich  child  is 
legitimate;  and  whether,  in  every  case  in  which  there  is  priTua 
facie  evidence  of  any  right  existing  in  any  person,  the  onus 
proiandi  be  always,  or  be  not  always,  upon  the  person  or 
party  calling  such  right  in  question;  whether  such  prima 
facie  evidence  of  legitimacy  may  always,  or  may  not  always, 
be  lawfully  rebutted  by  satisfactory  evidence,  that  such  access 
did  not  take  place  between  the  husband  and  wife,  as  by  the 
laws  of  nature  is  necessary  in  order  for  the  man  to  be  in  fact 
the  father  of  the  child;  whether  the  physical  fact  of  im- 
potency,  or  of  non-access,  or  of  non-generating  access  (as  the 
case  may  be)  may  always  be  lawfully  proved,  and  can  only  be 
lawfully  proved  by  means  of  such  legal  evidence  as  is  strictly 
admissible  in  every  other  case,  in  which  it  is  necessary  by  the 
laws  of  England  that  a  physical  fact  be  proved.' 

**The  following  question  was  also  proposed  to  the  judges: 
'Whether  evidence  may  be  received  and  acted  upon  to  bas- 
tardize a  child  bom  in  wedlock  after  proof  given  of  such 
access  of  the  husband  and  wife,  by  which,  according  to  the 
laws  of  nature,  he  might  be  the  father  of  such  child ;  the  hus- 
band not  being  impotent,  except  such  proof  as  goes  to  negative 
the  fact  of  generating  access?' 

'*  *  Whether  such  proof  must  not  be  regulated  by  the  same 
principles  as  are  applicable  to  the  legal  establishment  of  any 
other  factr 

"To  which  the  judges  answered:  'That  after  proof  given  of 
such  access  of  the  husband  and  wife,  by  which,  according  to 
the  laws  of  nature,  he  might  be  the  father  of  the  child  (by 
which  they  understood  proof  of  sexual  intercourse  between 
them) ,  no  evidence  could  be  received,  except  it  tended  to  fal- 
sify the  proof  that  such  intercourse  had  taken- place,  such 
proof  must  be  regulated  by  the  same  principles  as  were  ap- 
plicable to  the  establishment  of  any  other  fact.'  Afterwards, 
the  following  questions  were  put  to  the  judges :   * 

'*  '1.  Whether,  in  every  case  where  a  child  is  bom  in  lawful 
wedlock,  sexual  intercourse  is  not  by  law  presumed  to  have 
taken  place  after  the  marriage,  between  the  husband  and  wife 
(the  husband  not  being  proved  to  be  separated  from  her  by 
sentence  of  divorce),  until  the  contrary  is  proved  by  evidence 
suflficient  to  establish  the  fact  of  such  non-access ;  as  negatives 
such  presumption  of  sexual  intercourse,  within  the  period 
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when,  according  to  the  laws  of  nature,  he  might  be  the  father 
of  such  child?' 

"  *2.  Whether  the  legitimacy  of  a  child  bom  in  lawful  wed- 
lock (the  husband  not  being  proved  to  be  separated  from  his 
wife  by  sentence  of  divorce),  can  be  legally  resisted,  by  the 
proof  of,  any  other  facts  or  circumstances  than  such  as  are 
sufficient  to  establish  the  fact  of  non-access  during  the  period 
within  which  the  husband,  by  the  laws  of  nature,  might  be  the 
father  of  such  child ;  and  whether  any  other  question  but  such 
non-access  can  be  legally  left  to  a  jury,  upon  a  trial,  in  the 
courts  of  law,  to  repel  the  presumption  of  the  legitimacy  of 
a  child  so  circumstanced?* 

"The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
delivered  the  unanimous  opinion  of  the  judges  as  follows: 

'*  *1.  That  in  every  case  where  a  child  is  born  in  lawful  wed- 
lock, the  husband  not  being  separated  from  his  wife  by  a  sen- 
tence of  divorce,  sexual  intercourse  is  presumed  to  have  taken 
place  between  the  husband  and  wife,  until  that  presumption  is 
encountered  by  such  evidence  as  proves,  to  the  satisfaction 
of  those  who  are  to  decide  the  question,  that  such  sexual  in- 
tercourse did  not  take  place  at  any  time,  when  by  such  inter- 
course the  husband  could,  according  to  the  laws  of  nature, 
be  the  father  of  such  child.'    '. 

**  '2.  That  the  presumption  of  the  legitimacy  of  a  child  bom 
in  lawful  wedlock,  the  husband  not  being  separated  from  his 
wife  by  a  sentence  of  divorce,  can  only  b^  legally  resisted  by 
evidence  of  such  facts  or  circumstances  as  are  sufficient  to 
prove,  to  the  satisfaction  of  those  who  are  to  decide  the  ques- 
tion, that  such  sexual  intercourse  did  not  take  place  between 
the  husband  and  the  wife  at  any  time  when,  by  such  intercourse, 
the  husband  could,  by  the  laws  of  nature,  be  the  father  of 
such  child.  Where  the  legitimacy  of  a  child  in  such  a  case  is 
disputed,  on  the  ground  that  the  husband  was  not  the  father 
of  such  child,  the  question  to  be  left  to  the  jury  is,  whether  the 
husband  was  the  father  of  such  child;  and  the  evidence  to 
prove  that  he  was  not  the  father  must  be  of  such  facts  and 
circumstances  as  are  sufficient  to  prove,  to  the  satisfaction  of 
a  jury,  that  no  sexual  intercourse  took  place  between  the 
husband  and  wife  at  any  time,  when,  by  such  intercourse,  the 
husband,  by  the  laws  of  nature,  could  be  the  father  of  such 
child.' 
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**  'The  non-existence  of  sexual  intercourse  is  generally  ex- 
pressed by  the  words  "non-access  of  the  husband  to  the 
wife";  and  we  understand  those  expressions,  as  applied  to  the 
present  question,  as  meaning  the  same  thing;  because  in  one 
sense  of  the  word  access,  the  husband  may  be  said  to  have 
access  to  his  wife,  as  being  in  the  same  place,  or  the  same 
house;  and  yet,  under  such  circumstances,  as,  instead  of 
proving,  tend  to  disprove  that  any  sexual  intercourse  took 
place  between  them.'  '* 

For  the  purposes  of  the  present  discussion  two  points  in 
connection  with  these  questions  and  answers  are  to  be  par- 
ticularly noted.  First,  it  was  declared  specifically  that  al- 
though the  husband  and  wife  might  have  had  opportunities 
for  access  to  each  other,  yet  evidence  was  admissible  to  rebut 
any  inference  from  this  that  they  did  in  fact  have  it.  Second, 
that  the  word  ''access"  is  used  in  the  sense  of  sexual  inter- 
course. The  importance  of  this  second  point  lies  in  the  fact 
that  there  has  been  confusion  as  to  the  meaning  of  the  word 
in  this  connection.  It  has  been  assumed  that  it  meant  only 
"access"  in  the  sense  that  the  husband  saw  or  visited  his  wife, 
had  "access"  to  her  presence.  It  is  largely  from  this  mis- 
understanding of  the  sense  in  which  this  particular  word  was 
used  that  the  impression  has  arisen  that  when  "access"  by  the 
husband  to  the  wife  in  the  sense  of  their  meeting  so  as  to 
aflford  an  opportunity  for  sexual  intercourse  is  shown,  the 
matter  is  concluded  and  proof  that  intercourse  did  not  take 
place  is  not  admissible.  An  instance  of  this  confusion  is 
Bury  V.  Philpot,  2  Mylne  &  K..349,  [39  Eng.  Reprint,  977], 
decided  in  1834  and  frequently  cited,  wherein  the  master  of 
the  rolls,  Sir  John  Leach,  declared  "access  is  such  access  as 
affords  opportunity  of  sexual  intercourse ;  and  where  the  fact 
of  such  access  between  husband  and  wife  within  a  period 
capable  of  raising  the  legal  inference  as  to  the  legitimacy  of 
an  after-bom  child  is  not  disputed,  probabilities  can  have  no 
weight;  and  a  case  ought  never  to  be  sent  to  a  jury." 

Upon  the  delivery  in  the  Banbury  case  of  the  answers 
quoted.  Lord  Redesdale  (page  436),  Lord  EUenborough  (page 
455),  and  Lord  Eldon  (page  484)  delivered  opinions  following 
the  rules  contained  in  the  answers  and  holding  that  Nicholas 
was  illegitimate.  Lord  Erskiue  (page  464)  delivered  an 
opinion  to  the  contrary,  maintaining  that  the  presumption  of 
legitimacy  could  be  overcome  only  by  proof  of  nonaccess  in 
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the  sense  of  a  lack  of  opportunity  for  sexual  intercourse.  The 
committee  then  divided,  the  majority  presenting  a  report 
against  the  claimant,  a  descendant  of  Nicholas,  which  was 
adopted  by  the  house. 

The  answers  to  the  questions  so  propounded  have  ever  since 
been  followed  as  the  law  of  England,  notwithstanding  Bury  v. 
Philpot,  supra.  Thus  in  the  leading  case  of  Hargrave  v.  Ear- 
gnwe,  9  Beav.  552,  [50  Eng.  Reprint,  457],  from  which  the 
language  quoted  on  the  first  appeal  in  this  case  as  stating 
the  general  principles  applicable  is  taken.  Lord  Langdale  said : 
**In  the  course  of  the  investigation  I  apprehend  that  evidence 
of  every  kind,  direct  or  presumptive,  may  be  adduced,  for  the 
purpose  of  showing  the  absence  of  sexual  intercourse,  which, 
in  cases  where  there  has  been  some  society,  intercourse,  or 
access,  has  been  called  nongenerating  access.  We  have  there- 
fore to  attend  to  the  conduct  and  the  feelings,  as  evidenced  by 
the  conduct  of  the  parties  toward  each  other  and  the  offspring, 
and  even  to  the  declarations  accompanying  acts,  which  are 
properly  evidence.  Such  circumstances  are  of  no  avail  against 
proper  evidence  of  generating  access;  but  they  niay  have 
weight,  when  the  effect  of  that  evidence  is  doubtful."*  (See, 
also,  Morris  v.  Davies,  5  Clark  &  F.  163 ;  Cope  v.  Cope,  5  Car. 
&  P.  604,  24  Eng.  C.  L.  730;  Reg,  v.  Mansfield,  1  Q.  &  D.  7; 
1  Q.  B.  444;  Gordon  v.  Gordon,  [1903],  Pr.  Div.  141.) 

Any  detailed  consideration  of  the  American  cases  is  un- 
necessary, for  they,  like  the  subsequent  English  cases,  in  the 
main,  look  back  to  the  Banbury  Peerage  case  and  Eargrave  v. 
Eargrave,  supra,  in  order  to  determine  the  "rule  of  the  com- 
mon law,  and  the  differences  between  the  American  cases  are 
largely  due  to  a  misinterpretation  of  one  or  the  other  of  these 
two  leading  English  cases.  See,  for  an  instance,  Scardon  v. 
Walshe,  81  Md.  118,  130,  131,  [48  Am.  St.  Rep.  488,  31  Atl. 
498]. 

[3]  The  result  of  the  American  decisions  is  thus  stated,  and 
correctly,  in  3  R.  C.  L.  728 :  **But  there  is  considerable  conflict 
of  authority  on  the  question  whether  opportunity  of  sexual  in- 
tercourse between  them  (husband  and  wife)  must  be  shown 
to  have  been  impossible  to  rebut  the  presumption  (of  legiti- 
macy). There  are  authorities  which  take  the  position  that 
the  question  to  be  presented  to  the  jury  in  a  case  of  this,  char- 
acter, is  not  whether  the  mother  of  the  child  and  her  husband 
did  or  did  not  have  sexual  intercourse  at  or  about  the  time  the 
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wife  became  pregnant,  but  whether  the  opportunity  for  sexual 
intercourse  by  any  possibility  presented  itself  to  them.  If 
it  did,  then,  unless  impotency  can  be  shown,  the  presumption 
of  legitimacy  is  conclusive.  On  the  other  hand,  according  to 
this  view,  if  the  opportunity  could  not  by  any  possibility  have 
presented  itself  to  them  then  the  presumption  is  rebutted. 
The  authorities  which  take  these  views  are  in  the  minority,  the 
great  weight  of  authority  being  to  the  effect  that  access,  that 
is  an  opportunity  for  sexual  intercourse,  need  not  be  shown 
to  have  been  impossible,  and  that  where  an  opportunity  for 
sexual  intercourse  is  shown,  the  presumption  favoring  legiti- 
macy, while  very  strong,  is  not  conclusive,  and  may  be  re- 
butted by  showing  that  intercourse  did  not  in  fact  take  place." 

The  English  rule  would  seem  to  go  so  far  as  to  permit  evi- 
dence of  nonintercourse  even  where  the  parties  are  cohabiting, 
i.  e.,  living  together  in  the  same  house  or  apartments.  Such  is 
not  the  rule  in  this  state.  (Code  Civ.  Proc.,  sec.  1962,  subd. 
5;  Estate  of  Mills,  137  Cal.  298,  [92  Am.  St.  Rep.  175,  70 
Pac.  91.  ]  [4]  But  with  this  statutory  exception  the  true  rtde 
in  America,  as  well  as  England,  is,  we  believe,  that  if  it  is  pos- 
sible by  the  laws  of  nature  for  the  husband  to  be  the  father 
(that  is,  if  there  was  coition  and  no  impotency),  no  inquiry 
will  be  permitted  into  the  probabilities  of  the  case  one  way 
or  the  other,  but  the  presumption  of  legitimacy  is  conclusive ; 
and,  on  the  other  hand,  it  is  always  permitted  to  show  that  it 
was  not  possible  by  the  laws  of  nature  for  the  husband  to  be 
the  father,  as  by  showing  impotency  on  his  part,  want  of 
intercourse  during  the  possible  period  of  conception,  or  that 
the  child  is  of  a  race  or  color  such  that  it  could  not  have  been 
conceived  by  the  husband. 

[5]  The  fact  that  it  was  not  possible  by  the  laws  of 
nature  for  the  husband  to  be  the  father,  where  that  fact  is  in 
issue,  is  to  be  inquired  into  in  the  same  manner  as  any  other 
fact  which  is  the  subject  of  judicial  inquiry,  and  any  com- 
petent evidence  relevant  to  the  question  is  admissible  as  in 
other  cases,  it  being  the  rule,  however,  in  California,  as  in 
many  jurisdictions,  that  neither  the  husband  nor  the  wife  is 
competent  to  testify  to  lack  of  intercourse.  {Estate  of  MUls, 
supra.) 

[6]    It  should  perhaps  be  noted  that  when  it  is  said  that 
the  presumption  of  legitimacy  is  conclusive  if  it  were  possible  "^ 
by  the  laws  of  nature  for  the  husband  to  be  the  father,  it  is 
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not  meant  that  the  proof  of  the  fact  of  such  impossibility  must 
itself  be  beyond  possibility  of  doubt.  The  two  things  are  very 
diflferent.  The  fact  to  be  proven  is  that  the  husband  could  not 
by  the  laws  of  nature  be  the  father,  as,  for  example,  because 
of  lack  of  intercourse  with  the  mother.  The  evidence  of  that 
fact  is  not  required  to  be  such  as  to  prove  it  beyond  any  pos- 
sibility of  doubt.  A  jury  would  be  justified  in  finding  a  lack 
of  intercourse,  with  the  consequence  that  it  was  impossible 
that  the  husband  be  the  father  upon  evidence  which  did  not 
show  such  lack'  beyond  possibility  of  question.  The  presump- 
tion of  legitimacy  is  strong  and  the  proof  of  impotency  or 
nonintercourse  must  be  clear  and  satisfactory,  but  this  is  all. 
The  presumption  does  not  operate  to  change  the  general  rule 
that  in  civil  cases  the  issue  is  to  be  determined  upon  the  pre- 
ponderance of  evidence,  but  like  other  presumptions  operates 
under  and  beneath  that  rule. 

It  remains  to  apply  the  foregoing  views  to  the  particular 
case.  [7]  It  is  apparent  at  once  that  the  action  of  the  lower 
court  in  not  confining  the  evidence  to  a  showing  of  want  of 
opportunity  for  intei^ourse  between  Walker  and  his  wife  was 
correct,  and  that  errors  complained  of  by  appellant  must  be 
judged  on  the  basis  that  although  such  opportunity  did  ap- 
pear, yet  evidence  to  the  point  that  intercourse  during  the 
critical  period  did  not  take  place  was  admissible,  and  the 
question  of  whether  it  did  or  did  not  was  the  real  question  to  be 
submitted  to  and  decided  by  the  jury. 

[8]  Of  the  rulings  of  the  Ibwer  court  complained  of,  the 
one  most  prejudicial  to  the  appellant  was  the  rejection  of  evi- 
dence, both  direct  and  on  cross-examination,  that  Mrs.  Walker 
had  given  birth  to  an  illegitimate  child  some  five  months  be- 
fore Walker  must  have  had  intercourse  with  her,  if  the  chil- 
dren here  involved  are  really  his,  and  that  Walker  knew  of 
this  fact.  Such  evidence,  if  admitted,  might  well  have  re- 
sulted in  a  different  verdict.  The  matter,  however,  is  con- 
cluded by  the  decision  of  this  court  on  the  former  appeal. 
One  of  the  grounds,  if  not  the  principal  ground,  upon  which 
a  second  trial  was  directed,  was  the  admission  of  this  very 
evidence  at  the  first  trial.  It  is  true,  as  we  have  said,  that 
such^  ruling  was  not,  in  our  present  judgment,  reconcilable 
with  the  principle  underlying  other  rulings  in  the  same  de- 
cision, nor  with  the  true  rule  applicable  in  such  cases.  But 
whatever  may  be  said  as  to  the  reasons  for  it,  the  ruling  itself 
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is  specific,  and  constituted  a  mandate  to  the  lower  court  which 
it  was  bound  to  follow.  Error  cannot  be  predicated  upon  the 
action  of  the  lower  court  in  so  doing.  The  ruling  is  the  law  of 
the  case  and  does  not  come  within  the  principle  of  Gage  v. 
Doumey,  94  Cal.  241,  [29  Pac.  635]. 

[9]  Complaint  is  made  that  the  trial  court  refused  to  per- 
mit evidence  as  to  who  was  the  father  of  the  twins  other  than 
Walker  and  at  the  same  time  refused  to  instruct  the  jury  that 
it  was  not  necessary  for  them  to  find  who  the  father  was,  if 
Walker  was  not.  But  it  is  clear  from  what  has  been  said  that 
the  evidence  was  properly  confined  to  proving  nonintercourse 
by  the  husband.  On  that  issue  evidence  of  relations  by  the 
wife  with  another  man  or  other  men  is  wholly  immaterial. 
Such  relations  may  have  existed,  and  yet  if  intercourse  were 
had  with  the  husband  during  the  period  of  possible  conception, 
the  presumption  is  conclusive  that  the  children  are  his.  As 
to  the  refusal  to  charge  the  jury  that  they  need  not  find  who 
the  father  was,  if  Walker  was  not,  the  jury  were  explicitly 
instructed  that  the  only  question  for  them  to  determine  was 
whether  the  children  were  the  children  of  Walker.  The  in- 
structions given  and  the  whole  course  of  the  trial  make  it  plain 
that  the  jury  could  not  have  been  misled  on  this  point,  or  have 
conceived  it  their  duty  to  find  Walker  to  be  the  father  unless 
they  cQuld  determine  the  identity  of  the  man  who  was. 

The  lower  court  several  times  charged  the  jury  that  the 
presumption  of  legitimacy  could  be  overcome  only  by  **  clear 
and  satisfactory"  evidence,  to  which  was  added  on  one  oc- 
casion the  adjective  ** convincing"  and  on  another  the  ad- 
jective ** certain,"  and  the  giving  of  such  instructions  is 
assigned  as  error.  [10]  That  the  presumption  of  legiti- 
macy can  be  overcome  only  by  clear  and  satisfactory  proof 
is  the  law.  If  it  were  intended  by  the  adjectives  '*  cer- 
tain" and  ''convincing"  to  instruct  the  jury  that  the  proof 
must  go  beyond  a  reasonable  doubt,  and  change  the  rule  that 
civil  cases  are  to  be  determined  upon  the  preponderance  of 
evidence,  the  instruction  was  incorrect.  It  does  not,  however, 
admit  of  this  interpretation.  The  jury  was  expressly  in- 
structed that  they  were  to  determine  the  issue  by  a  pre- 
ponderance of  evidence,  and  the  context  of  the  instructions 
containing  the  adjectives  in  question  makes  it  plain  that  they 
were  used  in  the  same  sense  as  ''clear  and  satisfactory,"  and 
must  have  been  so  understood. 
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The  trial  court  charged  the  jury  with  relation  to  the  decree 
of  interlocutory  divorce  as  follows:  **The  interlocutory  decree 
was  admissible,  among  other  things,  as  tending  to  establish 
a  relationship  from  which,  depending  upon  other  circum- 
stances proved  and  evidence  of  the  disposition  and  character  of 
the  parties,  from  which  (sic)  you  might  fairly  draw  the  infer- 
ence that,  notwithstanding  opportunity  therefor,  sexual  inter- 
course was  not  had  on  the  occasions  when  the  husband  visited 
the  wife.  Nevertheless  standing  alone  sicch  decree  is  entitled 
to  little  weight.  It  did  not  dissolve  nor  affect  the  relationship 
of  husband  and  wife — it  was  merely  a  judicial  determination 
that  at  the  time  the  children  were  begotten  the  wife  was  not 
living  with  her  husband,  that  is,  dwelling  in  the  same  house 
with  him  as  his  wife." 

[11]  The  portion  of  this  instruction  as  to  the  little  weight 
to  be  given  to  the  fact  of  an  interlocutory  decree  between 
the  parties  is  clearly  an  instruction  as  to  the  weight  of  evi- 
dence, and  under  our  constitutional  prohibition  of  such  in- 
structions, its  giving  was  error.  It  is  true  that  the  instruction 
is  in  almost  the  exact  language  used  by  this  court  on  the 
former  appeal  in  commenting  on  the  interlocutory  decree. 
But  the  views  of  an  appellate  court  on  the  weight  of  evidence 
are  no  more  the  proper  subject  of  a  charge  to  the  jury  than 
similar  views  of  the  trial  court.  If  we  could  bring  ourselves 
to  believe  that  possibly  this  instruction  had  had  any  effect  on 
the  jury,  we  would  send  the  cause  back  for  a  new  trial  without 
hesitation.    But  we  cannot  bring  ourselves  so  to  believe. 

The  material  point  of  the  interlocutory  decree  was  that  it 
suspended  marital  rights  and  obligations  and  the  usual  in- 
cidents of  the  marital  relation,  and  destroyed  any  inference 
or  presumption  from  the  fact  of  marriage  that  the  parties 
were  living  together  or  having  intercourse.  But  there  could 
have  been  no  mistake  in  the  minds  of  the  jury  upon  this  point. 
They  were  charged,  probably  more  favorably  to  the  appellant 
than  the  strict  rule  would  warrant,  that  there  was  an 
actual  presumption  of  law  arising  from  the  interlocutory  de- 
cree that  the  parties  did  not  cohabit,  which  presumption  had 
to  be  overcome  by  evidence,  and  that  in  the  absence  of  a  recon- 
ciliation between  them  cohabitation  would  be  an  act  essentially 
immoral,  and  there  was  a  presumption  of  law  that  an  immoral 
act  is  not  indulpred  in.  Such  instructions  must  have  made 
it  clear  to  the  jur>-  juist  what  the  effect  of  the  interlocutory  de- 
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cree  was,  and  just  what  part  it  could  properly  play  in 
enabling  them  to  determine  the  final  question  of  fact  sub- 
mitted to  them,  Did  or  did  not  Walker  have  intercourse  with 
his  wife  during  the  period  of  possible  conception  of  the  chil- 
dren hei:e  involved!  In  view  of  this  it  is  not  possible  to  say 
that  the  single  sentence  with  regard  to  the  weight  to  be 
given  the  interlocutory  decree  standing  alone  was  prejudicial. 

The  appellant  also  complains  that  the  jury  were  instructed 
that  before  they  could  find  the  children  illegitimate,  they  must 
find  on  clear  and  satisfactory  proof  that  **  Walker  could  not  be 
their  father."  But  such  instruction,  as  we  have  seen,  is  a  cor- 
rect statement  of  the  law.  Counsel  has  confused  the  proving 
by  a  preponderance  of  evidence  that  the  husband  could  not 
possibly  be  the  father  (as  to  which  the  jury  was  accurately 
charged)  with  proving  beyond  a  doubt  that  he  could  not  be. 
This  matter,  we  have  already  discussed. 

The  foregoing  are  the  more  serious  contentions  of  appellant 
with  respect  to  the  evidence  and  the  instructions.  There  are 
quite  a  number  of  others,  but  their  discussion  would  not  be  help- 
ful and  would  still  further  lengthen  this  already  long  opinion. 
Suffice  it  to  say,  that  the  facts  of  this  case  are  such  that  we 
have  examined  the  record  carefully  with  a  view  to  ascertaining 
if  there  were  any  respect  in  which  it  could  be  fairly  said  that 
the  jury  might  have  been  misled  or  confused  and  that  we  have 
found  none.  Mucli  might  be  said  ip  regard  to  the  weight  of 
evidence,  but  that  was  a  matter  solely  for  the  trial  court  on 
a  motion  for  a  new  trial. 

The  appellant  also  complains  of  alleged  misconduct  at  the 
trial  by  opposing  counsel.  We  find  no  basis  for  such  com- 
plaint. The  particular  conduct  most  relied  on  is  certain 
remarks  to  the  jury  in  the  course  of  argument.  But  the  mak- 
ing of  such  remarks  is  denied  by  opposing  counsel ,  they  were 
not  assigned  as  misconduct  at  the  time,  and  they  were  urged 
before  the  lower  court  on  a  motion  for  a  new  trial  and  a  new 
trial  denied.  The  trial  court  was  in  a  better  position  to  pass 
on  the  merits  of  such  a  complaint  and  was  also  much  freer  to 
act  than  an  appellate  court,  if  the  trial  seemed  to  it  in  any 
respect  unfair. 

The  last  point  made  by  appellant  is  that  the  court  did  not 
have  jurisdiction  to  make  the  decree  of  distribution  appealed 
from,  that  it  had  jurisdiction  only  to  preside  at  the  trial  *'and 
issue  judgment  on  the  verdict, ' '  whatever  may  be  meant  by  that. 
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Now,  the  issue  tried  was  an  issue  made  by  the  petitions  for  dis- 
tribution and  the  answers  thereto.  The  trial  having  deter- 
mined the  issue,  the  decree  followed  as  of  course.  The  point 
apparently  relied  on  to  sustain  the  appellant's  position  is  that 
pending  the  first  appeal  and  while  the  first  decree  of  distribu- 
tion was  in  effect,  the  appellant  being  the  administratrix  of 
the  estate,  as  such  administratrix  delivered  to  herself  as  the 
only  distributee  und^r  the  decree  all  the  property  of  the  estate, 
and  then  had  herself  discharged  as  administratrix.  All  that 
this  really  means  is  that  the  first  decree  of  distribution  under 
which  the  appellant  received  the  property  having  been 
vacated,  the  appellant  now  has  property  to  which  she  is  not 
entitled  and  for  which  she  must  account.  {Heydenfeldt  v. 
Superior  Cowrt,  117  Cal.  348,  [49  Pac.  210] ;  AsMon  v.  Eey- 
denfeldt,  124  Cal.  14,  [56  Pac.  624] ;  Ashton  v.  Heydenfeldt, 
127  Cal.  442,  [59  Pac.  759] ;  Ashton  v.  Heggerty,  130  Cal.  516, 
[62  Pac.  934] ;  Ashton  v.  ZeUa  etc.  Co.,  134  CaL  408,  [66  Pac. 
494].) 

It  cannot  affect  the  right  of  the  minor  children  to  have  a  de- 
cree distributing  to  them  their  part  of  the  estate  upon  the  issue 
as  to  their  heirship  being  determined  in  their  favor. 

The  court  did  not  lose  jurisdiction  of  the  estate  by  the 
order  discharging  the  administratrix.  That  order  was  founded 
and  conditioned  on  the  first  decree  of  distribution,  and  this 
decree  having  been  vacated  on  appeal,  the  matter  stood  as 
though  no  decree  had  ever  been  made.  (Ashton  v.  Heyden- 
feldt, 124  Cal.  14,  [56.  Pac.  624].) 

Decree  of  distribution  aflSrmed.     » 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[S.  P.  No.  8910.    Tn  Bank.— June  5,  1919.] 

PACIFIC  GAS  AND  ELECTEIC  COMPANY  (a  Corpora- 
tion),  Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION,  ^tc,  et  al.,  Respondents. 


[S.  P.  No.  8918.     Tn  Bank.— June  5,  1919.] 

C.  E.  PERRY,  Petitioner,  v.  INDUSTRIAL  ACCIDENT 
COMMISSIOl^  etc.,  et  al.,  Respondents. 

[1]  Workmen's  Compensation  Act— Relationship  or  Employer  and 
Employee  —  Hearsay  Testimony  —  Finding  C6nclusive  on  Re- 
▼lEwiNQ  OouRT.— In  view  of  section  60  (a)  of  the  Workmen's  Com- 
pensation,  Insurance  and  Safety  Act  (Stats.  1917,  p.  871),  a  find- 
ing of  the  Industrial  Accident  Commission^ of  the  existence  of  the 
relationship  of  employer  and  employee  based  upon  hearsay  evi- 
dence is  binding  upon  the  reviewing  court. 

[2]  Id. — Awarding  Compensation  Against  Person  Other  Than  Em- 
ployer— ^Provision  of  1917  Unconstitutional. — Section  25  of  the 
Workmen's  Compensation  Act  of  1917  (Stats.  1917,  p.  85^)  is  un- 
constitutional in  so  far  as  it  attempts  to  authorize  the  awarding 
of  compensation  against  a  third  person  not  an  employer,  for  the 
same  reason  that  the  previous  statute  was  unconstitutional,  and  the 
amendment  to  section  21  of  article  XX  of  the  constitution  in  1918 
does  not  ratify  the  legislation  condemned  as  unconstitutional  in 
Carsiens  v.  Pillshury,  172  CaL  572. 

PROCEEDINGS  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.  Affirmed  in  part,  annulled 
in  part 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  B.  Bosley  and  John  P.  Coghlan  for  Petitioner  in 
S.  F.  No.  8910. 

Gilbert  D.  Ferrell   for  Petitioner  in  S.  F.  No,  8918. 

Christopher  M.  Bradley  for  Respondents. 

WILBUR,  J. — Two  petitions  are  filed  to  review  the  same 
order  of  the  Industrial  Accident  Commission,  awarding  com- 
pensation for  the  death  of  Robert  E.  Kendall.    The  award 
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was  made  under  the  provisions  of  section  25  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  of  1917  (Stats.  1917, 
p.  831),  against  C.  E.  Perry,  as  the  immediate  employer,  and 
against  the  Pacific  Gas  &  Electric  Company,  as  the  principal 
employer. 

Both  petitioners  claim  that  the  evidence  is  insufficient  to 
show  that  the  relation  of  employer  and  employee  existed  be- 
tween Perry  and  the  deceased.  The  only  question  of  fact  in 
the  case  is  whether  the  relation  between  Perry  and  the  de- 
ceased was  that  of  employer  and  employee,  or  that  of  a  co- 
partnership. It  appears  from. the  evidence  that  Perry,  as  an 
independent  contractor,  entered  into  a  contract  with  the 
petitioner,  Pacific  Gas  &  Electric  Company,  to  furnish  for 
$20  a  day  a  five-ton  road  roller,  with  a  man  and  necessary 
gasoline  and  supplies,  for  the  purpose  of  rolling  the  earth 
that  had  been  filled  into  a  trench  in  which  the  gas-mains  of  the 
petitioning  company  had  been  laid.  After  the  making  of 
this  contract  Perry  entered  into  an  arrangement  with  the  de- 
ceased by  which  the  deceased  operated  the  roller  in  question. 
The  deceased  was  crushed  between  a  heavy  automobile  truck 
and  the  road  roller  while  so  engaged,  and  so  injured  that  he 
died.  In  the  absence  of  other  evidence  the  law  would  imply 
a  contract  of  ^nployment.  That  a  proposition  was  made  by 
Perry  to  the  deceased  by  which  the  latter  was  to  operate  the 
road  roller  upon  a  "fifty-fifty  basis"  is  established  by  the 
testimony  of  Perry  and  others,  and  is  found  by  the  commis- 
sion to  be  a  fact.  The  commission  also  found  that  the  proposi- 
tion was  never  accepted,  but  was  still  under  consideration  at 
the  time  of  the  fatal  accident.  Perry  and  his  wife  testified 
to  conversations  with  the  deceased  tending 'to  show  an  ac- 
ceptance of  Perry's  proposition.  To  rebut  this  evidence  the 
testimony  of  decedent's  wife,  his  sister,  and  other  witnesses 
was  received  to  prove  declarations  of  the  deceased  made  from 
time  to  time  and  up  to  the  day  before  the  accident,  to  the 
effect  that  the  deal  between  Perry  and  himself  had  not  been 
consummated.  This  was  hearsay,  and  petitioner  Perry,  con- 
ceding its  admissibility  under  the  express  provisions  of  the 
statute  (Stats.  1917,  sec.  60a),  states:  "It  may  be  said  that 
it  is  for  the  commission  alone  to  say  as  to  the  weight  of  cred- 
ibility to  be  given  to  this  evidence.  If  so,  then  the  commis- 
sion may,  arbitrarily  or  otherwise,  as  in  the  present  case,  dis- 
regard, in  toto,  all  evidence  heretofore  considered  by  the  law 
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and  the  courts  as  admissible,  and  entitled  to  any  consideration  * 
at  all,  and  base  its  findings  on  the  sandy  foundations  of  some 
hearsay  evidence,  giving  to  such  hearsay  as  great  or  greater 
weight  than  it  would  be  entitled  if  it  were  concededly  of  the 
most  competent  character,  without  limitation  on  the  com- 
mission of  any  sort,  or  redress  on  the  part  of  one  aggrieved 
thereby."  It  being  granted  that  the  testimony  was  admis- 
sible, it  follows,  of  course,  that  the  weight  of  the  evidence  is 
to  be  determined  by  the  commission.  It  is  true  that  when  we 
depart  from  well-recognized  principles  of  law  concerning  the 
aomi^ibility  of  evidence,  we  embark  upon  a  sea  of  difficulty. 
This' was  pointed  out  in  August,  1915,  in  Englehretsouy  v.  In- 
dustrial Accident  Com.,  170  Cal.  793,  [151  Pac.  421],  concern- 
ing hearsay  evidence.  The  legislature^  however,  has  since 
expressly  provided  that  neither  the  commission  nor  its  referees, 
**shallJieJbound  by  the  common  law  or  statutory  rules  of  evi- 
dence^or  procedure,  .  .  .  nor  shall  any  order,  award,  rule,  or 
regulation  be  invalidated  because  of  the  admission  into  the 
record,  and  use  as  proof  of  any  fact  in  dispute,  of  any  evidence 
not  admijasible  under  the  said  common  law  or  statutory  rules 
of  evidence  and  procedure."  jCStats. ,1917^  j).  871,  sec.  60a.) 
Similar  provisions  of  the  law  of  1915  have  heeh  considered  by 
this  court  and  upheld.  (Stats.  1915,  p.  1102,  sec.  77a ;  Western 
Indemnity  Co.  v.  Indtcstrial  Accident  Com,,  174  Cal.  315,  [163 
Pac.  60] ;  Employers'  Liability  Assvr,  Corp.  v.  Industrial  Ac- 
cident Com.,  179  Cal.  432,  [177  Pac.  273].)  It  may  be  re- 
marked, however,  in  this  coiinection  that  the  testimony  of  both 
Perry  and  his  wife  upon  which  he  relies  to  establish  the  fact 
of  acceptance  by  deceased,  although  permitted  by  our  statute, 
was  inadmissible  under  the  common  law,  on  the  ground  of  their 
interest  in  the  controversy.  (1  Greenleaf  on  Evidence,  sees. 
326,'328c,'333b,  334~  335,  341;  JDou^Iey  v.  Ayers,  23  Cal.  108.) 
^Ij.  The  finding  of  the  commission  that  the  relationship  be- 
.  tween  Perry  and  the  deceased  was  that  of  employer  and  em- 
ployee is  binding  upon  this  court. 

The  Pacific  Gas  &  Electric  Company  asks  for  a  review  on 
the  additional  ground  that  section  25  of  the  act  of  1917  is 
unconstitutional,  and  that  therefore  the  commission  had  no 
jurisdiction  to  entertain  the  proceeding  or  to  make  the  award 
against  it.  It  has  been  held  that  the  state  constitution  did 
not  contemplate  a  law  authorizing  an  award  of  compensation 
by  the  Industrial  Accident  Commission  against  some  person 
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other  than  the  employer.  {Carstens  v.  PUlshury,  172  Cal. 
572,  [158  Pac.  218] ;  StwrdivarU  v.  PiUshury,  172  Cal.  581, 
[158  Pac.  222] ;  Western  Metal  Supply  Co.  v.  PUlshury,  172 
Cal.  407,  [Ann.  Cas.  1917E,  390,  156  Pac.  491].)  It  was 
therefore  held  that  section  30  of  the  Workmen's  Compensation 
etc.  Act  of  1913  (Stats.  1913,  c.  176,  p.  294)  was  violative  of 
article  XX,  section  21,  of  the  constitution.  The  Workmen's 
Compensation  etc.  Act  of  1917  changes  the  language  of  the 
corresponding  section  (25),  so  that  instead  of  using  the  word 
** principals'*  the  words  ** principal  employers"  are  used,  and 
instead  of  the  word  ** contractors"  the  words  *' contracting  em- 
ployers, general  or  intermediate,"  are  used  (sec.  30,  Stats. 
1917,  p.  853) ;  but  the  change  does  not  meet  the  constitutional 
difikulty,  for  the  reason  that  the  terms  *' employers,"  '* em- 
ployees," and  ''employment"  as  used  in  section  21,  article  XX, 
of  the  constitution,  as  amended  in  October,  1911,  miust  be  con- 
strued in  the  light  of  their  meaning  at  the  time  of  the  adoption 
of  the  amendment,  and  cannot  be  extended  by  legislative  defini- 
tion, for  such  extension  would,  in  effect,  be  an  amendment  of 
the  constitution,  if  accepted  as  authoritative.  (See  Employers' 
Liability  Assur,  Corp,  v.  lyidustrial  Accident  Com,,  179  Cal. 
432,  [177  Pac.  273],  and  cases  there  cited.)  It  would  follow, 
therefore,  that  the  reasons  for  holding  section  30  of  the  Work- 
men's Compensation  Act  of  1913  unconstitutional  would  apply 
with  equal  force  to  section  25  of  the  act  of  1917  {Carstens  v. 
PUlshury,  and  other  cases,  supra).  Respondent,  however,  con- 
tends that  the  legislative  power  was  enlarged  by  the  addition 
of  section  17^4,  article  XX,  to  the  constitution  by  an  amend- 
ment adopted  November  3,  1914,  and  that  such  amendment 
.  authorizes  the  legislation  in  question.  This  amendment  was 
in  force  at  the  time  of  the  decision  in  Carstens  v.  PUlshury, 
supra,  decided  in  1916,  and  no  contention  was  then  made  by 
respondents  that  it  authorized  the  legislation  in  question.  It 
provides  that:  **The  legislature  may,  by  appropriate  legisla- 
tion, provide  for  the  establishment  of  a  minimum  wage  for 
women  and  minors  and  may  provide  for  the  comfort,  health, 
safety  and  general  welfare  of  any  and  all  employees.  No  pro- 
vision of  this  constitution  shall  be  construed  as  a  limitation 
upon  the  authority  of  the  legislature  to  confer  upon  any  com- 
mission now  or  hereafter  created,  such  power  and  authority  as 
the  legislature  may  deem  requisite  to  carry  out  the  provisions 
of  this  section."    It  is  contended  that  the  language,  *'and  may 
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provide  for  the  comfort,  health,  safety  and  general  welfare  of 
any  and  all  employees,"  and  the  last  sentence  of  the  amend- 
ment, ''gives  unlimited  scope  to  the  legislature  in  conferring 
jurisdiction  upon  respondent  commission/'  The  Workmen's 
Compensation  Act  of  1917  provides  in  section  1:  "This  act 
and  each  and  every  part  thereof  is  an  expression  of  the  police 
I)ower  and  is  also  intended  to  make  effective  and  apply  to  a 
complete  system  of  workmen's  compensation  the  provisions  of 
section  seventeen  and  one-half  of  article  XX  and  section 
twenty-one  of  article  XX  of  the  constitution  of  the  state  of 
California.  A  complete  system  of  workmen's  compensation  in- 
cludes adequate  provision  for  the  comfort,  health,  safety  and 
general  welfare  of  any  and  all  employees  and  those  dependent 
upon  them  for  support  to  the  extent  of  relieving  from  the  con- 
sequences of  any  injury  incurred  by  employees  in  the  course  of 
their  employment,  irrespective  of  the  fault  of  any  party," 
etc.  These  recitals  in  the  legislative  act  by  which  it  is  sought 
to  designate  the  source  of  constitutional  power  to  enact  the 
statute  have  no  weight  other  than  as  an  expression  of  the 
legislative  opinion  that  the  law  is  constitutional — an  inference 
which  arises  with  equal  force  from  the  fact  of  its  enactment. 
It  is  sufficient  for  the  purposes  of  this  case  to  say  that  sectiou 
17^^  only  purports,  so  f ar_flfi_here  involved^  to  authorize  legisj- 
Jation  with  reference  to  **  employees. "  and.  its  applicfiition, 
therefore,  must  be,  based  upon  the  existence  of  an  enajjlDjlOfiftt. 
The  same  considerations  that  led  this  court  to  hold  uncon- 
stitutional the  effort  of  the  legislature  to  extend  the  provisions 
of  the  Workmen's  Compensation  Act  to  relations  other  than 
those  of  employer  and  employee  would  apply  with  equal  force 
to  legislation  under  this  section.  It  is  not,  therefore,  neces- 
sary for  us,  in  this  action,  to  further  construe  section  17%. 
It  is  not  improper  to  observe,  however,  that  the  printed  argu- 
ments for  and  against  that  amendment,  submitted  with  the 
proposed  amendment,  to  the  people  at  the  election  in  1914  are 
wholly  confined  to  a  consideration  of  the  law  as  affecting  the 
establishment  of  a  minimum  wage  for  women  and  minors. 
It  is  true,  of  course,  that  this  fact  would  not  limit  the  plain 
language  of  the  constitutional  provision  in  question.  But,  in 
view  of  its  Ijroad  general  terms,  that  fact  is  worthy  of  con- 
sideration in  ascertaining  the  intent  of  the  people  in  adopting 
the  amendment.    From  these  considerations  it  is  manifest 
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that  no  authority  is  thereby  given  to  impose  liability  upon  third 
persons  for  injuries  to  employees. 

Respondent  calls  our  attention  to  an  amendment  of  section 
21,  article  XX,  adopted  at  the  general  election  in  November, 
1918.  This  amendment  completely  revises  that  section.  As 
it  was  adopted  long  after  the  accident  in  question,  it  is  con- 
ceded that  it  has  no  application,  save,  as  is  contended,  that  the 
last  paragraph  of  the  amendment  has  **  swept  away  any  tech- 
nical defect  which  might  have  existed  to  hamper  the  full  exer- 
cise of  jurisdiction  by  the  Industrial  Accident  CoAimission 
under  the  statute  which  was  in  force  when  the  amendment 
was  adopted.  The  portion  of  the  amendment  thus  relied  upon 
is  as  follows:  'Nothing  contained  herein  shall  be  taken  or  cour 
strued  to  impair  or  render  ineffectual  in  any  measure  the 
creation  and  existence  of  the  Industrial  Accident  Commission 
of  this  state  or  the  state  compensation  insurance  fund,  the 
creation  and  existence  of  which,  with  all  the  functions  vested 
in  them,  are  hereby  ratified  and  confirmed.'  "  (Italics  ours.) 
For  the  purposes  of  this  case  it  is  suflScient  to  notice  that  so 
far  as  the  amendment  in  effect  ratifies  and  confirms  existing 
legislation  purporting  to  vest  power  in  the  commission  to 
award  compensation  against  persons  other  than  the  employer, 
such  power  never  was  vested  in  the  commission  for  the  reason 
that  the  legislative  attempt  to  vest  such  power  was  unconstitu- 
tional and  void.  {Carstens  v.  Pillsbury,  supra.)  The  amend- 
ment does  not  attempt  to  ratify  this  futile  legislation,  but 
only  to  ratify  in  the  commission  * 'functions  vested  in  them.'' 
This  amendment  did  not,  therefore,  purport  to  extend  the 
power  of  the  commission  beyond  that  which  had  theretofore 
been  lawfully  vested  in  them.  The  fact,  if  it  be  a  fact,  that 
the  commission  was  exercising  the  functions  provided  by  the 
law  of  1917  (sec.  25) ,  that  is,  that  they  were  in  fact  awarding 
compensation  to  employees  against  others  than  their  em- 
ployers, does  not  *'vest"  such  functions  within  the  meaning 
of  the  amendment,  which  must  obviously  refer  to  legal  author- 
ity. It'  should  be  observed  that  the  amendment  did  not 
attempt  to  ratify  the  Workmen's  Compensation  Act  of  1917, 
but  merely  to  confirm  powers  already  lawfully  vested  in  the 
commission.  This  distinction  can  be  best  emphasized,  perhaps, 
by  calling  attention  to  the  difference  between  the  language 
under  consideration  and  that  of  the  constitutional  amendment 
of  October  10,  1911,  with  relation  to  the  Railroad  Commission 
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and  the  Eailroad  Commission  Act  (Const.,  art.  XII,  sec.  22), 
wherein  it  was  provided  as  follows:  **The  provisions  of  this 
section  shall  not  be  construed  to  repeal  in  whole  or  in  part  any 
existing  law  not  inconsistent  herewith,  and  the  *  Railroad 
Commission  Act'  of  this  state  approved  February  10,  1911, 
shall  be  construed  with  reference  to  this  constitutional  pro- 
vision and  any  other  constitutional  provision  becoming  op- 
erative concurrently  herewith,  and  the  said  act  shall  have  the 
same  force  and  effect  as  if  the  same  had  been  passed  after 
the  adoption  of  this  provision.  ..."  In  the  latter  case  the 
legislation  was  expressly  ratified  and  the  method  of  its  inter- 
pretation pointed  out  in  the  constitutional  amendment,  while 
the  amendment  under  consideration  merely  purports  to  ratify 
powers  and  functions,  already  vested  in  the  commission.  If  it 
was  proposed  to  ratify  and  confirm  legislation  otherwise  uncon- 
stitutional, that  purpose  should  have  been  clearly  expressed. 

[2]  It  follows,  then,  that  section  25  of  the.  Workmen's 
CompensatiQp^Sl_of  1917  (Stats.  1917^  £.  .853)  is  unconsti- 
tutional.in  so  far  as  it  attempts,  to  authorize  Jthe  awarding  of 
compeai8§]iQu^gain§tj.jthird  person  not  an  employer^  for  the 
same  reagon  that  the  previous  statute  was  uriepnfltitutional, 
and  that  the  aHendment  to  section  21  of  article  XX  of  the 
constitution  does  not  ratify  the  legislation  condenjned  as  un- 
constitutionaHn  Carsims  y.  FUlsbury,  supra. 

Petitioner  Perry  also  complains  that  the  award  was  exces- 
sive, but  upon  the  basis  of  his  own  testimony  that  one  could 
work  at  the  business  two  hundred  and  sixty  days  in  a  year  at 
six  to  seven  dollars  a  day  the  award  was  not  excessive^ 

The  order  awarding  compensation  against  petitioner  C.  E. 
Perry  is  affirmed,  and  that  portion  of  the  order  seeking  to 
award  compensation  against  the  Pacific  Gas  &  Electric  Com- 
pany is  annulled. 

Shaw,  J.,  Lennon,  J.,  Melvin,  J.,  Olney,  J.,  and  Angellotti, 
C.  J.,  cohcurred. 

LAWLOB,  J.,  Concurring. — I  concur  specially  in  the  judg- 
ment and  in  what  is  said  on  the  question  whether  the  relation- 
ship of  employer  and  employee  existed  between  C.  E.  Perry 
and  the  deceased.  I  also  concur  in  the  judgment  on  the  con- 
stitutional question.  This  I  would  not  be  prepared  to  do, 
however,  if  the  questions  decided  in  Carstens  v.  PtUsbury,  172 
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Cal.  572,  [158  Pac.  218],  and  Stvrdivant  v.  PUlsbury,  172 
Cal.  581,  [158  Pac.  222],  were  now  presented  for  the  first 
time.  I  dissented  in  thoee  cases  principally  for  the  reason 
that,  in  my  opinion,  the  grant  of  power  to  the  legislature 
(sec.  21,  art.  XX,  Const)  authorized  that  body,  in  order 
more  fully  to  realize  the  fundamental  objects  of  the  new  order 
of  rights  and  liabilities,  to  create  and  enforce  a  liability 
against  the  owner,  the  general  contractor  and  the  subcon- 
tractor aa  well  as  against  the  immediate  employer  of  the  in- 
jured workman.  To  this  view  I  still  adhere,  but  the  above 
decisions  to  the  contrary  having  become  the  settled  law  of  the 
state,  I  think  the  conclusion  reached  herein  must  be  accepted. 


[L.  A.  No.  4762.    Department  One. — June  8,  1919.] 

DAVID    BAILLABGEON,    a   Minor,   etc..    Respondent,   r. 
J.  H.  W.  MYERS,  Appellant. 

[1]  Nbgliqince  —  Personal  Injuries  —  Collision  Between  Automo- 
bile AND  Bicycle — Conpuct  of  Evidence — Appeal. — ^In  an  action 
to  recover  damages  for  personal  injuries  received  in  a  collision 
which  occurred  between  an  automobile  owned  by  defendant  and  a 
bicycle  on  which  plaintiff  was  riding,  where  the  plaintiff  sought 
recovery  for  an  alleged  violation  by  defendant  of  a  city  ordinance 
requiring  vehicles  to  travel  on  the  right-hand  side  of  the  street, 
and  the  defendant  claimed  excuse  for  such  violation  because  of 
the  condition  of  traffic  on  such  side  of  the  street,  it  must  be  as- 
sumed in  support  of  the  judgment  for  plaintiff,  where  the  evidence 
was  in  conflict  as  to  the  condition  of  the  traffic,  that  the  jury 
found  that  the  ordinance  was  being  violated,  and  that  the  condi- 
tion of  the  traffic  was  not  such  as  to  excuse  such  violation. 

[2]  Id. — ^Liability  for  Injury. — ^Under  such  circumstances,  the  defend- 
ant was  guilty  of  negligence  per  ae,  and  is  liable  for  the  injury,  if 
such  negligence  was  the  proximate  cause  of  the  injury,  and  if  the 
plaintiff  was  free  from  contributory  negligence. 

[3]  Id. — PRoxacATE  Cause  of  Injury — Instruction. — ^In  such  action, 
an  instruction  that  the  proximate  cause  of  an  injury  is  that  cause 
which  in  natural  and  continuous  sequence,  unbroken  by  any  efficient 
intervening  cause,  produces  the  injury,  and  without  which  the  re- 
sult would  not  have  occurred,  satisfactorily  defines  proximate  cause. 

[4]  Id. — Automobile  on  Wrong  Side  of  Street— Proximate  Cause  of 
Injury. — In  this  action  the  jury  was  warranted  in  finding  that  the 
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presence  of  the  automobile  on  the  left-hand  side  of  street  under 
the  circumstances  detailed  in  the  evidence  was  the  proximate  cause 
of  the  injury. 

[6]  Id. — OoNTBiBUTOET  Nbguoincb  —  Implied  Finding  —  Conclusive- 
ness UPON  Appellate  Ooubt. — The  appellate  court,  where  the  eyi- 
denee  is  in  conflict,  is  bound  hj  the  implied  finding  of  the  jury 
that  the  plaintiff  was  not  guilty  of  contributory  negligence. 

[6]  Id. — Issue  op  Negugence  Baised  by*  Pleadings — Instruction. — 
An  instruction  directing  the  jury  that  the  plaintiff  was  entitled 
to  a  verdict  "if  he  has  proven  by  a  preponderance  of  the  evidence 
that  the  defendant  was  negligent  and  that  such  negligence  was  a 
proximate  cause  of  the  collision  and  of  the  injury  to  the  plaintiff/' 
luilese  it  was  also  established  by  a  preponderance  of  the  evidence 
that  the  plaintiff's  own  negligence  contributed  proximately  to  the 
injury,  is  not  open  to  the  objection  that  the  negligence  which  it 
was  necessary  for  the  plaintiff  to  prove  was  not  thereby  limited  to 
the  pleadings. 

PI  ID. — Instbuotions — Absence  o»  Erboe. — In  this  action  there  was 
no  error  in  the  giving  and  refusing  to  give  instructions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  P.  Wood,  Judge.    Aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harry  A.  Hollzer,  W.  W.  Butler  and  Frank  P,  Deering 
for  Appellant. 

Isidore  B.  Dockweiler  and  Dockweiler  &  Mott  for  Re- 
spondent. 

LAWLOR,  J. — This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  against  him  in  favor  ot  the  plaintiff,  a 
minor,  in  an  action  to  recover  damage  for  personal  injuries 
received  in  a  collision  which  occurred  between  an  automobile 
owned  by  the  defendant  and  a  bicycle  on  which  the  plaintiff 
was  riding. 

The  accident  occurred  on  June  26,  1911,  in  the  city  of  Los 
Angeles,  at  the  intersection  of  Clay  and  West  Fourth  Streets. 
Plaintiff  had  ridden  down  on  the  right-hand  side  of  Clay 
Street,  which  runs  north  and  south  at  a  grade  of  about  four- 
teen per  cent  and  has  its  southern  terminus  at  West  Fourth 
Street.  He  had  made  the  turn  into  West  Fourth  Street  and 
was   proceeding   east    when   he    collided    with   defendant's 
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machine,  being  struck  by  the  left  front  fender  with  such  force 
as  to  be  thrown  to  the  ground  and  so  injure  his  left  leg  as  to 
necessitate  its  amputation  just  below  the  knee. 

The  automobile,  a  Winton  Six,  driven  by  defendant's  colored 
chauffeur,  was  coming  up  West  Fourth  Street,  which  at  this 
point  has  a  grade  of  ten  per  cent,  going  west  on  the  south  side 
of  the  street,  or  on  the  left-hand  side  for  a  vehicle  moving  in 
that  direction;  making  a  speed  of  about  eight  or  ten  miles  an 
hour.  At  the  moment  of  the  collision  the  machine  had  reached 
what  would  be  the  east  line  of  Clay  Street,  if  extended  across' 
West  Fourth  Street,  and  was  from  six  to  fifteen  feet  from  the 
south  curb  of  West  Fourth  Street. 

The  plaintiff  seeks  to  recover  on  the  alleged  negligence  of 
the  defendant,  in  that  at  the  time  of  the  accident  the  auto- 
mobile was  so  negligently  managed,  directed,  and  propelled 
that  it  was  driven  with  great  force  against  and  over  the  plain- 
tiff, and  that  he  was  driving  his  automobile  on  the  left-hand 
side  of  the  street  in  violation  of  a  certain  ordinance  of  the 
city  of  Los  Angeles,  which  makes  it  a  misdemeanor  to  drive 
a  vehicle  other  than  upon  the  right-hand  side  of  the  street,  and 
as  near  the  right-hand  curb  thereof  as  possible. 

The  defendant  in  his  answer  denied  that  the  injury  to  the 
plaintfff  was  caused  by  the  negligence  of  the  defendant  in 
violating  the  city  ordinance,  or  other  negligerce,  and  alleged 
that  the  injuries  sustained  by  the  plaintiff  were  caused  by  hia 
own  fault,  carelessness,  and  negligence  and  failure  to  exercise 
ordinary  care  in  the  operation  of  the  bicycle. 

The  case  was  tried  by  a  jury  and  a  verdict  of  $5,750  awarded 
the  plaintiff.  Judgment  was  entered  accordingly,  aad  from 
this  judgment  the  defendant  appeals.  An  appeal  was  taken 
from  a  judgment  of  nonsuit  in  a  former  trial  of  this  act^n 
(BaUlargeon  v.  Myers,  27  Cal.  App.  187,  [149  Pac.  378^.) 

1.  The  first  point  relied  upon  by  the  appellant  is  that  the 
evidence  is  insuflScient  to  support  the  verdict.  The  plaintiff 
relied  for  recovery  on  the  alleged  violation  of  sections  2  and  3 
of  Ordinance  No.   21552,  New  Series,  which  read  as  follows : 

**Sec.  2.  Every  person  riding,  driving,  propelling  or  in 
charge  of  any  vehicle  in  or  upon  any  street  within  the  city 
of  Los  Angeles  shall  ride,  drive  or  propel  such  vehicle  upon 
such  street  in  a  careful  manner  and  with  due  regard  for  the 
safety  and  convenience  of  pedestrians  and  all  other  vehicles 
upon  said  street. 
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*'Sec.  3.  Every  person  riding,  driving,  propelling  or  in 
charge  of  any  vehicle,  upon  meeting  any  other  vehicle  at  any 
place  upon  any  street  within  the  city  of  Loa  Angeles,  shall 
turn  to  the  right  and  on  all  occasions  travel  on  the  right-hand 
side  of  such  street,  and  as  near  the  right-hand  curb  thereof  as 
possible." 

With  the  exception  of  the  chauffeur  the  witnesses  on  both 
sides  agreed  that  at  the  time  of  the  accident  the  automobile 
was  on  the  left-hand  side  of  the  street,  their  testimony  varying 
only  as  to  the  distance  of  the  machine  from  the  south  curb; 
none  of  those  witnesses,  however,  estimating  it  at  more  than 
fifteen  feet.  The  chauffeur  testified:  "At  that  time  there 
were  autos  parked  on  both  sides  of  West  Fourth  Street.  Some 
of  them  were  backed  up  with  their  backs  against  the  curb  and 
some  were  run  in  with  their  fronts  to  the  curb.  That  was  the 
condition  on  West  Fourth  Street  clear  up  to  Clay.  I  drove  as 
close  as  I  could  to  the  autos  parked  along  the  right-hand  side 
of  the  street.  .  .  .  Just  before  coming  to  the  intersection  of 
Clay  and  West  Fourth  Streets  I  was  traveling  about  the  center 
of  the  street." 

The  appellant  contends  that  even  if  it  be  found  that  his  auto- 
mobile was  on  the  left-hand  side  of  the  street  in  violation  of 
the  city  ordinance,  such  violation  was  excusable  because  the 
condition  of  the  trafiSc  was  such  that  it  was  impossible  to  drive 
the  machine  on  the  right-hand  side.  On  this  point  the  testi- 
mony of  the  chauffeur  stands  alone.  Taking  the  most  extreme 
view  of  the  situation,  and  granting  that  the  right-hand  curb 
was  solidly  parked  with  automobiles  and  other  vehicles,  and 
that  they  were  run  in  or  backed  in  at  right  angles  to  the  curb, 
and,  further,  that  the  machines  were  all  the  length  of  the  one 
owned  by  the  defendant,  fourteen  feet,  still  there  would  have 
been  room  for  the  defendant's  chauffeur  to  have  driven  his 
machine  on  the  right-hand  side  of  the  street.  For  the  street 
is  forty  feet  wide  and  the  width  of  the  automobile  was  five  feet, 
[1]  In  view  of  the  conflict  in  the  evidence  in  this  behalf,  we 
must  assume  in  favor  of  the  judgment  that  the  jury  found 
that  at  the  time  of  the  collision  the  ordinance  was  being  vio- 
lated by  the  chauffeur,  and  that  the  condition  of  the  traffic  was 
not  such  as  to  excuse  such  violation.  [2]  This  being  so  the  de- 
fendant was  guilty  of  negligence  per  se  and  is  liable  for  the 
injury  to  the  plaintiff  if  such  negligence  was  the  proximate 
cause  of  that  inju|*y  and  the  plaintiff  was  free  from  con- 
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tributory  negligence.  (Fresno  T,  Co,  v.  Atchison  etc.  By.  Co,, 
175  Cal.  358,  [165  Pac.  1013] ;  Simoneau  v.  Pacific  Elec,  By. 
Co,,  166  Cal.  264,  [49  L.  B.  A.  (N.  S.)  737,  136  Pac.  544] ; 
Seimers  v.  Eisen,  54  Cal.  418;  Stein  v.  United  B.  B,,  159  CaL 
368,  [113  Pac.  663] ;  Fenn  v.  Clark,  11  Cal.  App.  79,  [103  Pac. 
944] ;  Scragg  v.  Salle,  24  Cal.  App.  133,  [140  Pac.  706] ;  Con. 
neUY.  Harris,  23  Cal.  App.  537,  [138  Pac.  949].) 

[3]  In  its  instructions  to  the  jury  the  court  thus  satisfac- 
torily defined  proximate  cause:  **You  are  instructed  that  the 
proximate  cause  of  an  injury  is  that  cause  which  in  natural 
and  continuous  sequence,  unbroken  by  any  efficient  interven- 
ing cause,  produces  the  injury,  and  without  which  the  result 
would  not  have  occurred ;  it  is  the  efficient  cause,  the  one  that 
necessarily  sets  the  other  cause  in  operation."  The  plaintiff 
had  come  down  on  the  right-hand  side  of  Clay  Street,  had  made 
the  turn  into  West  Fourth  Street,  and  was  proceeding  east 
along  this  street  on  the  right-hand  side  within  a  few  feet 
of  the  south  curb  when  he  collided  with  the  defendant's  ma- 
chine. [4]  The  jury  was  warranted  in  finding  that  the 
presence  of  the  automobile  on  the  left-hand  side  of  the  street 
under  the  circumstances  detailed  in  the  evidence  was  the 
proximate  cause  of  the  injury,  for  the  reason  that  if  the  ma- 
chine had  been  on  the  right-hand  side  of  the  street,  where  it 
belonged,  the  accident  could  not  have  happened — ^in  other 
words,  the  connection  between  the  violation  of  the  ordinance 
and  the  accident  was  "unbroken  by  any  efficient  intervening 
cause."  The  question  of  proximate  cause,  however,  is  not  to 
be  confused  with  the  defense  of  contributory  negligence. 

Appellant's  contention  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  is  based  upon  the  evidence  in  regard  to 
the  manner  in  which  the  plaintiff  rode  his  bicycle  down  Clay 
Street  to  the  intersection  of  West  Fourth  Street.  It  appears 
that  the  plaintiff  was  a  newsboy  and  that  on  the  day  of  the 
accident  he  was  taking  over  a  new  route.  Ferdinand  Fisher, 
a  boy  fifteen  years  of  age,  who  had  the  route  up  to  this  time, 
was  breaking  him  in.  As  the  two  boys  were  coasting  down 
the  Clay  Street  hill  into  West  Fourth  Street,  delivering  their 
papers  on  the  way,  having  started  from  the  top  at  a  speed 
of  five  miles  an  hour,  Ferdinand  noticed,  as  he  stood  by  his 
bicycle  after  delivering  a  paper,  that  the  plaintiff's  bicycle 
was  gaining  speed,  that,  as  he  testified,  the  plaintiff  **was  go- 
ing very  fast"  when  he  approached  within  twenty  or  thirty 
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feet  of  the  north  line  of  West  Fourth  Street.  He  testified 
further  that  he  saw  the  plaintiff  try  his  brake  and  that  it  did 
not  work ;  whereupon  he  called  to  him  to  jump  off,  that  he  re- 
peated the  call,  but  the  plaintiff  answered,  "I  can't." 

In  his  own  behalf  the  plaintiff  testified  that  he  was  travel- 
ing at  about  ten  or  fifteen  miles  an  hour  when  he  entered 
West  Fourth  Street;  tliat  he  had  completed  the  turn  and 
was  proceeding  east  along  West  Fourth  Street  within  & 
few  feet  of  the  south  curb  when  he  collided  with  the  de- 
fendant's machine,  and  that  he  thought  he  was  going  at 
about  ten  miles  an  hour  at  that  time.  He  admitted  that 
Ferdinand  had  called  to  him  to  jump  off  while  he  was  still 
on  the  Clay  Street  hill,  and  also  admitted  that  he  had  an- 
swered, "I  can't,"  because,  as  he  said,  he  was  going  too  fast 
and  that  he  was  afraid.  He  testified  further  that  he  did  not 
see  the  defendant's  anitomobile  until  he  had  made  the  turn 
and  was  starting  east  along  West  Fourth  Street.  He  stated 
that  he  did  not  remember  whether  he  at  any  time  attempted 
to  apply  his  brake. 

The  defendant's  chauffeur  testified  that  he  did  not  see  the 
plaintiff  until  he  came  into  West  Fourth  Street,  that  the  boy 
**was  riding  very  fast,"  and  that  he  stopped  his  machine  in- 
stantly and  was  standing  still  when  the  plaintiff  ran  into  him. 
There  was  counter  testimony  tending  to  show  that  the  machine 
.  was  in  motion  at  the  time  of  the  collision  and  that  it  was  not 
stopped  until  it  passed  over  the  body  of  the  plaintiff. 

The  court  instructed  the  jury  on  the  subject  of  contributory 
negligence,  which  we  will  hereinafter  discuss  in  detail.  [6] 
We  have  reviewed  the  evidence  on  this  point  as  the  most 
effective  way  of  showing  that  it  presented  a  substantial  con- 
flict, and  that  this  court  is  bound  by  the  implied  finding  of 
the  jury  that  the  plaintiff  was  not  guilty  of  contributory  neg- 
ligehce. 

We  think  there  was  sufficient  evidence  to  sustain  the  verdict, 
first,  that  the  defendant  was  guilty  of  negligence  per  se; 
second,  that  the  violation  of  the  ordinance  was  the  proximate 
cause  of  the  injury;  and,  third,  that  the  plaintiff  was  free 
from  contributory  negligence. 

2.  The  appellant  claims  that  the  court  erred  in  giving  cer- 
tain instructions,  and  in  refusing  to  give  others.  In  our  dis- 
cussion the  instructions  given  will  be  numbered  in  Roman 
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numerals  and  those  refused  in  Arabic.  Of  those  given  he 
cites  numbers  I,  VI,  VII,  and  XI  as  being  erroneous. 

The  point  to  the  criticism  of  instruction  I  is  that  **the  jury 
were  allowed  to  wander  over  the  entire  field  of  negligent  con- 
duct irrespective  as  to  whether  or  not  any  issue  was  presented 
thereon  by  the  pleadings."  Or,  stated  in  other  words,  that 
the  instruction  authorized  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiflF  if  they  concluded  that  the  chauffeur  "was  neg- 
ligent in  any  particular  whatsoever,  and  even  though  nothing 
had  been  charged  in  that  respect  by  the  pleadings. "  [6]  We 
perceive  no  ground  for  this  objection,  and  it  would  be  idle  to 
assume  that  the  jury  did  not  understand  from  the  tenor  of  the 
entire  charge  that  any  verdict  rendered  must  be  based  on  the 
issues  raised  by  the  pif  adings: 

Instruction  VI  is  alleged  to  be  misleading  in  that  in  defining 
the  duty  of  persons  in  the  operation  of  automobiles  within  the 
meaning  of  the  ordinance  the  court  singled  out  the  defendant 
as  owing  a  special  duty  to  the  plaintiff,  thus  ignoring  the 
elementary  rule  of  law  that  the  rights  and  obligations  of  the 
parties  were  in  this  respect  equal  and  reciprocal.  The  court 
in  that  particular  instruction  interpreted  tl;e  ordinance  as  ap- 
plied to  the  operation  of  automobiles,  so  that  the  jury  might 
be  advised  of  the  duty  the  defendant  owed  to  the  plaintiff  in 
applying  the  law  to  the  evidence.  We  cannot  see  that  the  in- 
struction is  susceptible  of  the  construction  sought  to  be  put 
upon  it. 

The  objection  to  instruction  VII  is  to  the  same  effect,  and, 
in  addition,  it  is  claimed  that  the  court  allowed  the  jury  to 
decide  without  proof  that  the  chauffeur  failed  to  drive  the 
automobile  in  a  careful  manner,  and  that  the  court  assumed 
as  proved  that  the  chauffeur  drove  the  machine  along  the  left- 
hand  side  of  the  street,  thereby  invading  the  province  of  the 
jury,  and  in  effect  directing  a  verdict  for  the  plaintiff.  The 
objection  is  without  merit.  In  this,  as  in  all  other  instruc- 
tions given,  which  referred  to  the  evidence,  the  court  was 
careful  to  use  the  introductory  formula,  '*if.you  believe  from 
the  evidence,"  and  to  in  no  manner  usurp  the  prerogative  of 
the  jury. 

It  is  urged  that  the  use  of  the  term  ''testimony"  instead  of 
** evidence"  in  instruction  XI  was  erroneous,  and  had  the 
effect  of  excluding  from  the  consideration  of  the  jury  the 
bicycle  which  had  been  formally  admitted  into  evidence.     It 
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is  true  that  the  term  "evidence"  should  have  been  used,  but 
we  do  not  think  that  the  failure  to  do  so  had  the  effect  claimed 
by  the  appellant,  or  that  it  was  prejudicial.  To  hold  other- 
wise is  to  impute  to  the  jury  a  wider  knowledge  of  the  niceties 
of  legal  terminology  than  should  be  reasonably  expected.  In 
Mann  v.  Biggins,  83  Cal.  66,  [23  Pac.  206],  referring  to  the 
use  of  the  word  '* testimony'*  where  ** evidence*'  was  meant, 
the  court  said:  '*In  common  language,  and  sometimes  even 
among  lawyers,  the  two  words  are  frequently  used  synony- 
mously ;  and  it  is  entirely  improbable  that  the  jury  was  mis- 
led in  the  premises." 

It  is  claimed  that  the  court  erred  in  refusing  to  give  eigh- 
teen requested  instructions  which  were  proposed  by  the  ap- 
pellant. No.  1  reads:  '*You  are  instructed  to  find  a  verdict 
for  the  defendant."  Under  the  state  of  the  record  such  an 
instruction  could  not  properly  have  been  given.  Nos.  2  and  3 
deal  with  the  burden  and  measure  of  proof.  These  subjects 
were  fully  dealt  with  in  instruction  I.  The  subject  of 
proximate  cause,  embodied  in  Nos.  4  and  5,  was  also  included 
in  instruction  I. 

Appellant  contends  that  Nos.  6,  7,  and  8  should  have  been 
given  in  response  to  ''one  of  the  theories  of  the  defense, 
namely;  that  this  accident  belonged  to  the  category  of  in- 
evitable casualty."    The  instructions  read  as  follows: 

**6.  The  mere  happening  of  this  accident  does  not  raise  any 
presumption  that  the  plaintiff  was  injured  through  any  al- 
leged negligence  of  the  defendant's  chauffeur.  That  fact  must 
have  been  proved  by  a  preponderance  of  the  evidence.  You 
cannot  find  a  verdict  for  the  plaintiff  unless  you  are  first 
satisfied  by  a  preponderance  of  the  evidence  that  the  defend- 
ant's chauffeur  failed  to  exercise  reasonable  care  to  avoid  col- 
liding with  the  plaintiff's  bicycle.  If  you  believe  that  such 
collision  was  unavoidable,  it  will  be  your  duty  to  return  a 
verdict  for  the  defendant. 

**7.  If  you  believe  that  the  accident  was  unavoidable,  then 
the  plaintiff  cannot  recover  and  you  should  return  a  verdict 
for  the  defendant. 

'*8.  If  the  defendant's  chauffeur  used  every  reasonable  pre- 
caution to  avoid  the  collision,  then  the  plaintiff  cannot  recover 
and  you  should  return  a  verdict  for  the  defendant." 

The  substance  of  the  first  three  sentences  of  No.  6  was  em- 
bodied in  instruction  I,  except  that  it  was  made  to  apply  to 
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both  parties  instead  of  to  the  defendant  alone.  It  is  proper 
to  mention  that  the  evidence  offered  by  the  plaintiff  in  proof 
of  negligence  on  the  part  of  the  defendant  was  confined  to  the 
violation  of  the  ordinance.  The  defense  was  threefold — ^that 
the  ordinance  was  not  violated  by  the  chauffeur,  that  if  it  was 
the  violation  was  excusable  because  of  the  state  of  the  traffic 
at  the  time,  and  that  the  plaintiff  was  guilty  of  contributory 
negligence.  Paragraph  III  of  the  complaint,  without  allud- 
ing to  the  ordinance,  did  allege  that  the  chauffeur  while  in 
the  performance  of  his  duty  as  such  and  acting  within  the 
scope  of  his  employment,  so  negligently  managed,  directed  and 
propelled  the  automobile,  by  driving  it  on  the  left-hand  side 
of  the  street,  that  it  was  driven  with  great  force  and  violence 
over  the  plaintiff.  It  is  alleged  in  paragraph  IV  that  by 
reason  of  the  violation  of  the  ordinance  the  defendant  did 
so  negligently  drive,  direct,  and  propel  the  automobile  that  it 
collided  with  and  ran  into  and  over  the  body  of  the  plaintiff. 
The  record  shows  that  no  evidence  was  offered  in  support  of 
paragraph  III,  and  this  is  confirmed  by  the  statement  in  the 
brief  of  the  appellant  that:  **No  attempt  was  made,  much  less 
any  proof  offered  to  establish  any  other  allegation  of  the  com- 
plaint pertaining  to  the  question  of  liability."  The  court 
gave  the  following  instruction  proposed  by  the  defendant  and 
modified  by  the  addition  of  the  portion  which  we  have  placed 
in  parentheses: 

"While  as  a  gefteral  rule,  the  operator  of  a  vehicle  is  re- 
quired to  drive  along  the  right-hand  side  of  the  highway,  yet 
there  may  be  circumstances  under  which  it  is  legally  proper 
to  drive  on  the  left-hand  side.  The  fact  that  the  right-hand 
side  of  the  street  may  be  obstructed  does  not  require  one 
seeking  to  drive  thereon  to  abandon  such  street,  but,  on  the 
contrary,  it  is  legally  permissible  for  such  person  to  use  the 
left-hand  side  of  the  highway  where  it  is  obstructed  on  the 
right-hand  side,  and  no  negligence  could  be  predicated  upon 
such  use,  (providing  in  so  doing  he  exercises  the  care  that  an 
ordinarily  prudent  person  in  the  same  situation  would  use)." 

Prom  these  facts  we  think.  H  must  have  been  the  view  of  the 
trial  court  that  the  evidence  relating  to  the  subject  of  an  un- 
avoidable accident  had  reference  only  to  the  position  of  the 
machine  at  the  time  of  the  collision,  and  not  to  the  manner  in 
which  it  wafi  operated.  If  this  be  true  the  law  on  the  sub- 
ject of  unavoidable  accident  was  sufficiently  stated  in  the-  in- 


Digitized  by  VjOOQ IC 


June,  1919.]  BaillabgeoIi  v.  Myers.  513 

struction  just  quoted.  Assuming,  therefore,  that  instructions 
6,  7,  and  8  were  properly  proposed  on  the  subject  of  unavoid- 
iible  accident,  the  failure  to  give  them,  when  considered  in  the 
light  of  the  one  that  was  given,  could  not  have  caused  any 
prejudice  to  the  rights  of  the  defendant.  Xhe  latter  instruc- 
tion stated  that  under  certain  circumstances  it  would  be 
legally  permissible  to  use  the  left-hand  side  of  the  highway 
when  it  is  obstructed  on  the  right-hand  side.  According  to  the 
testimony  of  the  chauffeur  the  machine  was  near  the  center 
of  the  street  at  the  time  of  the  collision  and  could  not  be 
driven  on  the  right-hand  side  without  colliding  with  the  auto- 
mobiles which  were  on  that  side.  Hence,  if  this  version  were 
accepted,  the  jury,  under  the  instructions,  would  have  been 
required  to  find  that  the  accident  was  unavoidable  and  render 
a  verdict  for  the  defendant.  The  proposed  instructions  could 
have  accomplished  no  more  than  this.  We  think,  moreover, 
that  the  proposition  of  law  was  inadequately  stated  in  the 
proposed  instructions  6,  7,  and  8. 

Claim  of  error  is  predicated  on  the  refusal  of  the  court  to 
give  instructions  9  to  16,  inclusive,  as  proposed  by  the  defend- 
ant. These  instructions  are  rather  prolix,  and  hence  we  will 
not  set  them  out  here  in  full.     In  substance  they  are : 

9.  Even  though  you  believe  that  the  defendant's  chauffeur 
may  have  been  negligent  proximately  causing  the  injury  com- 
plained of,  still  if  you  further  believe  from  the  evidence  that 
the  plaintiff  himself  was  guilty  of  any  negligence,  even  in  the 
slightest  degree,  which  directly  or  indirectly,  caused  or  con- 
tributed to  the  injury  complained  of,  then  your  verdict  must 
be  for  the  defendant. 

10.  The  law  will  not  excuse  a  person  in  failing  to  make  such 
use  of  his  faculties  as  will  enable  him  to  discover  plain  and 
obvious  dangers,  and  if  the  plaintiff  in  this  case  could,  with 
the  exercise  of  reasonable  care,  have  discovered  the  danger 
and  could  have  avoided  it,  he  cannot  recover. 

11.  If  the  plaintiff  was  riding  a  bicycle  down  Clay  Street 
hill  at  such  a  rate  of  speed  that  he  was  unable  to  stop  it  in 
time  to  avoid  colliding  with  another  vehicle,  and  that  in  so 
acting  he  was  guilty  of  negligence  proximately  contributing 
even  in  the  slightest  degree  to  the  injury,  then  he  cannot  re- 
cover and  you  must  return  a  verdict  for  the  defendant. 

12.  If  the  plaintiff  should  have  known  that  it  was  dangerous 
to  ride  a  bicycle  downhill  on  Clay  Street  into  West  Fourth 
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Street  in  the  manner  in  which  he  did,  and  that  such  conduct 
on  his  part  was  a  failure  to  exercise  the  care  and  prudence 
which  a  person  of  his  age  and  experience  would  ordinarily 
exercise,  and  that  such  failure  proximately  contributed  in 
any  degree  to  his  injury,  then  he  cannot  recover. 

13.  If  at  the  time  of  the  accident  the  plaintiff  was  riding 
his  bicycle  downhill  on  Clay  Street  at  such  a  rate  of  speed 
that  he  was  unable  to  control  it,  and  that  he  failed  to  give  such 
attention  to  his  surroundings,  including  the  section  of  the  city 
in  which  he  was  and  the  condition  of  the  traflBc,  to  avoid 
danger  sb  may  be  reasonably  expected  from  a  person  of  his  age 
and  experience,  he  was  guilty  of  negligence,  and  if  such  negli- 
gence contributed  in  any  degree,  however  slight,  to  his  injury, 
then  you  must  return  a  verdict  for  the  defendant. 

14.  The  fact  that  the  plaintiff  is  a  minor  does  not  raise  any 
presumption  that  he  was  free  from  contributory  negligence. 
(Then  follows  a  statement  of  the  degree  of  care  required  of  a 
minor.) 

15.  The  plaintiff  must  be  presumed  to  have  all  the  qualities 
ordinarily  belonging  to  a  person  of  his  age.  Therefore,  if  you 
believe  that  the  plaintiff  failed  to  give  such  attention  to  his 
surroundings  as  may  be  reasonably  expected  from  the  average 
boy  of  his  age,  experience  and  capacity,  then  he  was  guilty 
of  negligence,  and  if  such  negligence  contributed  in  any  de- 
gree, however  slight,  to  the  accident,  then  he  cannot  recover. 

16.  The  minority  of  the  plaintiff  does  not  raise  a  presump- 
tion that  he  did  not  have  the  capacity  to  understand  the 
danger  of  coasting  downhill  on  Clay  Street  at  a  time  of  the 
day  when  vehicles  were  likely  to  be  traveling  along  the  street, 
and  contributory  negligence,  on  his  part,  if  any,  however  slight, 
which  proximately  contributed  toward  causing  the  accident, 
is  a  good  defense  to  this  action  and  would  necessitate  a  verdict 
in  favor  of  the  defendant. 

Instructions  I,  VII,  VIII,  and  IX  on  this  subject  were  given 
by  the  court  of  its  own  motion,  and  III  and  V  at  the  request 
of  the  defendant.^    They  read  as  follows : 

'*I.  By  this  action  the  plaintiff  seeks  to  recover  compen- 
satory damages  for  injuries  which  the  plaintiff  alleges  he  sus- 
tained as  a  direct  or  proximate  result  of  negligence  on  the 
part  of  the  defendant.  The  burden  is  on  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that  the  defendant 
through  his  chauffeur  was  negligent  at  the  time  and  place  in 
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the  controversy,  and  likewise  to  prove  by  a  preponderance  of 
the  evidence  that  such  negligence  was  a  proximate  cause  of  the 
collision  and  of  the  injury  to  the  plaintiff.  Unless  he  make 
such  proof  in  both  these  particulars  he  is  not  entitled  to  your 
verdict.  If  he  has  proven  by  a  preponderance  of  the  evidence 
that  the  defendant  was  negligent  and  that  such  negligence  was 
a  proximate  cause  of  the  collision  and  of  injury  to  the  plain-' 
tiff,  then  the  plaintiff  is  entitled  to  your  verdict  unless  it  shall 
also  have  been  established  by  a  preponderance  of  the  evidence 
that  the  plaintiff  was  himself  guilty  of  negligence  which  con- 
tributed directly  or  proximately  in  some  manner  or  degree  to 
the  collision  and  to  the  injury. 

**The  happening  of  the  accident  raises  no  presumption  either 
of  negligence  on  the  part  of  the  defendant  or  of  negligence  on 
the  part  of  the  plaintiff.  Each  of  these  must  be  proven,  and 
proven  by  a  preponderance  of  the  evidence.  As  I  have  said, 
the  burden  of  proving  negligence  on  the  part  of  the  defendant 
rests  on  tlie  plaintiff.  On  the  other  hand,  the  burden  of  prov- 
ing contributory  negligence  of  the  plaintiff  rests  upon  the 
defendant.  If  upon  either  issue  the  proof  is  equally  balanced 
then  the  party  having  the  burden  of  making  proof  by  a  pre- 
ponderance of  the  evidence  has  not  sustained  the  burden  that 
the  law  imposes  upon  him. 

*'VII.  .  .  .  ;  and  if  you  further  believe  from  the  evidence 
that  a  violation  of  said  ordinance  was  the  proximate  cause  of 
said  accident  and  plaintiff's  injuries,  and  that  plaintiff  was 
not  guilty  of  any  negligence  on  his  part  that  contributed  to 
said  accident  or  to  his  said  injuries  then  it  becomes  your  duty 
to  return  a  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant.  If  the  plaintiff  was  guilty  of  negligence  that  con- 
tributed proximately  to  the  collision  then  plaintiff  cannot  re- 
cover. 

**VIII.  If  you  believe  from  the  evidence  that  the  plaintiff 
at  the  time  of  the  collision  in  question  was  upon  the  south  side 
of  West  Fourth  Street  in  the  city  of  Los  Angeles,  proceeding 
in  an  easterly  direction  thereon  and  that  the  said  collision  be- 
tween defendant's  automobile  and  the  plaintiff  occurred  upon 
the  south  side  of  the  said  street  when  defendant's  automobile 
was  proceeding  in  a  westerly  direction  on  said  street  and  upon 
and  along  the  south  side  thereof,  then  you  are  instructed  that 
the  plaintiff  was  upon  the  side  of  the  street  where  he  was  en- 
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titled  to  be  when  proceeding  in  a^  easterly  direction  upon  and 
along  said  street. 

*'IX.  You  cannot  find  in  this  case  that  the  plaintiff  was 
guilty  of  fault,  carelessness  or  negligence  that  contributed  to 
or  caused  his  injuries  unless  you  believe  from  the  evidence  that 
he  did  something  which  an  ordinarily  careful  and  prudent 
person  of  the  same  age  and  experience  acting  under  the  same 
or  similar  circumstances,  would  not  have  done,  or  that  he 
failed  to  do  something  which  an  ordinarily  careful  and  prudent 
person  of  his  age  and  experieiice  would  have  done  under  those 
circumstances. 

"III.  The  plaintiff  must  be  presumed  to  have  had  such  dis- 
cretion and  to  have  taken  such  notice  of  patent  and  obvious 
dangers  at  the  time  of  the  accident  complained  of  as  would  be 
reasonably  expected  of  a  perspn  of  his  age  and  experience, 
therefore,  if  you  believe  that  he  was  injured  partially  through 
a  failure  on  his  part  to  take  such  care  of  himself  as  a  person 
of  his  age  and  experience  would  or(^inarily  exercise,  then  you 
must  return  a  verdict  in  favor  of  the  defendant. 

*' V.  If  you  find  from  the  evidence  that  the  accident  would 
not  have  happened  if  the  plaintiff  had  exercised  such  care  for 
his  own  safety  as  may  fairly  be  expected  from  the  average 
person  of  his  age  and  capacity,  then  you  are  instructed  to 
return  a  verdict  in  favor  of  defendant." 

[7]  We  have  thjas  elaborately  stated  the  tenor  of  the  re- 
quested instructions  and  quoted  the  instructions  that  were 
given  on  the  subject,  in  order  that  any  difference  between  them 
may  readily  appear.  This  difference  is  apparent  that  the 
refused  instructions  called  attention  in  detail  to  the  specific 
acts  or  omissions  which  would  constitute  negligence  upon  the 
part  of  plaintiff.  Appellant  based  his  defense  of  contributory 
negligence  upon  the  ground  that,  taking  into  account  the  speed 
of  the  bicycle  and  the  manner  of  its  operation,  the  section  of 
the  city  in  which  the  accident  occurred,  the  state  of  the  traffic 
in  that  vicinity  at  the  time,  and  the  other  surrounding  cir- 
cumstances, the  plaintiff,  by  reason  of  a  want  of  ordinary  care 
for  one  of  his  years,  brought  the  injury  upon  himself.  The 
evidence  before  us  on  this  subject  was  addressed  to  these 
various  aspects.  We  must  conclude,  therefore,  that  when  the 
jury  was  instructed,  as  shown,  they  must  have  had  actively  in 
mind  every  aspect  of  the  issue.  Clearly,  the  instructions  given 
to  the  jury  suf&ciently  stated  the  law,  so  as  to  liable  them  to 
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determine  from  the  evidence  whether  the  plaintiff,  notwith- 
standing the  fact  that  the  chauffeur  was  guilty  of  negligence 
per  se,  could  have,  with  the  exercise  of  reasonable  care,  avoided 
the  accident.  This  is  all  the  defendant  was  entitled  to.  By 
varying  the  phraseology,  by  repeating,  by  segregating  the  items 
of  evidence  into  separate  charges,  the  rejected  instructions 
were  prolix  and  to  some  extent  involved,  and  went  more  into 
detail  than  was  necessary.  The  questions  of  fact  were  not  in- 
tricate, and  hence  a  general  statement  of  the  law  pertinent  to 
the  issue  was  all  that  was  required. 

3.  Appellant  contends  that  the  court  erred  in  permitting 
Frank  Pierce,  a  witness  produced  by  the  plaintiff  in  chief,  to 
testify  in  rebuttal  as  to  the  number  of  vehicles  on  West  Fourth 
Street  at  the  time  the  accident  occurred.  The  witness  did 
testify  on  Jhe  point  as  follows : 

'*Q.  How  many  autos,  if  any,  do  you  recollect,  were  on  the 
north  side  of  West  Fourth  Street  between  Hill  Street  and 
Clay  just  before  the  collision? 

** Counsel  for  the  defendant:  I  object  to  that  as  not  rebuttal. 

**The  Court:  Answer  the  question. 

''A.  There  was  one  wagon  on  the  north  side  of  the  street 
having  a  horse  attached.  It  was  lengthways  against  the  curb 
a  few  feet  from  Clay  Street.  I  don't  believe,  as  I  remember, 
there  was  any  other.  There  might  have  been,  but  I  don't  re- 
member it." 

But  he  also  gave  testimony  in  rebuttal  as  to  the  position  of 
the  vehicles  on  the  street: 

"Q.  Are  you  certain  that  there  was  not  a  large  number  of 
machines  on  the  north  side  of  the  street,  backed  up  against  the 
curb? 

**A,  No,  they  didn't  back  up  against  the  curb  themselves. 
They  ran  parallel  with  the  curb. ' '  The  examination  continued 
as  to  the  number  and  position  of  the  machines. 

The  following  testimony  was  given  by  the  plaintiff  on  his 
direct  examination :  *  *  There  was  an  automobile  standing  still 
near  the  south  curb  of  West  Fourth  Street  about  here  [wit- 
ness indicating  by  square  and  figure  1].  There  was  another 
automobile  going  westerly  on  West  Fourth  Street  which  col- 
lided with  me  as  I  was  completing  making  the  turn  on  West 
Fourth  Street  going  easterly  and  toward  Hill  Street."  This  is 
all  the  testimony  on  this  subject  given  on  the  direct  examina- 
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tion  of  the  plaintiff.  On  cross-examination  he  admitted  that 
on  the  former  trial  he  had  testified  **that  there  was  quite  a 
number  of  machines  all  along  on  the  south  side  of  West  Fourth 
Street/*  and  that  he  had  testified  also  on  cross-examination  at 
the  former  trial,  '*that  there  was  quite  a  few  on  the  north  side 
of  Fourth  Street  between  Clay  and  Hill.'* 

The  defendant  in  the  presentation  of  his  case  went  into  the 
subject  of  the  number  of  vehicles  that  were  on  the  street  at 
the  time  of  the  accident  in  support  of  his  claim  that  even  if 
the  chauffeur  was  on  the  left-hand  side  of  the  street  his  action 
was  excusable.  In  addition,  and  for  the  same  purpose,  the 
chauffeur  testified  as  to  the  position  of  the  machines  with 
reference  to  the  curb,  whether  parallel  to  it  or  at  right  angles 
with  it.  The  latter  was  an  entirely  new  inquiry,  and  the  testi- 
mony of  Frank  Pierce  in  rebuttal  on  this  subject,  concerning 
which  no  evidence  was  given  before  the  plaintiff  rested,  was, 
therefore,  competent.  And  while  it  is  true  that  the  subject  of 
the  number  of  machines  was  made  a  part  of  the  plaintiff's  case 
in  chief,  and  that  Pierce's  testimony  on  the  point  in  rebuttal 
riiay  have  exceeded  the  proper  limits  of  preliminary  inquiry 
as  to  their  position,  yet  we  are  not  prepared  to  hold  that  this 
testimony,  even  if  erroneously  admitted,  prejudicially  affected 
the  rights  of  the  defendant.  -  ' 

The  judgment  is  aflSrmed. 

Olney,  J.,  concurred 

SHAW,  J.,  Concurring. — Instruction  I,  given  by  the  court 
of  its  own  motion,  directed  the  jury  that  the  plaintiff  was  en- 
titled to  a  verdict  '*if  he  has  proven  by  a  preponderance  of  the 
evidence  that  the  defendant  was  negligent  and  that  such  negli- 
gence was  a  proximate  cause  of  the  collision  and  of  the  injury 
lo  the  plaintiff,"  unless  it  was-  also  established  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff's  own  negligence 
contributed  proximately  to  the  injury.  The  instruction  did 
not  in  any  respect  limit  the  negligence  which  it  was  necessary 
for  the  plaintiff  to  prove,  to  that  which  was  alleged  in  the  com- 
plaint. If  this  had  been  the  only  instruction  given  on  the 
subject,  I  think  it  would  be  true,  as  claimed  by  the  defendant, 
that  it  authorized  the  jury  to  find  for  the  plaintiff  if  they  con- 
cluded the  defendant  was  negligent  in  any  particular  what- 
ever, although  the  negligence  was  not  charged  in  the  com- 
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plaint.  The  failure  thus  to  limit  the  field  of  inquiry  is 
emphasized  somewhat  by  the  refusal  of  the  court  to  give  in- 
structions 3  and  5,  asked  by  the  defendant,  which  confined  the 
negligence  to  be  considered  by  the  jury  to  that  which  was 
alleged  in  the  complaint.  But  I  do  not  believe  the  defect  in 
the  instructions  could  have  prejudiced  the  defendant  in  any 
way.  There  was  no  attempt  to  prove  any  negligence  other 
than  that  which  was  alleged  and  none  other  was  discussed 
throughout  the  case.  The  instructions  given  directed  the  at- 
tention of  the  jury  specifically  to  the  particular  acts  of  negli- 
gence charged  in  the  complaint.  It  cannot  be  supposed  that 
the  jury  would  find  a  verdict  for  the  plaintiff  because  they 
imagined  the  defendant  may  have  been  negligent  in  a  manner 
not  disclosed  at  the  trial. 

In  other  particulars  I  concur  in  the  opinion  of  Justice 
Lawlor. 


[eac.  No.  2738.    Department  Two.— June  9,  1919.] 

JOHN    SERVICE    et   al.,    Respondents,  .v.    K.    BEDROS, 

Appellant. 

[1]  Wateb  Bights — Verbal  Agreement  tor  Ditch — Agency  fob 
Owners — Evidence. — In  tliis  action  to  prevent  defendant  from  m- 
terfering  with  a  diteh  running  through  his  land  and  which  furnishes 
water  for  irrigation  of  plaintiffs'  lands,  it  is  held  from  an  inspec- 
tion of  the  typewritten  transcripts,  the  findings,  and  the  opinion 
of  the  trial  court  that  the  third  parties  who  entered  into  a  verbal 
agreement  with  defendant's  predecessor  and  plaintiffs  for  rights 
of  way  for  the  ditch  were  the  agents  of  all  the  parties,  securing 
from  said  predecessor  the  right  to  construct  the  ditch  and  supply 
water  to  the  lands  below,  and  communicated  that  consent  to  the 
owners  of  such  lands,  who,  for  the  purpose  of  securing  the  benefits 
promised,  joined  in  the  construction  and  gave  the  right  of  way 
through  their  respective  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stanis- 
laus County.      W.  H.  Langdon,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  cQurt. 
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Joseph  M.  Cross  and  Francis  0.  Hoover  for  Appellant. 
Hawkins  &  Hawkins  for  Respondents. 

WHiBUR,  J. — Respondents  brought  an  action  against  the 
appellant  to  prevent  him  frpm  interfering  with  a  certain 
ditch  furnishing  water  for  irrigation  of  respondents'  land, 
which  ditch  runs  through  the  appellant's  land.  This  ditch, 
about  ten  feet  wide  at  the  bottom  and  five  feet  deep,  had  been 
constructed  by  Maze  and  Wren  about  fifteen  years  before  this 
action  was  brought,  for  the  purpose  of  conducting  water  from 
Lateral  No.  3  of  the  Turlock  Irrigation  District  to  a  colony 
tract  belonging  to  Maze  and  Wren,  and  ran  through  the  land 
of  the  several  respondents.  In  order  to  procure  rights  of  way 
for  said  ditch,  Maze  and  Wren  entered  into  a  verbal  agreement 
with  appellant's  predecessor  and  with  the  several  respondents. 
The  respondents  gave  the  right  of  way  for  said  ditch  through 
their  property  below  the  lands  of  the  appellant  and  above  the 
lands  of  Maze  and  Wren,  and  co-operated  in  the  construction 
of  the  ditch,  upon  consideration  of  their  being  allowed  to  use 
the  ditch  for  the  purpose  of  conducting  irrigating  water  to  and 
upon  their  own  lands.  Maze  aiid  Wren  paid  Mollard,  the  then 
owner  of  the  Bedros  land,  $120  for  the  rigjit  of  way  and  in 
confiideration  of  Mollard  enlarging  the  ditch  and  extending 
the  same  about  one  hundred  feet.  In  pursuance  of  this  ar- 
rangement the  ditch  was  constructed,  and  for  more  than  fif- 
teen years  the  water  has  flowed  across  the  land  of  the  appel- 
lant to  and  through  and  sometimes  upon  the  lands  of  the 
various  respondents. 

Respondents  base  their  claim  to  the  ditch  upon  thc/executed 
oral  agreement.  Mollard,  it  should  be  noted,  after  having 
sold  the  land  now  owned  by  Bedros,  title  to  which  has  vested 
in  the  latter  by  mesne  conveyances,  purchased  or  theretofore 
owned  one  of  the  pieces  of  property  below  the  Bedros  land 
irrigated  from  the  ditch  in  question.  Appellant  contends  that 
the  agreement  made  by  Mollard  does  not  make  the  tenement 
owned  by  him  a  servient  one,  for  the  reason  that  in  the  agree- 
ment in  question  no  dominant  estate  is  pointed  out,  and  that 
Bedros  at  the  time  he  purchased  had  no  notice  or  knowledge 
of  the  rights  of  the  respondents.  The  portion  of  the  record 
printed  by  the  appellant  in  his  brief  is  very  meager.  In  the 
opening  brief,  while  in  the  statement  of  facts  appellant  inserts 
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frequent  parenthetical  references  to  the  typewritten  tran- 
script, only  one  short  excerpt  of  twenty-five  lines  from  the 
testimony  is  printed,  and  this  consists  of  quotations  from  the  • 
testimony  of  MoUard  with  relation  to  his  agreement  with  Maze 
and  Wren.  The  quotation,  taken  alone,  is  unintelligible,  as 
there  is  nothing  to  show  the  connection  of  Maze  and  Wren 
with  the  various  parties  to  the  transaction.  No  portion  of  the 
pleadings,  findings,  or  judgment  is  printed  in  the  opening  brief 
and  in  appellant's  reply  brief,  after  his  attention  had  been 
called  by  respondents  to  the  statutory  requirement  that  parties 
must  print  in  their  briefs  *'such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court"  (Code  Civ.  Proc., 
sec.  953c),  he  contents  himself,  so  far  as  the  judgment-roll 
is  concerned,  with  the  following  quotation  from  the  findings : 
"That  the  plaintiflEs  were  at  all  times  mentioned  in  the 
complaint  and  are  now  the  owners  of  a  certain  irrigating  ditcli^ 
and  the  right  of  way  therefor  situated,  etc."  In  the  reply 
brief  appellant  also  prints  testimony  indicating  that  Fostei* 
had  never  used  any  water  from  the  ditch  except  for  watering 
stock;  that  Service  never  used  any  of  the  water  to  irrigate 
with ;  that  Carter  never  used  any  water  from  the  ditch  on  his 
land ;  that  MoUard  never  used  any  of  the  water  to  irrigate  his 
land  east  of  the  ditch,  and  that  Parr  never  used  any  of  the 
water  for  irrigation  purposes.  The  typewritten  transcript 
contains  176  pages.  The  burden  is  upon  the  appellant  to  shov/ 
that  there  has  been  a  miscarriage  of  justice,  in  order  to  justify 
a  reversal  of  this  case.  Instead  of  that,  it  is  fairly  apparent 
that  he  is  seeking  to  take  advantage  of  the  fact  that  the  parties 
wrote  their  agreement  on  the  ground  instead  of  on  paper. 
The  principal  contention  of  the  appellant  is  that  the  agree- 
ment relied  upon  by  respondents  was  made  by  the  appellant's 
predecessor  With  Maze  and  Wren  and  not  with  respondents. 
[1]  That  portion  of  the  record  printed  in  the  briefs  does  not 
make  the  situation  clear,  but  an  inspection  of  the  typewritten 
transcript,  the  findings,  and  opinion  of  the  trial  court  discloses 
the  fact  that  Maze  and  Wren,  so  far  as  the  rights  of  the  parties 
to  this  case  are  concerned,  were  the  agents  of  all  of  the  parties, 
securing  from  Mollard  the  right  to  construct  the  ditch  and  to 
supply  water  to  the  lands  below,  and  communicated  that 
consent  to  the  owners  of  the  lands  below,  who,  for  the  purpose 
of  securing  the  benefits  promised  by  Mollard,  joined  in  the 
construction  of  the  ditch  and  gave  the  right  of  way  through 
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their  respective  premises.  There  is  nothing  in  the  proposi- 
tion advanced  by  appellant  that  the  dominant  estate  was  not 
sufficiently  indicated  by  the  agreement,  for  Mollard  testified 
that  it  was  his  understanding  that  the  water  was  to  be  used 
upon  the  particular  parcels  of  land  then  owned  by  the  respon- 
dents or  their  predecessors.  These  lands  were  identified  at 
that  time  merely  by  the  names  of  the  owners,  their  contiguity 
to  the  ditch  and  their  location  below  the  land  of  Bedros.  They 
are,  however,  identified  in  the  complaint,  findings,  and 
judgment  by  complete  description.  The  court  does  not  speci- 
fically find  that  Maze  and  Wren  were  the  agents  of  the  various 
parties  for  the  purpose  of  securing  the  rights  of  way  and  con- 
structing this  ditch,  but  in  finding  No.  7  the  relation  of  Maze 
and  Wren  to  the  parties  to  the  transaction  is  fully  set  forth. 
This  finding  is  not  printed  in  the  briefs  and  we  need  not  in- 
corporate it  here,  but  it  is  fully  justified  by  the  evidence. 
There  is  no  merit  in  the  point  that  Badros  had  no  notice  of 
the  rights  of  the  respondents.  {Pollard  v.  Bebman,  162  Cal. 
6^3,  [124  Pac.  235].) 

We  agree  with  the  statement  of  the  trial  judge  contained  in 
his  opinion  set  out  in  the  typewritten  transcript  as  follows: 
*'It  would  be  an  exceedingly  technical  construction  of  the 
law  that  would  deprive  Service,  Foster  et  al.,  of  the  use  of  this 
ditch  under  the  circumstances  of  this  case." 

While  we  would  be  justified  in  affirming  the  judgment  of  the 
trial  court  on  the  ground  that,  by  the  meager  and  confusing 
portiens  of  the  evidence  and  record  in  the  briefs,  appellant 
has  failed  to  show  any  miscarriage  of  justice,  we  are  satisfied 
from  an  examination  of  the  typewritten  transcript  that  there 
has  been  no  miscarriage  of  justice. 

The  judgment  is  affirmed. 

Lennon,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  4782.    Department  One.— June  9,  1919.] 

J.    E.    CHRISTERSON,    Appellant,    y.    WILLLIAM    D. 
FRENCH,  As  Administrator,  etc.,  Respondent. 

[1]  Defaumv-^ubsequent  FnJNti  of  Demurrer  and  Motion — ^Entet 
OF  Judgment  upon  Default — Jurisdiction  of  Clerk. — ^In  an  ac- 
tion for  damages  fop  breach  of  contract,  it  ia  the  duty  of  the  clerk 
imder  subdivision  1  of  section  585  of  the  Code  of  Civil  Procedure  to 
enter  the  default  of  the  defendant  upon  the  failure  of  the  defendant 
to  answer  within  the  required  time,  and  the  filing  of  a  demurrer  and 
motion  to  strike  out  after  the  entry  of  the  default,  but  before  the 
entry  of  judgment,  does  not  deprive  the  clerk  of  jurisdiction  to 
enter  the  judgment. 

[2]  Id. — ETntry  of  Judgment  of  Defaui/t — ^Delay  of  Clerk — Lack  of 
Prejudice. — In  the  matter  of  entering  a  judgment  on  default  the 
clerk  has  no  discretion,  and  where  entry  is  made,  he  is  bound  under 
subdivision  1  of  section  585  of  the  Code  of  Civil  Procedure,  to  enter 
judgment  immediately  thereafter,  and  the  fact  that  he  does  not 
do  so  cannot  prejudice  the  rights  of  the  plaintiff  or  confer  any  right 
on  the  defendant. 

[S]  Id.  —  Status  of  Defaulting  Defendant.  —  A  defendant  against 
whom  a  default  is  entered  is  out  of  court  and*  is  not  entitled  to  take 
any  further  steps  in  the  cause  affecting  plaintiff's  right  of  action. 

[4]  Judgment — ^Insufficient  Complaint. — A  judgment  is  not  void  if 
the  court  has  jurisdiction  of  the  parties  and  of  the  subject  matter, 
irrespective  of  whether  the  complaint  states  a  cause  of  action  or 
not,  so  long  ae  it  apprise  the  defendant  of  the  nature  of  the  plain- 
tiff's demand. 

[5]  Id. — Judgment  Erroneously  Vacated  —  Death  of  Defendant — 
Presentation  op  Claim  Unnecessary  to  Reinstatement. — Where 
a  judgment  is  rendel^d  against  a  defendant  in  his  lifetime  and 
thereafter  erroneously  vacated  and  set  aside,  it  is  not  necessary 
for  the  plaintiff,  where  the  defendant  has  died  in  the  meantime, 
to  present  a  claim  against  his  estate  as  a  condition  to  a  reinstate- 
ment of  the  judgment,  since  the  case  is  governed  by  section  1505 
and  not  by  section  1502  of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  C.  Hoyt,  Henry  Wetherhom  and  Charles  J.  Kelly 
for  Appellant 
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Robert  T.  Linney  and  Gordon*L.  Finley  for  Respondent. 

LAWLOR,  J. — This  is  an  appeal  by  the  plaintiff  from  an 
order  setting  aside  a  judgment  entered  by  default  against 
L.  B.  French.  The  plaintiff  agreed  to  purchase  and  L.  B. 
French  agreed  to  sell  a  certain  tract  of  land  in  Los  Angeles 
County.  French  covenanted  to  pipe  water  to  the  said  land 
for  domestic  and  irrigating  purposes.  This,  it  was  alleged, 
he  failed  to  do,  and  upon  the  breach  of  the  covenant  this 
action  was  brought  by  the  plaintiff  to  recover  damages  in 
the  sum  of  five  thousand  eight  hundred  dollars,  together  with 
costs. 

On  July  17,  1915,  L.  B.  French  (who  died  on  May  17, 
1&16)  was  personally  served  with  complaint  and  summons. 
On  July  28,  1915,  at  10  A.  M.,  upon  the  failure  of  the 
defendant  to  answer,  and  the  time  within  whioh  to  answer 
having  expired,  the  clerk  of  the  court,  upon  the  application  of 
the  plaintiff,  entered  the  default  of  the  defendant,  and  on 
August  2,  1915,  entered  judgment  in  accordance  with  the 
prayer  of  the  complaint.  Between  the  entry  of  the  default 
and  the  entry  of  the  judgment,  namely,  on  July  28,  1915,  at 
about  11  A.  M.,  the  defendant  served  and  filed  in  the  clerk's 
office  a  demurrer  and  notice  of  motion  to  strike  out. 

On  March  14,  1916,  the  defendant  served  and  filed  his 
notice  of  motion  to  vacate  the  default  and  to  set  aside  the 
judgment.  The  court  refused  to  vacate  the  default  but  did 
set  aside  the  judgment  upon  the  ground  that  the  **  clerk  did 
not  hav-e  any  jurisdiction  on  the  second  day  of  August,  1915, 
to  enter  the  said  judgment  because  of  the  fact  that  said  de- 
murrer and  said  motion  to  strike  out  were  on  file  in  said 
action  and  undisposed  of." 

1.  Respondent  contends  that  the  judgment  is  void  because 
the  clci'k  had  no  authority  to  enter  it.  Subdivision  1  of 
section  585  of  the  Code  of  Civil  Procedure  provides:  "In 
an  action  arising  upon  contract  for  the  recovery  of  money 
or  damages  only,  if  the  defendant  has  been  personally  served 
and  no  answer  has  been  filed  with  the  cleric  of  the 
court  within  the  time  spedfied  in  the  summons,  or  such  fur- 
ther time  as  may  have  been  granted,  the  clerk,  upon  appli- 
cation of  the  plaintiff,  must  enter  the  defaiilt  of  the  de- 
fendant, and  immediately  thereafter  enter  judgment  for  the 
amount   demanded   in    the   complaint,   including  the   costs, 
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against  the  defendant,  or  against  one  or  more  of  several  de- 
fendants, in  the  cases  provided  for  in  section  four  hundred 
and  fourteen/' 

This  being  an  action  based  on  contract  for  the  recovery 
of  damages  only,  the  case  comes  clearly  within  the  provisions 
of  this  subdivision.  The  respondent  does  not  question  this, 
but  admitting  that  the  default  was  entered  before  his  de- 
murrer and  motion  to  strike  out  were  filed,  he  urges  that  the 
filing  of  the  demurrer  and  motion  to  strike  out  raised  a 
question  of  law  for  the  court  to  decide  and  that  the  clerk, 
therefore,  had  no  authority  to  enter  judgment.  [1]  This 
contention  is  without  merit.  [2]  In  the  matter  of  en- 
tering judgment  the  clerk  had  no  discretion,  but  having 
entered  the  default  he  was  bound  under  the  said  subdivision 
to  enter  judgment  ''immediately  thereafter."  The  fact  that 
he  did  not  enter  judgment  "immediately  thereafter"  in  no 
way  prejudiced  the  rights  of  the  plaintiff  and  conferred 
no  right  on  the  defendant,  whose  default  had  been  regularly 
entered.  {Edwards  v.  Hellings,  103  Cal.  204,  [37  Pac.  218] ; 
Beck  V.  Pasadena  Water  Co.,  130  Cal.  50,  [62  Pac.  219].) 
[3]  A  defendant  against  whom  a  default  is  entered  is  out  of 
court  and  is  not  entitled  to  take  any  further  steps  in  the  cause 
affecting  plaintiff's  right  of  action.  {Drake  v.  Duvenick, 
45  Cal.  456;  Lunnun  v.  Morris,  7  Cal.  App.  710,  [95  Pac. 
907] ;  Bowers  v.  Dicker  son,  18  Cal.  420;  Title  Ins,  Co,  v.  King, 
162  Cal.  44,  [120  Pac.  1066] ;  Oreen  v.  Rogers,  18  Cal.  App. 
572,  123  Pac.  974].)  It  foUows,  then,  that  the  filing  of  the 
demurrer  and  the  motion  to  strike  out  after  the  default  had 
been  entered  did  not  suspend  the  ministerial  duty  of  the  clerk 
to  enter  the  judgment.  The  clerk  was  bound  to  receive  and 
file  these  pleadings,  although  they  could  have  no  legal  effect. 

2.  The  respondent  contends  further  that  the  judgment  is 
void  because  the  complaint  fails  to  state  a  cause  of  action. 
[4]  It  is  well  established  that  a  judgment  is  not  void  if  the 
court  has  jurisdiction  of  the  parties  and  of  the  subject  matter, 
irrespective  of  whether  or  not  the  complaint  states  a  cause  of 
action  so  long  as  it  apprises  the  defendant  of  the  nature  of  the 
plaintiff's  demand.  {Blondeau  v.  Snyder,  95  Cal.  521,  [31 
Pac.  591] ;  Maj/o  v.  Ah  Loy,  32  Cal.  477,  [91  Am.  Dec.  595] ; 
In  re  James,  99  Cal.  374,  [37  Am.  St.  Rep.  60,  33  Pac.  1122] ; 
Canadian  etc.  Co.  v.  Carlita  etc.  Co.,  140  Cal.  672,  [74  Pac. 
301] ;  Brush  v.  Smith,  141  Cal.  466,   [75  Pac.  55] ;  Crouch 


Digitized  by  VjOOQ IC 


526  Christerson  v.  French.  [180  Cal. 

V.  MUler,  169  Cal.  341,  [146  Pac.  880] ;  Gillespie  v.  Fender, 
a.nte,  p.  202,  [180  Pf^c.  332] ) ;  California  Casket  Co.  v.  McGinn, 
10  Cal.  App.  5,  [109  Pac.  1077,  1079].)  We  think  the  com- 
plaint herein  suflSciently  states  a  cause  of  action  to  inform  the 
defendant  of  the  nature  of  the  claim  against  him  and  to  give 
the  court  jurisdiction  of  the  cause. 

[6]  3.  The  respondent  makes  a  further  objection  that  no 
judgment  can  be  entered  or  reinstated  in  this  case  because  the 
plaintiff's  claim  was  not  presented  to  the  estate  for  allowance. 
It  is  his  position  that  the  judgment  having  been  set  aside,  the 
action  is  still  pending  within  the  meaning  of  section  1502  of 
the  Code  of  Civil  Procedure,  and  that  as  the  appellant  did 
not  file  his  claim  against  the  estate,  no  judgment  can  be  ren- 
dered or  re-entered  in  his  favor.  The  appeQant  contends, 
on  the  other  hand,  that  this  is  not  an  action  pending  at  the 
time  of  the  death  of  the  decedent,  but  that  the  judgment  had 
been  rendered  in  the  action  during  his  lifetime,  and  that  no 
claim  could  be  presented  to  the  estate  of  a  person  while  he 
himself  was  in  esse,  and  that  this  brings  the  case  within  the 
provisions  of  section  1505  of  the  Code  of  Civil  Procedure. 
In  our  view,  the  judgment  hiving  been  rendered  in  the  life- 
time of  the  decedent,  the  case  comes  within  the  provisions 
of  section  1505.  The  judgment  was  erroneously  vacated  and 
set  aside  and  so  far  as  the  rights  of  the  appellant  are  con- 
cerned the  case  stands  as  if  it  had  never  been  disturbed, 
for  until  the  default  is  set  aside  in  a  proper  proceeding  it 
is  **the  duty  of  the  court  immediately  to  render  another 
judgment  of  like  eflfecf  {Title  Ins.  Co.  v.  King,  162  Cal. 
44,  [120  Pac.  1066].) 

The  order  appealed  from  is  reversed,  with  directions  to 
the  court  to  re-enter  the  judgment. 

Shaw,  J.,  and  Oln^,  J.,  concurred. 
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[L.  A.  No.  4885.    Department  Two.— June  9,  1919.] 

NETTIE  Mclaughlin  et  al.,  Respondents,  y.  LOS 
ANGELES  RAILWAY  CORPORATION,  AppeUant. 

[1]  Negligence — Death  of  Pedestrian — Colusion  With  Stbsit-oar 
— Caes  Approaching  in  Opposite  Directions  —  Negligence  op 
Motormen — Findings — ITvidence. — In  this  action  for  damages  tor 
the  death  of  a  x>6destrian,  who  upon  being  caught  between  an  east 
and  a  west  bound  street-car  stepped  back  from  the  latter  after  it 
had  been  stopped  by  the  motonnan  and  was  killed  by  the  east- 
bound  car,  it  is  held  that  there  was  neither  warrant  nor  support 
for  the  finding  that  the  motorman  of  the  west-bound  car  was  guilty 
of  negligence  in  bringing  his  car  to  a  stop  across  the  path  of  the 
deceased;  but  that  the  finding  that  the  motorman  of  the  east- 
bound  car  was  negligent  in  not  sooner  bringing  his  car  to  a  stop, 
is  supported  by  the  OTidence. 

[2]  Id. — Care  Required  or  Motorman. — ^Under  auch  circumstances  the 
motorman  cannot  be  held  to  have  been  negligent  merely  because  he 
did  not  make  the  best  choice,  since  he  is  bound  to  use  only  that  de- 
gree of  care  which  a  reasonably  prudent  and  skillful  motonnan 
would  have  used  under  all  the  circumstances  of  a  situation  with 
which  he  was  suddenly  confronted  and  which  were  only  visible  to  him 
from  the  platform  of  his  moving  car. 

[3]  Id. — ^Prejtjdiciai.  Misconduct  of  Court  —  Distances  in  Stop- 
ping Cars — Resort  to  Outside  Evidence. — ^In  such  action,  it  was 
prejudicial  error,  during  the  argument  of  the  case,  for  the  trial 
eourt,  in  the  face  of  objection,  to  discuss  with  counsel  for  the 
plaintiff  and  ultimately  receive  and  review  the  evidence  adduced 
in  another  ease  which  had  been  tried  before  the  same  court  rela- 
tive to  the  distances  within  which  cars  of  a  company  other  than 
the  defendant  could  be  stopped,  in  view  of  the  meager  character 
of  the  evidence  upon  which  the  finding  of  the  negligence  of  the 
east-bound  motorman  rested,  and  such  error  was  not  cured  by  the 
certificate  of  the  court  that  its  decision  was  wholly  based  upon 
other  and  competent  evidence. 

[4]  Id. — Evidence — Cross-examination  of  Expert  Witness— Bias  in 
Favor  of  Dependant — ^Prejudicial  Error. — It  was  prejudicial 
error  for  the  court,  in  the  face  of  sufficient  objection,  in  such  ac- 
tion, to  permit  the  plaintiff  to  cross-examine  its  own  expert  witness 
for  the  purpose  of  showing  that  he  was  biased  in  favor  of  the 
defendant. 

[6]  Id. — Evidence — Bias  of  Own  Witness — Peoof  of  Hostility  or 
Bias  Inadmissible. — ^Where  a  witness  is  unexpectedly  hostile  to  or 
biased  against  the  party  by  whom  he  is  called,  such  party  cannot 
introduce  evidence  tending  to  show  such  hostility  or  bias. 
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[6]  Id. — Impeachment  op  Witness  —  Peocedube.— Where  a  witDess 
unexpectedly  gives  damaging  testimony  against  the  party  calling 
him,  it  is  permissible,  under  the  provisions  of  section  2049  of  the 
Cod«  of  Oivil  Procedure,  to  show  that  the  witness  had  previously 
made  statements  inconsistent  with  his  testimony,  upon  the  theory 
that  the  party  was  taken  by* surprise  by  the  adverse  testimony; 
and  the  proper  method  of  impeachment  is  to  formulate  the  ques- 
tion so  as  to  embrace  the  very  statement,  at  least  in  substance,  and 
to  ask  the  impeaching  witness  for  a  categorical  answer  whether  the 
statement  was  made,  giving  the  circumstances  of  times,  places,  and 
persons  present. 

APPEAL  from  a  judgmeut  of  the  Superior  Court  of  Los 
Angeles  County.     Grant  Jackson,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court.  , 

Gibson,  Dunn  &  Cnjtcher  and  Norman  S.  Sterry  for  Ai>- 
pellant. 

Jones  &  Evans  and  Mattison  B.  Jones  for  Respondents. 

LENNON,  J.— ^This  is  an  appeal  by  the  defendant  from  a 
judgment  in  the  sum  of  $750,  entered  in  favor  of  the  plain- 
tiffs, who  sued  as  the  children  and  sole  heirs  of  Mrs.  Addia 
Ackerson,  to  recover  damages  for  her  death,  which  was  al- 
leged to  have  been  caused  by  the  negligence  of  the  defend- 
ant in  the  operation  of  two  street-cars  on  East  Seventh  Street, 
in  the  city  of  Los  Angeles.  The  action  was  tried  by  the  court 
without  a  jury. 

The  undisputed  facts  are  these:  Mrs.  Ackerson  started  to 
cross  from  the  south  to  the  north  side  of  East  Seventh  Street 
at  a  point  between  San  Julian  and  Wall  Streets  at  about 
6  o'clock  on  the  evening  of  January  15,  1915.  The  defendant 
was  operating  a  street-car  line  with  a  double  track  on  thds 
street  At  the  time  in  queartdon,  cars  were  approaching  from 
opposite  directions  along  these  tracks  at  a  reasonable  rate  of 
speed.  No  other  vehicles  were  present.  It  was  after  night- 
fall, but  the  street  was  artifieally  lighted  and  the  headlights 
and  interior  lights  of  both  cars  were  burning  brightly.  The 
deceased,  although  she  was  sixty-six  years  of  age,  was  an 
active  woman  in  full  possession  of  her  faculties  save  for  being 
a  little  hard  of  hearing.  Both  motormon  saw  her  and 
sounded  their  bells  vigorously.    Nevertheless,  the  deceased 
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did  not  hesitate  in  her  course  across  the  street.  She  looked 
neither  up  nor  down  the  street.  When  the  motorman  on  the 
wesit-bound  car  realized  that  she  was  evidently  bent  upon 
going  ux>on  and  across  the  tracks,  he  brought  hi»  ear  to  a 
stop  so  that  the  rear  portion  thereof  stood  across  the  path 
which  the  deceased  was  pursuing.  Meanwhile,  when  the  de- 
ceased was  within  two  or  three  feet  of  the  south  rail  of  the 
east-bound  track,  the  motorman  on  the  east-bound  car  cut  off 
his  current  and  put  on  his  air-brakes.  The  deceased  entered 
upon  the  east-bound  tracks,  and,  seeing  the  west-bound  car 
in  her  path,  ]iesitated  and  stopped  and  as  she  did  so  was 
stnicik  by  the  east-bound  car,  sustaining  injuries  from  which 
she  dfed. 

The  trial  court  found  that  the  deceased,  under  all  of  the 
circumstances,  was  guilty  of  negligence  in  entering  upon  the 
east-bound  tracks.  It  is  not  disputed  that  this  finding  is 
supported  by  the  evidence.  Nor  is  it  disputed  that  up  to  the 
time  when  the  deceased  came  within  two  or  three  feet  of  the 
south  rail  of  the  east-bound  track,  both  motormen  were  justi- 
fied in  believing  that  she  would  avoid  danger  by  exercise  of 
due  care.  Nor  can  the  finding  be  disputed  that  the  deceased 
was  not  guilty  of  negligence  in  hesitating  and  stopping  when 
she  discovered  the  west-bound  car  in  front  of  her.  The  un- 
disputed situation,  therefore,  at  the  time  it  became  evident 
that  the  deceased  was  going  to  attempt  to  cross  the  tracks  was 
this :  (1)  She  had  negligently  placed  herself  in  a  place  of  dan- 
ger from  which  it  was  apparent  that  she  could  not  or  would 
not  extricate  herself,  and  (2)  this  fact  was  realized  by  both 
motormen.  Inasmuch  as  the  deceased  was,  admittedly,  guilty 
of  no  further  negligence  contributing  to  her  injury  and  death, 
the  doctrine  of  **last  clear  chance"  comes  into  play,  and 
must  cover  and  control  the  determination  of  the  only  ques- 
tion involved  in  the  claimed  insuflSciency  of  the  evidence  to 
support  the  court's  findings  of  negligence.  That  question 
is  this:  Were  the  motormen,  or  either  of  them,  guilty,  after 
the  time  referred  to,  of  a  failure  to  use  due  care  to  avoid  the 
accident!  Responding  to  this  question,  the  trial  court  found 
as  a  fact  that  both  motormen  were  guilty  of  negligence  after 
the  discovery  of  the  predicament  of  the  deceased  and  appar- 
ently rested  its  judgment  for  the  plaintiffs  upon  this  finding.- 

We  will  first  consider  and  discuss  the  question  of  the  neg- 
ligence charged  against  the  motorman  on  the  west-bound  car. 

OLXXX  Cal.— 84 
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Upon  this  phase  of  the  case,  the  finding  of  the  trial  court  was: 
'*That  the  defendant,  through  its  motorman  in  charge  of  its 
west-bound  oar  running  on  its  track  on  East  Seventh  Street, 
carelessly  and  negligently  stopped  said  car  in  front  of  and 
in  the  direct  path  of  the  said  deceased  without  any  cause  or 
reason  therefor,  and  the  said  deceased  was  prevented,  through 
said  negligence  and  carelessiiess  of  the  defendant  and  its  said 
servant,  from  passing  in  the  rear  thereof  in  safety  and  without 
injury  to  her ;  that  if  said  west-bound  car  had  not  been  stopped 
in  front  of  and  in  the  direct  path  of  said  deceased,  as  afore- 
said, she  would  have  passed  in  safety  over  the  south  track  and 
out  of  the  zone  of  danger  from  the  defendant's  car  running 
east  on  its  said  south  track ;  that  because  of  said  west-bound  car 
bedng  carelesaly  and  negligently  stopped  and  operated,  as 
aforesaid,  the  said  deceased,  when  at  a  position  between  the 
said  tracks  of  the  said  defendant,  and  while  in  the  danger 
zone  of  the  defendant's  east-bound  car,  hesitated  and  stopped 
and  was  instantly  struck  by  one  of  the  electric  cars  of  the 
defendant,  which  was  then  and  there  operated  east  on  said 
south  track  by  the  defendant  and  its  servants  in  charge  of 
said  car  at  a  reckless  rate  of  speed,  and  the  said  deceased  was 
thereby  thrown  violently  to  said  street  and  was  then  and 
there  seriously  injured,  from  which  injuries  she  died  in  about 
four  hours  thereafter.  ..." 

[1]  The  correctness  of  the  fundamental  facts  found  by 
the  trial  court  concerning  the  operation  of  the  cars  and  the 
movements  and  conduct  of  the  deceased  are  not  disputed,  but  it 
is  earnestly  insisted,  and  justly  so,'  we  think,  that  these  f undar 
mental  facts  neither  warrant  nor  support  the  finding  that 
the  motorman  on  the  wesft-bound  car  was  guilty  of  negligence 
in  bringing  his  car  to  a  stop  across  the  path  of  the  deceased. 
Practically  the  only  evidence  upon  this  phase  of  the  case  is  to 
be  found  in  the  testimony  of  the  motorman  on  the  west-bound 
car  and  the  admitted  fact  in  the  case  that  there  was  a  space 
of  about  three  feet  between  the  cars  in  which  the  deceased 
could  have  stood  in  safety.  The  motorman  testified  as  fol- 
lows: **  Relative  to  the  south  track,  she  [the  deceased]  was, 
I  suppose,  two  or  three  feet  from  the  sooith  track — she  hadn't 
stepped  over  the  rail  yet,  or  on  either  track  when  I  last  saw 
her.  As  to  the  east-bound  car's  front  end  at  that  instant — 
well,  I  suppose  he  was  somewhere  between  half  a  car's  length, 
maybe  a  little  over,  in  front  of  me.    The  woman  was  still 
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wanting  north  when  I  last  saw  her — ^hadn't  slowed  up  a  bit, 
coming  in  the  direction  of  my  car.  I  stopped  my  car  as  soon 
as  I  could,  and  that  was  pretly  quick.  I  had  an  idea — I  was 
pretty  near  positive  that  she  was  going  to  come  on  and  with 
my  car  stopped  she  could  get  up  to  the  side  of  it  and  be  out 
of  the  way  of  the  other — of  course  if  they  were  both  going 
she  couldn't  so  well.  I  think  I  stopped  before  the  impact, 
before  she  got  in  there." 

It  being  conceded  that  the  deceased  was  negligent,  the  neg- 
ligence of  the  west-bound  motorman  can  justify  the  judg- 
ment only  upon  the  theory  that  he,  as  well  as  the  east-bound 
motorman,  had  a  last  dear  chance  to  avoid  injuring  the  do- 
ceased.  It  would  be  without  precedent,  so  far  as  we  are 
aware,  to  apply  the  doctrine  of  **last  clear  chance"  where, 
aa  here,  the  injured  person  was  never  in  danger  from  and  not 
touched  by  the  instrumentality  over  which  the  individual 
charged  vrith  negligence  had  control.  Conceding  that  the 
west-bound  motorman  did  have  a  last  clear  chance  of  avoid- 
ing injuring  the  deceased,  the  fact  remains  that  he  did  avoid 
injuring  her.  She  was  imperiled  in  the  first  instance  and 
ultimately  injured  and  killed  by  the  imipact  of  the  east-bound 
car.  We  should  hesitate  to  hold  that  it  was  negligent  to  stop 
a  street-car  in  a  situation  where  a  collision  was  imminent 
between  a  pedestrian  and  some  other  moving  vehicle  which 
was  completely  under  the  control  of  a  third  person.  Ordina- 
rily, a  street-car  standing  still  can  hurt  nobody.  On  the  other 
hand,  if  it  be  kept  in  motion  in  the  presence  of  an  impending 
crisis  involving  possible  injury  to  a  pedestrian  by  other 
vehicles  in  the  immediate  vicinity,  there  immediately  arises 
the  peril  of  the  pedestrian's  being  thrown  under  the  wheels 
of  the  moving  car.  Particularly  is  this  so  in  a  situation  such 
es  that  presented  in  the  instant  case.  The  deceased  was,  to 
the  knowledge  of  the  west-bound  motorman,  about  to  step 
upon  the  east-bound  track,  thereby  placing  herself  in  imme- 
diate peril  from  a  car  approaching  on  that  track  and  a  few 
feet  to  her  left.  Under  these  circumstances,  the  west-bound 
motorman,  we  think,  was  justified  in  anticipating  that  while 
the  speed  of  the  east-bound  car  might  be  checked  to  the  ex- 
tent of  avoiding  striking  a  fatal  blow,  nevertheless,  that  car 
might  very  possibly  throw  the  deceased  under  the  trucks  of  his 
own  oar.  There  were,  then,  two  courses  open  to  him  to  avoid 
the  peril  made  possible  by  such  a  situation.    He  could  either 


Digitized  by  VjOOQ IC 


532        McLaughlin  v.  Los  Angeles  Ry.  Corp.     [180  Cal. 

have  stopped  the  car,  as  he  did,  or  he  could  have  speeded  up 
his  car  in  an  attempt  to  get  it  completely  out  of  the  danger 
zone.  The  first  course,  and  the  course  actually  adopted,  would 
ordinarily  result  in  safety.  The  latter  course  would  very  likely 
be  fraught  with  peril.  A  slight  miscalculation  of' the  rate  of 
speed  of  either  car  or  of  the  deceased  might  perchance  result 
fatally.  We  do  not  think  that  the  motorman  of  the  west- 
bound car  was  required  to  assume  any  such  risk.  True,  the 
court  below  found  that  if  the  motorman  had  speeded  up  'his 
car  the  deceased  would  have  passed  across  the  tracks  in  safety. 
But  that  fact  alone  is  not  sufficient  to  charge  said  motorman 
with  negligence.  It  must  further  appear  that  a  reasonably 
prudent  and  skillful  motorman  would  not  have  done  as  he 
did.  The  court's  conclusion  obviously  was  based  upon  a  last 
analysis  of  the  peril  of  the  situation  as  revealed  by  the  tes- 
timony of  the  numerous  witnesses  who  had  viewed  the  ac- 
cident from  various  positions.  [2]  Clearly,  the  motorman 
cannot  be  held  to  have  been  negligent  merely  because  he  did 
not  make  the  choice  which  such  an  analysis  perhaps  shows 
would  have  been  the  best  choice.  He  was  bound  to  use  only 
that  degree  of  care  which  a  reasonably  prudent  and  skillful 
m.otorman  would  have  used  under  all  of  the  circumstances  of 
a  situation  with  which  he  was  suddenly  confronted  and  which 
were  only  visible  to  him  from  the  platform  of  his  moving  car. 
Assuming  that  the  motorman  was  bound  to  surmise  that  the 
deceased  might  have  succeeded  in  crossing  the  east-bound 
track  ahead  of  th«  on-coming  car,  still  he  can  only  be  held 
negligent  in  stopping  upon  the  theory  that  he  was  bound,  in 
addition,  to  anticipate  that  the  deceased  would  hesitate  and 
step  back  upon  seeing  his  car  in  her  path.  True,  the  court 
found  that  the  deceased  was  not  negligent  in  so  stopping  and 
stepping  back,  but  that  is  a  very  different  thing  frbm  finding 
that  the  motorman  was  bound  to  anticipate  that  she  would  do 
so.  Clearly,  it  would  have  been  the  wise  and  prudent  thing 
for  the  deceased  to  have  stopped  and  stood  in  the  clear  space 
between  the  cars  until  the  east-bound  car  had  stopped  or  gone 
by.  The  motorman  was  justified,  we  think,  in  assuming  that 
the  deceased  would  thus  have  endeavored  to  save  herself  from 
injury. 

This  brings  us  to  a  consideration  of  the  negligence  charged 
and  found  against  the  motorman  of  the  east-bound  car.  Upon 
this  phase  of  the  case,  the  finding  of  the  trial  court  was  as 
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follows:  "That  the  said  defendant,  through  its  motorman  in 
charge  of  said  east-bound  car,  carelessly,  negligently,  reck- 
lessly, and  wantonly  ran  said  car  against  the  said  deceased 
while  she  was  between  the  said  tracks  of  the  said  defendant, 
and  known  to  said  motorman  in  charge  of  said  east-bound  car 
tx>  be  in  a  dangerous  j>osition;  that  the  said  motorman  in 
.charge  of  said  east-bound  car,  after  discovering  and  knowing 
that  the  said  deceased  was  in  a  dangerous  position,  had  ample 
time  and  distance  within  which,  to  stop  his  said  car  by  the 
exercise  of  ordinary  care  before  striking  the  deceas)sd;  that 
the  said  motorman  did  not  exercise  ordinary  care  in  operating 
said  east-bound  car  to  avoid  injuring  her,  but,  on  the  con- 
trary, recklessly  and  wantonly  ran  said  car  against  her  and 
thereby  caused  her  death  as  aforesaid ;  that  the  said  motorman 
in  charge  of  said  east-bound  car  saw  said  deceased  from  the 
time  she  left  the  south  curb  until  she  was  struck,  as  aforesaid, 
and  knew  when  she  was  approaching  the  danger  zone  of  his 
car;  that  when  deceased  was  two  or  three  feet  south  of  the 
south  rail  of  the  east-bound  track  the  motorman  threw  off  his 
current  and  applied  his  brakes  in  an  endeavor  to  stop  said 
car,  but  that  he  did  not  stop  said  car  as  soon  or  as  quickly  as 
he  should  and  could  have  stopped  said  car ;  that  at  said  time 
the  deceased  was  a  suflScient  distance  in  advance  of  the  car 
so  that  the  saime  should  and  could  have  been  stopped  by  the 
exercise  of  ordinary  care  in  operating  said  car;  that  the 
motorman  had  a  dear  opportunity  to  avoid  injuring  the 
deceased  after  he  knew  her  to  be  in  a  place  of  danger,  but 
recklessly  and  wantonly  failed  to  operate  his  said  car  to  that 
end;  that  the  said  deceased  was  not  careless  or  negligent  in 
hesitating  and  stopping,  as  aforesaid.*' 

The  sum  and  substance  of  these  particular  finding?  is  that 
while  the  motorman  of  the  east-bound  car  was  seasonably 
vigilant  in  an  endeavor  to  bring  the  car  to  a  stop  and  thereby 
avoid  the  accident,  nevertheless,  he  was  guilty  of  negligence 
in  failing  to  fully  avail  himself  of  the  last  clear  chance  to 
avoid  injuring  the  deceased  in  that  he  failed,  with  the  means 
at  hand,  to  effectively  stop  the  car  at  a  distance  from  the 
deceased  at  which  it  could  and  should  have  been  so  stopped. 
Of  course,  if  this  be  so,  it  must  follow  that  the  negligence  of 
the  deceased  in  godng  upon  the  east-bound  track  did  not  ul- 
timately contribute  proximately  to  her  injury  and  death.  A 
review  of  the  evidence  upon  this  phase  of  the  case  compels  tlie 
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conclusioii  that  the  findings  in  so  far  as  they  declare  that  the 
motorman  did  not  stop  the  car  as  quickly  as  he  could  and 
should  have  done  m«ust  have  been  made  and  based  upon  one 
of  two  theories:  (1)  That  although  the  motorman  threw  oflf 
the  current  and  applied  the  brakes  in  an  endeavor  to  stop  the 
car  when  the  deceased  was  two  or  three  feet  of  the  south 
rail  of  his  track,  nevertheless,  he  did  not  apply  the  brakes  as 
vigorously  and  as  effectively  as  might  and  should  have  been 
done,  or  (2)  that  the  motorman  should  have  used  the  reverse 
instead  of  the  brakes,  or  that,  simultaneously  and  in  conjunc- 
tion with  the  use  of  the  brakes,  he  should  have  resorted  to  the 
use  of  the  reverse. 

The  evidence  of  the  plaintiff  responding  to  this  phase  of  the 
case  is  to  be  found  in  the  testimony  of  two  passengers  on  the 
east-bound  car  and  the  testimony  of  two  expert  or  rather 
opinion  witnesses.  One  of  these  opinion  witnesses  was  a 
policeman  who  had  formerly  been  a  motorman,  while  the 
other  was  a  laborer  who  at  one  time  had  operated  a  street- 
car for  the  period  of  eleven  months.  Neither  of  these  wit- 
nesses had  ever  been  in  control  of  a  car  of  the  type  which 
struck  the  deceased  and  caused  the  injuries  resulting  in  her 
death.  These  witnesses,  in  effect,  testified  that  it  was  their 
opinion  that  the  east-bound  car,  under  all  of  the  shown  cir- 
cumstances, might  have  been  stopped  sooner  than  it  was. 
From  a  perusal  of  their  testimony,  it  appears  that  their  opin- 
ions were  not  based  upon  any  experiment  made  with  the  car 
in  question,  similarly  loaded,  on  a  similar  grade  and  with  the 
same  air  pressure.  To  the  contrary,  it  appears  that  their 
opinions  were  based  wholly  upon  their  experience  in  the 
handling  of  different  cars,  differently  loaded,  on  different 
grades,  with  different  amounts  of  air  pressure  and  with  dif- 
ferent drcumstances  calling  for  the  sudden  stoppage  of  the 
car.  One  of  these  witnesses  stated  that  he  was  merely  giving 
estimates  of  the  distances  within  which  a  car  might  be  stopped 
and  that  he  could  not  tell  with  any  d^ree  of  precision  the 
distance  within  which  a  car  might  be  stopped  when  going 
at  a  specified  speed.  The  other  witness  gave  it  as  his  opin- 
ion that  there  was  not  any  given  distance  in  which  a  car 
might  be  stopped.  Both  witnesses  were  practically  agreed 
that  the  same  car  will  stop  within  different  distances  imder 
apparently  the  same  operation  and  conditions.  With  refer- 
ence to  the  method  of  effectively  stopping  in  an  emergency 
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a  ear  going  fitmi  eight  to  ten  miles  an  hour  within  a  distance 
of  twenty  feet,  one  of  these  witnesses  declared  that  he  would 
in  addition  to  the  use  of  the  air  resort  to  the  reverse — that 
is  to  say,  he  would  throw  off  the  current,  pull  the  reverse 
lever,  and  then  feed  the  current  back  slowly,  during  which 
operation  the  car  would  continue  its  forward  movement  until 
checked  by  the  gradual  extinguishment  of  its  momentum. 
Xhis  witness,  however,  admitted  that  a  sudden  resort  to  the 
reverse  was  fraught  with  difficulty  and  very  likely  to  result  in 
failure.  Finally,  he  gave  it  as  his  opinion  that  "in  ninety- 
nine  out  of  one  hundred  cases  the  air  will  stop  quicker  and 
better  than  the  reverse  ...  a  person  gets  excited,  and  they 
throw  the  controller  too  far  and  it  throws  the  overhead.  If  you 
throw  your  overhead  you  are  powerless,  if  your  wheels  don't 
freeze  to  the  rail.  The  brake  is  the  best  thing  to  stop  the  car, 
provided  your  air  is  all  right.  Assuming  the  brake  is  work- 
ing and  the  air  is  all  right,  the  brake  is  the  best  and  safest 
means  to  make  a  service  or  emergency  stop."  The  other  wit- 
ness was  also  of  the  opinion  that  the  reverse  should  be  re- 
sorted to  for  an  emergency  stop,  and,  in  this  behalf,  testified : 
"I  would  use  the  reverse  in  an  emergency  if  the  track  was 
kind  of  bad,  and  I  saw  that  I  was  going  to  hit  the  person, 
I  believe  that  I  would  reverse — I  don't  know  whether  it  would 
do  much  good.  At  times  it  does,  and  at  times  it  don't;  at 
times  if  you  slug  a  car  it  wiU  slide  before  it  takes  effect.  You 
have  got  to  reverse  it,  and  then  throw  your  controller  clear 
around,  that  throws  your  overhead;  then  it  takes  probably 
a  second  or  two  to  take  hold."  We  shall  consider  elsewhere 
the  testimony  of  the  passengers  on  the  car. 

The  evidence  offered  upon  behalf  of  the  defendant  upon 
this  phase  of  the  case  was  elicited  from  several  witnesses — 
motorman  and  instructors  of  motormen  actively  and  daily  en- 
gaged for  many  years  in  their  respective  occupations — whose 
testimony,  in  substance,  was  that  there  was  not  a  grade  at 
the  scene  of  the  accident  sufficient  to  make  any  appreciable 
difference  in  stopping  a  car  going  either  way ;  that  a  quicker 
and  better  stop  could  be  made  with  the  air  than  with  the  re- 
vetse;  that  if  the  air  was  working  right  the  reverse  should 
never  be  used  in  an  emergency  stop ;  that  a  better  stop  would 
be  obtained  by  using  either  the  reverse  or  the  brakes  rather 
than  by  using  both  at  the  same  time;  that  the  brakes  stopped 
the  car  by  retarding  the  revolutions  of  the  wheels,  while  the 
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reverse  would  stop  it  by  revolving  the  wheels  in  an  opposite 
direction  from  that  in  which  the  car  was  first  proceeding;  that 
the  result  of  the  use  of  the  air  and  of  the  brakes  together  was 
to  reduce  the  effect  of  each,  and  that  while  the  brakes  will 
produce  a  stop  much  quicker  than  the  reverse,  the  reverse 
alone  will  result  in  a  stop  quicker  than  when  it  is  used  in 
conjunction  with  the  brakes.  Three  of  these  witnesses  were 
in  substantial  accord  in  the  opinion,  based  upon  many  years 
of  experience  and  actual  tests  made,  that  a  loaded  car  of  the 
type  in  question  could  not  be  brought  to  a  full  stop  in  any 
distance  short  of  from  fifty  to  sixty  feet.  During  the  ex- 
amination of  one  of  these  witnesses,  it  was  developed  that  the 
defendant,  as  a  result  of  a  series  of  experiments,  had  issued 
to  its  employees  written  instructions,  which  were  in  force  at 
tiie  time  of  the  accident,  designating  the  method  and  means 
to  be  employed  by  motormen  when  required  to  make  emergency 
stops.  These  rules,  which  were  produced  and  admitted  in 
evidence  upon  the  demand  of  the  plaintiff,  provided  that  **In 
making  emergency  stops  for  any  purpose,  always  i^ely  on  your 
air-brakes.  Never  reverse  unless  you  have  less  than  thirty 
pounds  of  air.  (Or  brakes  become  useless  or  ineffective.)" 
Again,  one  of  defendant's  bulletins,  introduced  in  evidence 
under  similar  circumstances,  states  that  ''in  making  tests  it 
has  been  found  that  the  quickest^  and  shortest  stops  can  be 
made  with  the  air-brakes."  It  was  also  shown  in  evidence 
upon  behalf  of  the  defendant,  and  not  disputed  by  the  plain- 
tiff, that  the  car  in  question  was,  at  the  time  of  the  accident, 
equipped  with  an  air-gauge  carrying  minimum  forty-five  and 
maximum  sixty-five  pounds  pressure  and  that  the  air  was 
working  right  carrying  pressure  within  the  minimum  and 
maximum  limits. 

Considering  this  evidence  as  a  whole,  there  is  not,  we  think, 
any  substantial  conflict  existing  between  the  opinions  of 
the  witness  for  the  plaintiflf  and  those  for  the  defendant  as 
to  the  wisdom  of  nsing  the  reverse  alone,  or  in  conjunction 
with  the  air-brakes,  for  the  purpose  of  making  an  emergency 
stop.  To  the  contrary,  it  would  appear,  it  seems  to  us,  that 
all  of  the  witnesses  were  substantially  agreed  that  the  use  of 
the  brakes  alone  in  an  emergency  was  the  best  way  to  stop  a 
car  and  all  that  an  ordinarily  skillful  and  prudent  motorroan 
was  required  to  do. 
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This  brings  us  to  a  consideration  of  the  question  of  whether 
or  not,  by  a  proper  use  of  the  brakes  alone,  the  car  could 
and  should  have  been  stopped,  considering  the  speed  at  which 
it  was  going,  within  a  distance  sufficient  to  have  avoided 
striking  the  deceased.  While  it  is  true  that  the  testimony  of 
the  two  opinion  wit^esscs  of  the  plaintiff  consisted  largely 
of  estimates,  based  solely  upon  their  general  experience  as 
motormen,  of  the  distance  within  which  the  car  should  and 
could  have  been  stopped  by  the  use  of  the  brakes  while  going 
at  a  given  rate  of  speed,  still  this  testimony,  having  been 
offered  and  received  without  objection,  was  some  evidence 
of  the  fact  in  dispute  and  the  court  might  have  considered  it, 
and  doubtless  did  consider  it  and  give  it  some  weight,  when 
it  made  its  findings.  Further  support  of  the  finding  relative 
to  the  effective  use  of  the  brakes  is  to  be  found  in  the  testi- 
mony of  the  plaintiffs'  witnesses  Setchell  and  Pistonetti,  who, 
at  the  time  of  the  accident,  were  riding  on  the  front  of  the 
east-bound  car.  Setchell  testified,  in  substance,  that  he  felt 
the  impact  of  the  car  against  the  body  of  the  deceased ;  that 
he  could  not  say  from  the  ** feeling"  of  the  car  that  the  brakes 
had  been  set  prior  to  the  collision  of  the  car  with  the  de- 
ceased, and  that  he  **felt  the  brakes  set  after  the  lady  had 
been  struck."  The  inference  naturally  and  necessarily  de- 
ducible  from  this  testimony  was  that  the  brakes  were  not  set 
at  all,  or,  if  set,  were  not  so  set  as  to  make  their  operation 
effective  until  after  the  deceased  had  been  struck.  While  it 
is  true  that  the  testimony  of  this  witness  in  so  far  as  it  related 
to  the  timely  application  of  the  brakes  was,  as  ift  clearly  in- 
dicated by  the  findings,  rejected  by  the  trial  court,  neverthe- 
less, it  does  not  appear,  and  we  cannot  say,  that  the  testimony 
in  question,  in  so  far  as  it  related  to  the  effective  operation 
of  the  brakes,  was  also  rejected  by  the  trial  court.  The  in- 
ference that  the  brakes,  though  set,  were  not  effectively  set, 
finds  further  support  in  the  testimony  of  Pistonetti,  who  tes- 
tified that  **The  car  stopped  rather  gently — ^it  didn't  stop 
with  a  jerk;  it  slowed  up  and  stopped  rather  gently."  The 
testimony  of  Setchell  and  Pistonetti,  considered  in  conjunc- 
tion with  that  of  the  opinion  witnesses,  creating,  as  it  clearly 
did,  a  conflict  in  the  evidence  concerning  the  proper  and 
efficacious  use  of  the  brakes,  sufficed  to  support  the  finding 
that  the  motorman  of  the  east-bound  car  was  negligent  in 
not  bringing  his  ear  to  a  stop  sooner  than  he  did* 
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[3]  It  appears  from  the  record  that,  during  the  argument 
of  the  eajse,  the  trial  court,  in  the  face  of  objection,  discussed 
with  counsel  for  the  plaintiff  and  ultimately  received  and 
reviewed  the  evidence  adduced  in  another  case  which  had  been 
tried  before  the  same  court  relative  to  the  distances  within 
which  cars  of  a  company  other  than  the  defendant  could  be 
stopped.  This  was  error  and  was  not  cured  by  the  certificate 
of  the  court  that  its  decision  was  wholly  based  upon  other 
and  competent  evidence.  {Peck  v.  Pierce,  63  Conn.  310,  [28 
Atl.  524]  ;  Rapson  v.  Leighton,  187  Masjs.  432,  [73  N.  B.  540] ; 
Jaques  v.  Bridgeport  etc,  Co.,  41  Conn.  61,  [19  Am.'  Rep. 
483] .)  That  this  error  contributed  to  the  judgment  and  was, 
therefore,  prejudicial  seems  dear  when  viewed  in  the  light 
of  the  fact  that  the  evidence  upon  which  rests  the  finding  of 
negligence  in  the  east-bound  motorman  was  little  better  than 
meagre.  Our  conclusion  in  this  behalf  is  fortified  by  the  fact 
that,  when  the  plaintiffs  and  defendant  had  both  rested  their 
case  and  before  the  extraneous  evidence  complained  of  had 
been  considered  at  all,  the  trial  court  announced,  as  shown 
by  the  bill  of  exceptions,  that  **  there  was  the  gravest  doubt 
as  to  whether  it  was  possible  for  the  motorman  to  have  stopped 
his  car  sooner  than  he  did.'* 

^[4]  The  trial  court  also  erred,  to  the  prejudice  of  the  de- 
fendant, in  its  ruling,  in  the  face  of  specific  and  sufficient 
objection,  permitting  the  cross-examination  by  plaintiffs' 
counsel  of  plaintiffs'  expert  witness,  Lacher.  Plainly  the 
purpose  of  this  cross-examination  was  to  show  that  the  wit- 
ness was  biased  in  favor  of  the  defendant.  It  tended  to,  and 
doubtless  did,  discredit  the  witness  to  the  extent  that  his 
testimony  was  favoi;able  to  the  defendant.  This  the  plain- 
tiffs were  not  entitled  to  do.  If  the  witness  in  question,  hav- 
ing been  called  by  the  plaintiffs,  had  unexpectedly  given 
damaging  testimony  against  them,  it  would  have  been  per- 
missible, under  the  provisions  of  section  2049  of  the  Code  of 
Civil  Procedure,  to  show  that  the  witness  had  previously  made 
statements  inconsistent  with  his  testimony  upon  the  theory 
that  the  plaintiffs  were  taken  by  surprise  by  the  adverse  tes- 
timony of  their  own  witness.  {People  v.  Creeks,  141  Cal. 
529,  [75  Pac.  101].)  Assuming  that  the  witness  in  question 
did  give  testimony  against  the  plaintiffs  and  conceding  that 
counsel  for  the  plaintiffs  was,  as  he  stated  when  insisting  upon 
the  right  to  cross-examine  his  own  witness,  surprised  at  the 
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testimony  of  the  witness,  still  this  fact  did  not  give  him  the 
right  to  eross-examine  merely  for  the  purpose  of  showing  bias. 
[6]  The  general  rule  is  that  where  a  witness  is  unexpectedly 
hostile  to  or  biased  against  the  party  by  whom  he  is  called, 
such  party  cannot  introduce  evidence  tending  to  show  such 
hostility  or  bias.  {In  re  Mellen's  Estate,  56  Hun,  553,  [9 
N.  T.  Supp.  929] ;  Wise  v.  Wakefield,  118  Cal.  107,  [50  Pac. 
310].) 

Subsequently,  counsel  for  the  plaintiffs  endeavored  to  im- 
peach ^the  testimony  of  this  same  witness  by  proof  of  previous 
inconsistent  statements.  As  a  foundation  for  the  attempted 
impeachment,  the  witness  in  question  was  asked  if  he  had  not 
made  certain  statements  to  a  man  named  Miller  at  a  certain 
time  and  place.  The  witness  having  denied  making  the  state- 
ments contained  in  the  impeaching  question,  Miller  was  called 
and  sworn  by  the  plaintiffs  as  an  impeaching  witness.  The 
record  shows  that  the  trial  court,  over  objection,  permitted 
Miller  to  be  interr6gated  as  to  what  he  said  to  the  witness 
sought  to  be  impeached,  rather  than  what  the  latter  said.  In 
short,  the  impeaching  question,  involving  the  claimed  incon- 
sistent statements  and  which,  in  the  first  instance,  had  been 
put  to  the  witness  sought  to  be  impeached,  was  not  pro- 
pounded precisely  or  in  substance  to  the  impeaching  witness. 
[6]  **The  proper  method  of  impeachment  is  to  formulate  the 
question  so  as  to  embrace  the  very  statement,  at  least  in  sub- 
stance, which  the  witness  whom  it  is  desired  to  impeach  has 
denied  making,  and  to  ask  the  impeaching  witness  for  a  cate- 
gorical answer  whether  the  statement  was  made,  giving  *the 
circumstances  of  times,  places,  and  persons  present.'  (Sec. 
2052,  Code  of  Civ.  Proc.)"  {Norris  v.  Crandail,  B  Cal. 
XJnrep.  706,  [65  Pae.  568,  570].  See,  also,  People  v.  Nonella, 
99  Cal.  333,  [33  Pac.  1097].) 

This  disposes  of  all  of  the  points  made  in  support  of  the 
appeal  which  we  deem  worthy  of  discussion. 

The  judgment  appealed  from  is  reversed. 

Wilbur,  J.,  and  Mdvin,  J.,  concurred. 
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[L.  A.  No.  4893.    Depftrtment  Two.-^une  9,  1919.] 

JOHN  E.  MILLER  et  al.,  Respondents,  v.  ALBERT  SID- 
NET  PITMAN  et  al.,  AppeUante. 

[1]  Estates  op  DECEAsia)  Persons  —  Decree  of  Distribution  —  Col- 
lateral Attack. — A  decree  of  distribution  is  not  subject  to  col- 
lateral attack,  no  matter  how  erronconsly  it  may  appear  to  depart 
from  the  terms  of  the  will  devising^  and  bequeathing  the  estate 
distributed,  if  all  of  .the  interested  parties  have  had  due  notice 
of  the  petition. 

[2]  Id. — ^Petition  for  Distribution  —  Notice  —  Pleading  —  Presump- 
tion.— The  law  does  not  require  personal  notice  to  be  given  of  the 
presentation  and  pendency  of  a  petition  for  final  distribution,  and 
where  the  complaint  in  an  action  to  quiet  title  involving  the  scope, 
effect,  and  finality  of  a  decree  of  distribution  fails  to  allege  that 
the  notice  required  by  law  was  not  given,  it  will  be  presumed  that 
such  notice  was  given. 

[3]  Id. — Distribution  op  Residue  op  Estate  —  Contravention  op 
Terms  of  Will  —  Conclusive  Effect. — A  decree  of  distribution 
which  in  terms  declares  that  it  is  disposing  of  the  "residue  of  the 
estate"  thereinafter  "particularly  described"  as  follows:  "All  of 
said  property  to  C,  P.,  the  widow  of  said  E.  W.  P.,  deceased," 
viewed  in  the  light  of  section  1666  of  the  Code  of  Civil  Proce- 
dure, in  express  terms  distributes  all  of  the  property  of  the  estate 
to  the  widow  without  limitation  and  thereby  confirms  in  her  an 
estate  in  fee  simple  absolute;  and  such  decree,  in  the  absence  of 
a  showing  or  claim  of  extrinsic  fraud  or  mistake,  is  irrevocable 
save  upon  appeal  within  the  time  provided  by  law,  even  though  in 
contravention  of  the  terms  of  the  wilL  t 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kendriek  &  Ardis  for  Appellants. 

A.  Moore,  in  pro.  per.,  R.  A.  Moore  and  Richard  P.  Woods 
for  Respondents. 

LENNON,  J. — This  is  an  appeal  from  a  judgment  quieting 
the  plaintiffs'  title  to  an  undivided  one-fourth  of  a  certain 
tract  of  land  situate  in  the  county  of  Los  Angeles  and  award- 
ing to  the  plaintiffs  the  sum  of  $1,750  for  the  use  and  occu- 
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pation  of  said  lands  for  the  period  during  which  the  trial 
court  found  the  plaintiflFs  were  entitled  to  the  possession 
thereof. 

The  facts  of  the  case,  as  revealed  by  the  pleadings,  proof, 
and  findings,  are  generally  these :  In  February,  1888,  Elias  W. 
Pitman  died  seised  of  a  tract  of  land  which  included  the  land 
in  suit.  By  his  will,  he  left  a  life  estate  in  the  said  land  to 
his  wife,  Charlotte  Pitman,  whom  he  named  as  executrix,  with 
remainders  in  fee  to  their  children  and  to  the  heirs  of  their 
children's  bodies.  Under  the  terms  of  this  will,  the  plaintiff 
John  E.  Miller,  the  orphaned  grandson  of  Elias  W.  and  Char- 
lotte Pitman,  who  was  at  the  time  eleven  years  of  age,  was 
entitled  to  an  undivided  one-sixth  interest  in  the  total  re- 
mainder, his  sister  to  one-sixth,  and  the  defendants  Albert 
S.  Pitman  and  Mary  Cole,  nee  Pitman,  to  one-third  each.  In 
March,  18S8,  the  defendant  Albert  S.  Pitman,  son  of  Elias  W. 
and  Charlotte  Pitmjin,  was  duly  appointed  the  guardian  of 
the  plaintiff  John  E.  Miller  and  of  his  sister,  Mary  Miller, 
and  act.ed  as  such  during  their  minority  and,  in  fact,  never 
was  discharged.  The  will  of  Elias  W.  Pitman  was  duly  ad- 
mitted to  probate  upon  the  petition  of  Charlotte  Pitman,  as 
executrix.  In  due  time,  she  petitioned  the  probate  court  for 
a  decree  of  final  distribution  wherein  she  alleged,  among  other 
things:  *'That  the  said  Charlotte  Pitman,  your  petitioner,  is, 
by  reason  of  the  provisions  of  the  last  will  of  said  deceased, 
now  on  file  in  this  court,  entitled  to  the  whole  of  the  residue 
of  said  estate  during  her  life  time,  and  after  her  death  to  be 
equally  divided  among  his  said  children.*'  In  November, 
1891,  the  probate  court  made  and  entered  its  decree  in  the 
estate  of  Elias  W.  Pitman  finally  distributing  **A11  of  the 
said  property  to  Charlotte  Pitman,  the  widow  of  said  Elias 
W.  Pitman,  deceased."  Charlotte  Pitman  entered  into  pos- 
session of  the  land  in  suit  under  this  decree  of  distribution 
and  subsequently  deeded  a  portion  of  it  to  the  defendant 
Albert  S.  Pitman  absolutely,  leaving  approximately  two- 
thirds  of  the  original  acreage  standing  in  her  name.  In  1900, 
the  said  Albert  S.  Pitman,  desiring  to  sell  the  one-third  so 
conveyed  to  him,  requested  the  plaintiff  Miller  to  join  in  the 
deed.  Miller  did  so,  as  he  testified,  upon  the  representation 
of  Pitman  that  if  he  would  do  so  he.  Pitman,  would  take  this 
one-third  of  the  land  as  his  full  share  of  the  real  property  in 
the  estate  of  Elias  W.  Pitman,    In  1907,  Charlotte  Pitman 
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deeded  the  remaining  two-thirds  to  the  defendants  Albert  S. 
Pitman  and  Mrs.  jCole,  reserving,  however,  unto  herself  a  life 
estdte  therein.  Charlotte  Pitman  died  in  March,  1909.  On 
December  18, 1909,  the  defendant  Albert  S.  Pitman  purchased 
the  interest  of  Mrs.  Cole,  Charles  Cole,  her  husband,  joining 
in  the  deed.  Since  that  time,  Pitman  has  been  in  possession 
of  the  land,  claiming  title  thereto  under  the  conveyances  to 
him  from  Charlotte  Pitman  and  the  Coles.  The  plaintiflEs' 
complaint  alleged,  and  the  trial  court  found,  that  the  defend- 
ants knew  the  terms  of  the  will  of  Elias  W.  Pitman  at  all 
times  after  the  probate  thereof,  and  ''willfully  and  fraudu- 
lently concealed  said  facts  from  the  said  John  E.  Miller," 
and,  in  effect,  that  said  concealment  was  successful  down  to 
1914.  The  court  found  that  the  plaintiff  Miller  was  absent 
from  Los  Angeles  County  and  resided  in  Oregon,  Washington 
|ind  Canada  from  1907  to  the  spring  of  1915,  and,  in  the  latter 
year,  ascertained  for  the  first  time  that  his  grandfather,  Elias 
W.  Pitman,  had  made  him  one  of  the  devisees  in  his  will.  The 
plaintiff  Moore  claims  title  to  a  portion  of  the  land  in  suit 
under  a  deed  from  the  plaintiff  Miller. 

A  first  impression  created  by  a  cursory  reading  of  the 
record  is  that  the  plaintiffs'  cause  of  action  proceeds  in  part 
upon  the  theory  of  a  trust  arising  in  favor  of  the  plaintiff 
Miller  as  the  result  of  a  fraudulent  concealment  by  Charlotte 
Pitman  and  the  defendant  Albert  S.  Pitman  while  standing 
in  the  relation  of  fiduciaries  to  the  said  Miller.  A  closer 
scrutiny  of  the  record  discloses  that  the  plaintiffs'  complaint 
is  framed,  as  were  the  findings  and  judgment  of  the  trial 
court,  upon  the  theory  that  the  probate  court  had  no  jurisdic- 
tion, under  the  issues  presented  by  the  petitions  for  the  pro- 
bate of  the  will  of  Elias  W.  Pitman  and  for  the  final  distri- 
bution of  his  estate,  to  distribute  to  Charlotte  Pitman  any 
interest  therein  greater  than  a  life  estate,  and  that,  as  a  con- 
sequence, the  decree  of  distribution  did  not  divest  the  plaintiff 
John  E.  Miller  of  the  interest  in  -the  estate  of  Elias  W.  Pit- 
man devised  to  him  by  the  terms  of  the  will  and  did  not  disr 
tribute  to  Charlotte  Pitman  the  fee-simple  title  to  the  lands 
in  suit.  With  this  theory  as  a  basis,  the  plaintiffs  contended, 
and  the  trial  court  in  effect  further  found,  that  the  only  inter- 
est, namely,  a  life  estate,  which  Charlotte  Pitman  took  under 
the  decree  of  distribution,  torniinatcHl  at  her  death,  thereby 
vesting  the  remainder  over,  to  the  extent  of  an  undivided  one- 
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fourth,  in  the  plaintiff  Miller  in  fee  simple.  Of  course,  if 
this  theory  were  correct,  it  would  follow,  as  the  trial  court 
ultimately  concluded,  that  the  defendants,  as  grantees  of 
Charlotte  Pitman,  acquired  no  interest  in  or  title  to  the  lands 
in  suit.  In  view  of  the  evident  and  undoubted  theory  of  the 
plaintiffs'  case,  as  thus  outlined,  it  is  obvious  that  the  facts 
relative  to  the  alleged  fraudulent  concealment  were  pleaded, 
proven,  and  found  solely  for  the  purpose  of  tolling  the  statute 
of  limitations  and  need  not,  therefore,  be  considered  for  any 
other  purpose. 

It  thus  appears  that  the  paramount  point  presented  upon  the 
appeal  involves  the  scope,  effect,  and  finality  of  the  decree 
of  distribution  which  was  made  and  entered  in  November, 
1891,  and  never  appealed  from.  The  fundamental  finding  of 
the  trial  court  to  the  effect  that  Charlotte  Pitman  took  no 
more  than  a  life  estate  by  the  decree  of  distribution  is  not 
supported  by  the  evidence.  The  only  evidence  responding  to 
this  phase  of  the  case  consists  of  the  will  of  Elias  W.  Pitman, 
the  petition  for  its  probate,  the  petition  for  the  decree  of  dis- 
tribution and  the  decree  itself.  Neither  extrinsic  fraud  nor 
mistake  in  the  procurement  of  the  decree  was  alleged,  shown 
or  found.  The  decree  is  valid  on  its  face.  Clearly,  the  pro- 
bate court  had  jurisdiction  of  the  subject  matter  of  the  decree 
of  distribution,  and  the  fact  that  the  decree  erroneously  con- 
strued the  terms  of  the  will  did  not  operate  to  render  the 
decree  void.  The  time  for  appeal  from  the  decree  has  long 
since  expired.  [1]  It  is  well  settled  that  a  decree  of  distri- 
bution is  not  subject  to  collateral  attack,  no  matter  how 
erroneously  it  may  appear  to  depart  from  the  terms  of  the 
will  devising  and  bequeathing  the  estate  distributed,  if  all  of 
the  interested  parties  have  had  due  notice  of  the  petition. 
£2]  The  law  does  not  require  personal  notice  to  be  given 
of  the  presentation  and  pendency  of  a  petition  for  final  dis- 
tribution, and,  the  complaint  in  the  present  case  failing  to 
allege  that  the  notice  required  by  law  was  not  given,  it  will 
be  presumed  that  such  notice  was  given.  (Code  Civ.  Proc, 
sees.  1666,  1668;  Daly  v.  Pennie,  86  Cal.  552,  [21  Am.  St. 
Rep.  61,  25  Pac.  67] ;  Lynch  v.  Rooncy,  112  Cal.  279,  [44  Pac. 
565J ;  William  HUl  Co,  v.  Lawler,  116  Cal.  359,  [48  Pac.  323] ; 
Matter  of  Trescony,  119  Cal.  568,  [51  Pac.  951]  ;  Goldtree  v. 
Allison,  119  Cal.  344,  [51  Pac.  561] ;  Goad  v.  Montgomery, 
119  Cal.  552,  [63  Am.  St.  Rep.  145,  51  Pac.  681]  ;  Jetccll  v. 
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Pierce,  120  Cal.  79,  [52  Pac.  132] ;  Cunha  v.  HugJies,  122  CaL 
111,  [68  Am.  St.  Rep.  27,  54  Pac.  535] ;  McKenzie  v.  ^udd, 
125  Cal.  600,  [58  Pac.  199] ;  Toland  v.  Earl,  129  Cal.  148, 
[79  Am.  St.  Rep.  100,  61  Pac.  914] ;  MuLcahexj  v.  Dow,  131 
Cal.  73,  [63  Pac.  158] ;  Keating  v.  Smith,  154  Cal.  191,  [97 
Pac.  300] ;  Estate  of  Learned,  156  Cal.  309,  [104  Pac.  315]  ; 
Rountree  v.  Montague,  30  Cal.  App.  170,  [157  Pac.  623] ; 
Beltran  v.  Hynes,  40  Cal.  App.  177,  [180  Pac.  540].) 

This  brings  ns  to  a  consideration  of  the  legal  eflfect  of  the 
language  of  the  decree.  In  our  judgment,  it  is  susceptible 
of  no  construction  save  that  it  purports  to,  and  does  in  fact, 
distribute  all  of  the  estate  of  Elias  W.  Pitman  to  Charlotte 
Pitman  without  limitation.  In  this  behalf,  4t  will  be  noted 
that  the  decree  in  terms  declares  that  it  is  disposing  of  the 
** residue  of  the  estate"  thereinafter  ** particularly  described" 
as  follows:  "All  of  said  property  to  Charlotte  Pitman^  the 
"Widow  of  said  Elias  W.  Pitman,  deceased."  Section  1666 
of  the  Code  of  Civil  Procedure,  which  provides  the  require- 
ments of  a  decree  of  distribution,  declares  that  it  **must  name 
the  persons  and  the  proportions  or  parts  to  which  ekch  shall 
be  entitled.  ..."  [3]  Viewed  in  the  light  of  this  code 
section,  there  is  no  escape  from  the  conclusion  that  the  decree 
in  controversy  in  express  terms  distributed  all  of  the  property 
of  the  estate  to  Charlotte  Pitman  without  limitation  and 
thereby  confirmed  in  her  an  estate  in  fee  simple  absolute. 
This  decree,  in  the  absence  of  a  showing  or  claim  of  extrinsic 
fraud  or  mistake,  was  irrevocable  save  upon  appeal  within  the 
time  provided  by  law,  even  though  it  was  in  contravention  of 
the  terms  of  the  will.  {McKenzie  v.  Bndd,  supra;  Mulcahey 
V.  Dow,  supra,)  So  long  as  this  decree  stands  unimpeached 
by  such  fraud  or  mistake,  and  it  has  not  been  so  impeached 
herein  by  any  fact  alleged  in  the  pleadings,  developed  in  the 
proof  or  found  by  the  court,  there  is  no  theory  upon  which 
any  right  or  title  of  the  plaintiffs  to  the  land  in  question  can 
be  predicated  and  sustained.  It  follows  that  neither  the 
pleadings  nor  proof  of  the  plaintiffs  suffice  to  support  an 
action  to  quiet  title,  and,  consequently,  the  question  of  the 
statute  of  limitations,  which  was  put  in  issue  by  the  pleadings, 
need  not  now  be  considered. 

This  opinion  might  with  propriety  and  perhaps  in  strictness 
should  end  here,  but  we  do  not  wish  to  be  undei^tood  as  hold- 
ing that  the  plaintiffs  in  the  presence  of  the  potential  equities 
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of  their  case  are  entirely  without  remedy.  Therefore,  we  are 
conistrained  to  say  that,  if  time  has  not  confirmed  a  wrong, 
the  plaintiff's  case  might  very  readily  be  Inade  to  iM-oceed 
through  the  medium  of  appropriate  pleadings  upon  the  equi- 
table theory  which,  while  recognizing  as  a  matter  of  law,  the 
finality  of  the  decree  as  a  muniment  of  title  in  the  defendants, 
nevertheless,  impresses  such  title  with  an  involuntary  trust  in 
favor  of  the  plaintiffs  by  reason  of  extrinsic  fraud,  or  mis- 
take superinduced  by  such  fraud,  in  the  procurement  of  the 
decree  coupled  with  the  breach  of  a  fiduciary  relationship. 
(Estate  of  Walker,  160  Cal.  547,  [36  L.  R.  A.  (N.  S.)  89,  117 
Pac.  510].)  In  this  behalf,  it  may  not  be  amiss  to  note  again 
that  at  the  time  of  the  presentation  and  granting  of  the  peti- 
tion for  the  decree  of  distribution  the  defendant,  AU)ert  S. 
Pitman,  was  the  duly  qualified  and  acting  guardian  of  the 
person  and  estate  of  the  plaintiff  Miller.  The  decree  being 
obviously  erroneous,  it  was  the  undoubted  duty  of  the  defend- 
ant Pitman,  as  such  guardian,  to  have  instituted  and  prose- 
cuted appropriate  proceedings  by  appeal,  or  otherwise,  to 
remedy  the  error.  His  failure  as  guardian  to  thus  protect 
and  preserve  the  interests  of  his  ward  having  ultimately  re- 
sulted to  his  own  advantage,  it  would  seem  to  be  but  just  to 
mal^e  him  a  trustee  to  the  extent  that  he  profited  by  his  de- 
fault. True,  the  defendant  Pitman  did  testify  that  he  never 
knew  that  the  plaintiff  Miller  was  entitled  to  anything  under 
.the  will,  but,  obviously,  it  was  his  business  and  dilty  as 
guardian  to  know  the  terms  of  the  will. 

The  appellant  assigns  error  in  several  of  the  rulings  of  the 
trial  court  concerning  the  admissibility  of  certain  evidence. 
No  argumeni!^  however,  is  made  in  support  of  these  assign- 
ments and,  therefore,  we  do  not  deem  them  worthy  of  dis- 
cussion and  decision. 

The  judgment  appealed  from  is  reversed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Olney, 
J.,  who  were  absent. 

OLXXX  Cal.— 36 
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[L.    A.    No.    6075.    In    Bank.— June    12,    1919.] 

PRANK  A.  WILLIAMS,  AppeUant,  v.  ANNIE  MaoDON- 
ALD,  Respondent. 

£1]  Judgments  —  When  a  Bab. — ^A  judgment  in  order  to  operate 
strictly  as  a  bar  to  a  subsequent  action  must  have  gone  to  the  merits 
of  the  subsequent  action,  either  in  regard  to  some  matter  which  the 
plaintiff  must  make  out  in  order  to  entitle  him  to  a  recovery,  or  in 
regard  to  some  affirmative  defense,  which  is  a  defense  to  the  second 
action  as  well  as  to  the  first. 

£2]  Id. — ^AenoN  for  Ekasonablb  Value  of  Services— Former  Action 
FOR  Agreed  Price — Judgment  Bab  to  Second  Action. — ^In  an  ac- 
tion to  recover  the  reasonable  value  of  services,  a  judgment  ren- 
dered in  a  former  action  for  the  agreed  price  of  the  work  is  a  bar 
to  the  maintenance  of  the  second  action,  where  it  appears  from  the 
judgment-roll  in  the  first  action  that  a  defense,  good  as  to  the 
second  action  as  well  as  the  first,  was  presented  by  the  pleadings 
in  both  actions,  passed  upon  by  the  court  in  the  first,  and  there 
determined  in  favor  of  the  defendant  and  againet  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Los  Angeles.    John  W.  Shenk,' Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Hocker  and  Robert  B.  Austin  for  Appellant. 

Anderson  &  Anderson  and  T.  G.  Anderson  for  Respondent. 

OLNET,  J. — This  is  an  action  to  recover  the  reasonable 
value  of  dental  services  rendered  the  defendant  by  the  plain- 
tiff. 

The  complaint  alleges  in  brief  that  the  plaintiff  is  a  licensed 
and  practicing  dentist;  that  at  the  request  of  the  defendant, 
and  upon  het  promise  to  pay  the  reasonable  value  thereof,  he 
performed  certain  dental  work  for  her,  that  such  work  was 
of  the  reasonable  value  of  $550,  and  that  plaintiff  has  not 
been  paid. 

The  answer  of  the  defendant  denied  that  the  work  was  done 
at  her  request  or  that  it  was  of  any  value.  It  also  set  up 
that  the  plaintiff  had  brought  a  previous  action  against  the 
defendant  on  the  same  demand  and  that  after  trial  final  judg- 
ment had  gone  against  the  plaintifE. 
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On  the  trial  in  this  action  the  judgment-roll  in  the  former 
action  between  the  parties  was  introduced  in  evidence.  It 
showed  that  the  plaintiff  had  commenced  an  action  to  recover, 
not  the  reasonable  value  of,  but  the  agreed  price  for  the  same, 
dental  work,  that  the  defendant  answered  denying  that  any 
contract  was  made  or  that  the  work  was  of  any  value,  that  a 
trial  was  had,  and  that  judgment  was  rendered  in  favor  of  the 
defendant. 

Upon  this  showing  and  without  evidence  other  than. the 
judgment,  the  lower  court  directed  judgment  for  the  defend- 
ant in  the  present  action.  From  this  judgment  the  plaintiff 
appeals. 

The  plaintiff  contends  that  the  first  action  was  one  upon 
a  contract  for  an  agreed  price,  that  the  second  and  present 
one  is  upon  a  contract  for  the  reasonable  value  of  the  work, 
that  the  two  causes  of  action  are  not  the  same,  and  that  the 
judgment  against  the  plaintiff,  in  the  first  is  not  a  bar  to  the 
maintenance  of  the  second.  This  is  the  plaintiff's  sole  con- 
tention. 

If  the  fact  were  that  judgment  went  against  the  plaintiff ' 
in  the  first  action  on  the  sole  ground  that  there  was  no  con- 
tract for  the  work  at  an  agreed  price,  or  even  if  the  fact  were 
that  the  judgment  might  have  gone  against  him  on  that 
ground  alone  and  the  judgment-roll  did  not  show  the  con- 
traiy,  it  might  well  be  that  the  plaintiff's  contention  would 
be  correct.  A  judgment  in  order  to  operate  strictly  as  a  bar 
to  a  subsequent  action  must  have  gone  to  the  merits  of  the 
subsequent  action.  This  is  the  full  extent  of  the  doctrine  of 
such  cases  as  Taylor  v.  Castle,  42  Cal.  367 ,  South  San  Ber- 
nardino etc.  Co,  V.  San  Bernardino  Bank,  127  Cal.  245,  [59 
Pac.  699] ,  and  Heilig  v.  Parlin,  134  Cal.  99,  [66  Pac.  186] , 
cited  on  behalf  of  the  plaintiff.  If,  for  example,  the  plaintiff 
has  mistaken  his  legal  remedy  or  the  proper  form  of  action, 
and  judgment  goes  against  him  for  that  reason,  the  judgment 
is  no  bar  to  a  second  action  rightly  brought. 

[1]  On  the  other  hand,  if  the  judgment-roll  shows  that 
the  judgment  did  go  to  the  merits  of  the  second  action,  either 
in  regard  to  some  matter  which  the  plaintiff  must  make  out 
in  order  to  entitle  him  to  a  recovery,  or  in  regard  to  some 
affirmative  defense,  which  is  a  defense  to  the  second  action 
as  well  as  to  the  first,  then  the  judsrment  is  a  bar.  {Toomy 
V.  Hale,  100  Cal.  172,  [34  Pac.  644]  j  Reed  v.  Cross,  116  Cal. 
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473,  485,  [48  Pac.  491] ;  Green  v.  Thornton^  130  Cal.  482, 
[62  Pac.  750] ;  Lamb  v.  Wahlenmaier,  144  Cal.  91,  [103  Am. 
St.  Rep.  66,  77  Pac.  765] ;  KoeJder  v.  Holt  etc.  Co.,  146  Cal. 
335,  [80  Pac.  73] ;  Estate  of  Harrington,  147  Cal.  124,  [109 
Am.  St.  Rep.  118,  81  Pac.  546].) 

[2]  In  the  present  case  the  judgment-roll  in  the  first 
action  shows  that  a  defense,  good  as  to  the  second  action  as 
well  as  to  the  first,  was  presented  by  the  pleadings  in  both 
actiqns,  passed  upon  by  the  court  in  the  first,  and  there  deter- 
mined in  favor  of  the  defendant  and  against  the  plaintiff.  In 
response  to  a  defense  specially  pleaded,  the  court  found  that 
the  plaintiff's  work  had  been  done  in  so  careless  and  negligent 
a  manner  as  to  be  worthless  to  her.  This  fact,  if  true,  was  a 
good  defense  not  only  to  the  first,  but  to  the  second  action, 
and  its  truth  having  been  established  as  a  finality  between  the 
parties,  the  judgment  so  establishing  it  is  a  bar  to  the  second 
action,  or  possibly  putting  it  more  accurately,  although  the 
difference  is  here  immaterial,  is  a  final  and  conclusive  defense 
to  the  second  action. 

Plaintiff's  counsel  in  support  of  his  position  quotes  the  fol- 
lowing from  Phelan  v.  Quinn,  130  Cal.  374,  378,  [62  Pac.  623, 
624]  :  ''Respondent  correctly  states  the  rule  that  in  order  to 
constitute  matter  res  jvMcata  there  must  be  certain  enumer- 
ated existing  identities.  Mr.  Freeman  is  cited  to  the  effect 
that  a  judgment  is  conclusive  only  upon  the  issues  tendered 
by  the  plaintiff's  complaint.  (Freeman  on  Judgments,  4th 
ed.,  sec.  249;  2  Black  on  Judgments,  sees.  731-733;  Lillis  v. 
Emigrant  Bitch  Co.,  95  Cal.  558,  [30  Pac.  1108] ;  Cromwell  v. 
County  of  Sacramento,  94  U.  S.  353^  [24  L.  Ed.  195;  see,  also, 
Rose's  U.  S.  Notes].)  The  test  is  also  claimed  to  be:  'Would 
the  same  evidence  support  and  establish  both  the  present  and 
former  action!'  If  so,  it  is  conceded  the  former  recovery 
would  be  a  bar ;  if  otherwise,  it  does  not  stand  in  the  way  of 
the  second  action.  (Citing  Freeman  on  Judgments,  sec.  259; 
2  Black  on  Judgments,  sec.  726;  Taylor  v.  Castle,  42  Cal. 
367.  ...  )" 

In  Phelan  v.  Quinn  the  cause  of  action  involved  in  the 
second  action  was  very  clearly  the  same  as  that  involved  in 
the  first  and  the  court  so  held.  The  decision  itself,  therefore, 
does  not  immediately  touch  the  point  here.  It  may  be  worth 
while,  however,  to  discuss  briefly  the  two  references  to  Free- 
man.   It  is  said:  "Mr.  Freeman  is  cited  to  the  effect  that  a 
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judgment  is  conclusive  only  upon  the  issues  tendered  by  the 
complaint."  But  this  is  not  what  Mr.  BJreeman  said.  He 
was  discussing  the  question  as  to  when  an  issue  is  deemed  to 
be  concluded  by  a  judgment,  even  though  such  issue  was  not 
actually  made  in  the  first  action.  His  language  is  (section 
249):  **The  general  expression,  often  found  in  the  reports, 
that  a  judgment  is  conclusive  of  every  matter  which  the  par- 
ties might  have  litigated  in  the  action  is  misleading.  What 
is  really  meant  by  this  expression  is,  that  a  judgment  is  con- 
clusive upon  the  issues  tendered  by  the  plaintiff's  complaint.'* 
This  language  has  no  reference  to  the  case  of  an  issue  ten- 
dered by  the  answer  as  distinguished  from  the  complaint. 
That  Mr.  Freeman  has  no  such  distinction  in  mind  is  evident 
from  his  language  a  few  sentences  later  when  in  summing  up 
his  discussion,  he  says :  Neither  party  can  decline  to  meet  an 
issue  tendered  by  the  other,  and  then  maintain  that  it  has  not 
become  res  judicata.^' 

As  to  the  test,  **  Would  the  same  evidence  support  and 
establish  both  the  present  and  the  former  action  f  it  is  neces- 
sary only  to  point  out  that  the  issue  here  adjudicated  was  one 
tendered  by  the  answer  by  way  of  defense  and  not  one  ten- 
dered by  the  complaint.  Such  defense  would  be  supported 
and  established  by  exactly  the  same  evidence  both  in  the  pres- 
ent and  in  the  former  action.  The  test  is  one  which  in  prin- 
ciple is  as  applicable  to  an  affirmative  defense  as  to  the  issues 
tendered  by  the  complaint.  It  was  certainly  very  far  from 
Mr.  Freeman's  intention  to  say  that  an  aflirmative  defense 
once  litigated  and  determined  between  the  parties  is  not  con- 
clusive between  them,  and  yet  this  is  necessary  if  the  lan- 
guage referred  to  is  to  be  taken  as  supporting  the  plaintiff's 
position.  , 

Judgment  aflBrmed. 

Shaw,  J.,  Lennon,  J.,  Lawlor,  J.,  Wilbur,  J.,  Melvin,  J.,  and 
Angellotti,  C.  J.,  concurred 
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[L.  A.  No.  4596.    In  Bank.— Jime  13,  1W9.] 

MEBTA  MANN,  Respondent,  v.  DE  WITT  SCOTT  et  aL, 

Appellants. 

[1]  Neglioenob  —  Crossing  of  Cmr  Street  —  Duty  op  Pedestrian. — 
There  is  no  positive  duty  to  stop,  look,  and  listen  when  a  pedestrian 
is  about  to  cross  a  city  street. 

[2]  Id. — Ordinary  Care  op  Pedestrian  —  Examination  in  Light  op 
Attending  Circumstances. — The  question  of  negligence,  under  the 
usual  rule  of  ordinary  care  that  devolves  upon  foot-travelers,  must 
be  examined  in  the  light  of  all  the  attendant  circumstances,  one 
of  which  may  be  the  knowledge  of  the  existence  of  a  statute  or  an 
ordinance  prescribing  certain  fixed  regulations  for  observance  by 
automobile  drivers. 

[3]  Id. — ^Personal  Injuries — Colusion  op  Automobile  Wit^  Pedes- 
TEUAN — Conduct  op  Plaintiff— Question  por  Jury. — In  an  action 
for  damages  for  personal  injuries  sustained  by  a  pedestrian  on  a 
city  street  from  being  struck  by  an  automobile  while  attempting 
to  board  a  street-ear,  it  was  a  question  for  the  determination  of 
the  jury  as  to  whether  plaintiff  in  observing  the  approach  of  the 
automobile  was  warranted  in  relying  upon  a  compliance  by  defend- 
ant witly  the  requirements  of  an  ordinance  of  the  city  requiring 
automobiles  traveling  behind  street-cars  to  stop  ten  feet  in  the 
rear  of  the  cars  when  they  stopped  to  take  on  or  let  off  passengers. 

[4]  Id. — Passing  op  Street-car  by  Automobile  —  Municipal  Ordi- 
nance— State  Motor  Vehicle  Act — Instruction. — In  such  action, 
there  was  no  error  in  giving  an  instruction  embodying  the  regula- 
tory provisions  of  a  city  ordinance  that  an  automobile  traveling 
behind  a  street-ear  should  stop  ten  feet  in  the  rear  of  the  car  when 
the  car  stopped  to  let  off  or  take  on  passengers,  on  the  theory  that 
the  State  Motor  Vehicle  Act  of  1913  was  controlling  upon  the  sub- 
ject, which  only  requires  that  the  driver  of  an  automobile  in  pass- 
ing a  street  car  shall  operate  the  vehicle  with  due  care  and  caution 
and  shall  bring  it  to  a  full  stop  if  reasonably  necessary  to  the 
safety  of  passengers  alighting  from  or  boarding  such  street-car, 
since  such  ordinance  is  not  inconsistent  with  the  state  law. 

[5]  Municipal  Corporations  —  Power  to  Enact  Additional  Regu- 
lations TO  State  £Awq, — Where  the  legislature  has  assumed 
to  regulate  a  given  course  of  conlluct  by  prohibitory  enactments, 
a  municipality  with  subordinate  power  to  act  in  the  matter,  may 
make  such  new  and  additional  regulations  in  aid  and  furtherance 
of  the  purpose  of  the  general  law  as  may  seem  fit  and  appropriate 
to  the  necessities  of  the  particular  locality  and  which  are  not  in 
'    themselves  unreasonable. 
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[6]  Motor  Vehicle  Act  —  Extension  of  Operation  to  City  Street 
TRAino — PuRPOss  op  Legislature. — The  legislature  by  extending 
the  operation  of  the  Motor  Vehicle  Act  in  terms  to  the  traffic  upon 
city  streets  did  no  more  than  to  prescribe  obviously  necessary  safe- 
guards for  travel  upon  such  streets  viewed  as  part  of  the  public 
highways  of  the  state  in  which  all  of  the  people  of  the  state  are 
essentially  interested,  and  it  did  not  thereby  intend  to  prohibit  the 
enactment  of  such  new  and  additional  police  regulations  in  further- 
ance of  the  purpose  of  the  act  as  might  appear  reasonable^  and 
proper  in  a  given  locality. 

[7]  Id. — BioHT  OP  Plaintiff  to  Becover — Injuries  from  Violation  of 
Ordinance — Instruction. — ^In  such  action,  an  instruction  to  the 
effect  that  if  the  jury  believed  defendants  violated  the  ordinance 
and  that  "by  reason  thereof**  plaintiff  sustained  injuries,  then  they 
should  find  for  the  plaintiff,  if  they  should  further  find  that  at  the 
time  the  plaintiff  was  in  the  exercise  of  reasonable  care  with  regard 
to  her  own  safety,  was  not  prejudicially  erroneous,  where  from  the 
instructions  as  a  whole  it  was  shown  that  the  jurors  were  fully 
advised  as  to  the  necessity  for  finding  that  plaintiff's  injuries  re- 
sulted from  defendants*  conduct  as  the  proximate  cause  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rufus  V.  Bowen  and  Duke  Stone  for  Appellants. 

Shepard,  01m  &  Swenson  for  Respondent 

LENNON,  J. — The  facts  upon  which  this  appeal  is  based 
are  stated  in  the  opinion  of  Mr.  Justice  Finlayson,  presiding 
in  the  district  court  of  appeal,  second  appellate  district,  divi- 
sion two.    We  adopt  that  opinion  in  part  as  follows: 

**  While  crossing  from  the  sidewalk  to  where  was  standing 
a  street-car  that  she  intended  taking,  plaintiflf  was  struck  by 
an  automobile  owned  by  defendant  Scott  and  driven  by  his 
chauffeur,  defendant  Layman.  She  brought  the  action  to  re- 
cover damages  for  the  personal  injuries  thus  occasioned. 
Verdict  and  judgment  were  for  plaintiff.  From  the  judg- 
ment and  order  denying  their  motion  for  a  new  trial  defend- 
ants appeal.  The  injury  occurred  shortly  after  9  o'clock  in 
the  evening,  in  the  city  of  Los  Angeles,  on  Main^treet,  whicl) 
runs  approximately  north  and  south,  and  at  the  intersection 
of  that  thoroughfare  with  Republic  Street.    Appellants'  main 
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contentions  are :  (1)  That  the  court  erred  in  not  granting  their 
motion  for  a  nonsuit,  in  that,  so  it  is  claimed,  respondent's 
case  shows  contributory  negligence;  (2)  That,  for  the  same 
reason,  the  evidence  is  insufficient  to  sustain  the  verdict ;  and 
(3)  That  the  court  committed  prejudicial  error  in  giving  cer- 
tain instructions  to  the  jury. 

'*1.  We  cannot  say  that,  as  a  matter  of  law,  respondent  was 
guilty  of  contributory  negligence — ^that  is,  that  *all  the  faxits 
plainly  and  inevitably  point  to  such  n^ligence,  leaving  no 
room  for  argument  or  doubt.'  (Bailey  v.  Market  Street  Ry. 
Co.,  110  Cial.  328,  [42  Pac.  914].)  As  is  usual  in  such  cases, 
there  is  a  sharp  conflict  between  the  several  witnesses.  There 
was  evidence,  however,  to  support  the  following  facts :  Imme- 
diately prior  to  the  accident  respondent  had  stopped  to  mail 
a  letter  in  a  mail-box  on  the  west  side  of  Main  Street,  at  the 
northwest  corner  of  the  intersection  of  that  thoroughfare  with 
Republic  Street.  It  was  her  purpose  to  board  a  south-bound 
Main  Street  car,  which  she  saw  coming  toward  her  from  the 
north.  The  automobile  and  the  street-car  were  both  traveling 
6n  Main  Street  in  the  same  direction.  As  respondent  stepped 
up  to  the  box  to  drop  her  letter  she  noticed  the  street-car 
stop.  It  had  stopped  on  the  near  side  of  the  crossing,  upon 
a  signal  given  by  two  persons  who  wished  to  board  the  car. 
Just  before  dropping  the  letter  respondent  glanced  up,  looked 
toward  the  north,  saw  the  street-car  coming  and  started  for 
it  She  testified  that,  as  she  glanced  up  and  saw  the  car 
approaching,  there  was  nothing  else  in  sight;  that,  as  she 
stepped  from  the  sidewalk,  there  was  no  automobile  or  other 
vehicle  in  sight ;  that  as  she  stepped  off  the  sidewalk  she 
looked  to  see  if  the  street  was  clear — to  see  if  anything  was 
coming — and  then  started  for  the  street-car,  which,  in  the 
meantime,  had  stopped  on  the  near  side  of  the  crossing, 
directly  opposite  the  spot  where  sho  stepped  from  the  side- 
walk. Asked  on  cross-examination  which  way  she  was  look- 
ing as  she  stepped  from  the  curb,  plaintiff  replied  that  she  did 
not  know,  but  that  she  supposed  she  was  looking  directly 
toward  the  street-car,  which  had  stopped  just  as  she  mailed 
the  letter.  She  intended  boarding  the  car  at  its  front-end 
entrance.  When  she  left  the  sidewalk  she  did  not  again  look 
to  see  if  any  automobile  was  coming.  After  taking  two  or 
three  steps  from  the  curb,  and  when  about  four  feet  from 
the  sidewalk,  she  was  struck  down  and  injured  by  appellants' 
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automobile,  which,  coining  toward  her  from  the  north,  was 
traveling  abreast  of  the  street-car,  and  between  it  and  the 
sidewalk.  The  place  where  the  street-car  had  stopped  was  the 
usual  stopping  place.  As  the  motorman  brought  his  car  to  a 
stop  to  permit  the  passengers  to  enter,  he  saw  the  headlight 
of  appellants'  automobile  flash  upon  respondent.  This  caused 
him  to  look  back.  As  he  did  so  he  saw  appellants'  automobile 
to  his  right,  opposite  about  the  middle  of  his  car,  still  travel- 
ing, and  going  at  a  speed  of  between  eight  and  twelve  miles 
an  hour.  When  the  automobile  came  to  a  stop  its  r^ar  wheel 
was  about  directly  opposite  the  front  entrance  of  the  street- 
car. The  street-car  had  come  to  a  stop  just  as  the  automobile 
reached  the  rear  end  of  the  car.  For  a  short  distance  north 
of  the  intersection  of  Main  and  Republic  Streets,  the  street- 
car was  traveling  ahead  of  appellants'  automobile.  Defend- 
ant Layman,  who  was  driving  the  automobile,  testifies  that, 
before  reaching  the  intersection,  the  street-car  was  ahead  of 
him ;  that  there  was  a  machine  or  two  parked  along  the  side- 
walk on  Main  Street ;  that  there  was  no  room  to  pass  between 
the  machines  and  the  car;  that  he  wanted  the  street-car, 
which  was  traveling  very  slowly,  to  run  on ;  and  that  he  ran 
on  slowly  behind  the  car  until  he  had  passed  the  machines 
parked  along  the  sidewalk,  when  he  swung  his  automobile  be- 
side the  street-car  and  ran  along  beside  it  at  about  twelve 
miles  an  hour.  It  will  thus  be  seen  that  the  jury  may  well 
have  been  justified  in  finding  that  the  driver  of  the  automo- 
bile, while  traveling  in  the  same  direction  as  the  street-car, 
saw  the  car  slow  down  to  permit  the  entrance  of  passengers, 
and  instead  of  bringing  his  automobile  to  a  stop  behind  the 
car  when  it  stopped,  continued  on  his  course,  intending  to 
pass  the  car  as  it  stood  waiting  for  passengers,  as  he  doubt- 
less would  have  done  had  he  not  collided  with  the  respondent. 
''Appellants  contend  that,  before  leaving  the  sidewalk  to 
board  the  street-car  as  it  stood  in  Main  Street  opposite  her, 
respondent,  as  a  matter  of  law,  was  in  duty  bound  to  look 
toward  the' north  to  see  if  any  automobile  was  approaching, 
and  further,  that,  had  she  so  looked,  she  necessarily  must  have 
seen  appellants'  on-coming  automobile,  and  that,  therefore, 
her  testimony  that  she  did  look  and  saw  no  automobile  is  not 
enough  to  support  a  verdict  in  her  favor — citing  in  support 
of  this  contention  Chrisstnger  v.  Southern  Pacific  Ry.  Co., 
169  Cal.  619,  [149  Pac.  175] — an  action  against  a  steam  rail- 
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way  company.  ...  [1]  There  is  no  positive  duty  to  stop, 
look,  and  listen  when  a  pedestrian  is  about  to  cross  a  city 

street (  .  .  .  Blackwell  v.  Benunck,  21  Cal.  App.  131, 

[131  Pac.  94] ;  .  .  .^Clark  v.  Bennett,  123  Cal.  275,  [55  Pac. 
908].)  [Compare,  also,  Scott  v.  San  Bernardino  Valley  Trac- 
tion Co.,  152  Cal.  604,  610,  [93  Pac.  677.]  [2]  The  question 
of  negligence,  under  the  usual  rule  of  ordinary  care  that  de- 
volves upon  foot-travelers,  must  be  examined  in  the  light  of 
all  the  attendant  circumstances,  one  of  which  may  be  knowl- 
edge of  the  existence  of  a  statute  or  an  ordinance  prescribing 
certain  fixed  regulations  for  observance  by  automobile  drivers. 
And  it  may  be  that  if  the  jurors  in  this  case  rejected,  as  im- 
probable, respondent's  testimony  that  she  looked  and  saw  no 
approaching  automobile,  they,  nevertheless,  concluded — as  well 
they  might — that  if  she  did  see  the  automobile  before  leav- 
ing the  sidewalk,  she  reasoned  that  its  driver  would  comply 
with  the  city  ordinance,  referred  to  in  the  court's  instruc- 
tions, requiring  an  automobile  traveling  behind  a  street-car  to 
stop  ten  feet  in  the  rear  of  the  car  if  it  stops  to  let  off  or  take 
on  passengers,  until  the  passengers  have  safely  alighted  from 
or  boarded  the  car.  [3]  Whether,  if  she  saw  the  automo- 
bile, respondent  would  have  been  warranted  in  going  toward 
the  street-car  without  further  watching  the  automobile  ap- 
proach, relying  upon  a  compliance  by  the  appellants  with  the 
requirements  of  the  ordinance,  was  a  question  upon  which 
men's  minds  might  well  differ,  and  hence  it  was  properly  a 
case  for  the  jury.  .  .  . 

"2.  Neither  can  we  hold  that  there  was  not  sufficient  evi- 
dence to  justify  the  jury  in  finding  that  appellants  were 
guilty  of  negligence.  The  evidence  was  such  that  this  ques- 
tion was  wholly  within  the  province  of  the  jury.  [Scott  v. 
S(m  Bernardino  Valley  Traction  Co,,  supra,] 

"3.  We  see  no  reason  for  reversing  the  judgment  on  ac- 
count of  any  alleged  prejudicial  error  in  the  matter  of 
instructions.  The  court  substantially  in  the  language  of  the 
Motor  Vehicle  Act  [of  1913  (Stats.  1913,  p.  639)],  instructed 
the  jury  to  the  effect  that  automobiles  approaching  an  'inter- 
secting street  shall  be  under  the  control  of  the  operator ;  that 
it  shall  be  the  duty  of  the  operator,  when  overtaking  another 
vehicle,  to  sound  an  audible  and  suitable  signal  before  pass- 
ing; and  that  the  driver  of  an  automobile,  when  passing 
street-cars  operated  in  the  city,  shall  operate  his  automobile 
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*with  due  care  and  caution,  so  that  the  safety  of  passengers 
alighting  from  or  boarding  such  street-car  shall  be  protected, 
and  for  that  purpose  said  vehicle  shall  be  brought  to  a  full 
stop,  if  reasonably  necessary  to  obtain  his  object.'  The 
court,  substantially  in  the  language  of  the  ordinance  above 
referred  to,  likewise  instructed  the  jury  as  follows:  *If  you 
believe  .  .  .  that  the  defendant  Layman  was  in  the  employ 
of  the  defendant  Scott,  and  was  driving  his  automobile  .  .  . 
in  a  southerly  direction  on  Main  Street  at  or  near  the  inter- 
section of  Republic  Street  .  .  .  and  that  ...  a  street-car 
was  proceeding  in  a  southerly  direction  on  said  Main  Street ; 
that  the  said  street-car  had  stopped  ...  for  the  purpose  of 
permitting  passengers  to  alight  therefrom,  or  to  board  the 
same ;  and  that  the  defendant  Layman  violated  the  ordinance 
of  the  city  of  Los  Angeles  prescribing  and  directing  that  the 
driver  of  an  automobile  must  stop  the  same  at  least  ten  feet 
in  the  rear  of  such  street-car  .  .  .  until  such  passengers,  or 
intended  passengers,  have  .  .  .  boarded  said  street-car  .  .  • 
and  that  the  defendant  Layman  failed  and  neglected  to  so 
stop  said  automobile,  .  /.  but  proceeded  to  pass  the  street- 
car in  violation  of  said  ordinance,  and  that  by  reason  thereof 
plaintiff  sustained  injuries,  then  you  should  find  for  plain- 
tiff — ^if  you  further  find  that  at  that  time  the  plaintiff  was  in 
the  exercise  of  reasonable  care  with  regard  to  her  own  safety. ' 
It  is  not  disputed  that,  at  the  time  of  the  accident,  there  was 
an  ordinance  of  the  city  of  Los  Angeles  prescribing  regula- 
tions substantially  as  set  forth  in  the  instruction  last  quoted. 
It  is,  however,  contended:  (1)  That  the  State  Motor  Vehicle 
Act  is  the  controlling  law  upon  the  subject  and  that  it  was 
error  to  give  an  instruction  embodying  the  regulatory  provi- 
sions of  the  city  ordinance;  (2)  That  an  instruction  on  both 
the  state  law  and  city  ordinance,  where  they  are  distinct  and 
independent  declarations  of  law,  is  error;  and  (3)  That,  in- 
stead of  instructing  that  a  violation  of  the  ordinance,  when 
the  proximate  cause  of  the  injury,  is  negUgen^^e,  the  court 
erroneously  instructed  the  jury,  in  absolute  terms,  that,  if  ap- 
pellants violated  the  ordinance  in  the  particular  designated, 
and  if,  by  reason  thereof,  plaintiff  sustained  injuries,  'then 
you  should  find  for  plaintiff.' '' 

[4]  Upon  a  careful  reconsideration  of  the  appellants'  con- 
tention that  the  State  Motor  Vehicle  Act  of  1913  is  the  eon- 
trolling  law  upon  the  subject  and  that  it  was  error  to  give  an 
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instruction  embodying  the  regulatory  provisions  of  the  city 
ordinance,  we  are  constrained  to  confirm  the  opinion  of  the 
district  court  of  appeal  that  the  municipal  ordinance  in  the 
respect  noted  was  not  inconsistent  with  the  state  law,  but  was 
valid  and  operative  in  the  city  of  Los  Angeles  at  the  time  of 
the  plaintiff's  injury.  And  this,  we  think,  is  so  regardless 
of  the  question  of  whether  or  not  the  regulation  of  the  traflSc 
upon  the  streets  of  a  city  is  a  ''municipal  affair."  Conceding 
that  if  there  were  in  fact  a  conflict  between  the  ordinance  and 
the  Motor  Vehicle  Act,  the  state  law  would  prevail,  still  we 
find  no  conflict  or  inconsistency  between  the  two  enactments. 
The  state  law  requires  that  a  motor  vehicle  be  operated  with 
due  care  and  caution  when  it  overtakes  a  street-car  which  is 
stopping  on  a  city  street  to  receive  or  discharge  passengers, 
and  further  provides  that  the  vehicle  shall  be  brought  to  a 
full  stop  if  reasonably  necessary  for  the  safety  of  such  pas- 
sengers. The  municipal  ordinance  requires  that  the  vehicle 
shall  in  all  cases  be  stopped  at  a  distance  of  ten  feet  in  the 
rear  of  the  stopping  street-car.  The  ordinance  certainly  does 
not  attempt  to  make  lawful  the  performance  of  any  act  for- 
bidden by  the  state  law.  It  follows  that  a  conflict,  if  any, 
can  exist  only  upon  the  theory  that  the  ordinance  prohibits 
that  which  is  affirmatively  authorized  by  the  Motor  Vehicle 
Act.  In  short,  the  appellants  are  placed  under  the  necessity 
of  contending  that  that  act  aflBrmatively  authorizes  motor 
vehicles  to  pass  a  stopping  street-car  in  a  city  whenever  the 
apparent  risk  involved  in  so  doing  would  not  deter  an  ordi- 
narily prudent  and  careful  driver.'  We  do  not  so  construe 
the  statute.  [6]  Where  the  legislature  has  assumed  to  regu- 
late a  given  course  of  conduct  by  prohibitory  enactments,  a 
municipality  with  subordinate  power  to  act  in  the  matter  may 
make  such  new  and  additional  regulations  in  aid  and  further- 
ance of  the  purpose  of  the  general  law  as  may  seem  fit  and 
appropriate  to  the  necessities  of  the  particular  locality  and 
which  are  not  in  themselves  unreasonable.  Mr.  Justice  Hen- 
shaw  stated  in  the  case  of  In  re  Hoffm/in,  155  Cal.  114,  118, 
[132  Am.  St.  Rep.  75,  99  Pae.  517,  519],  that  the  correctness 
of  this  principle  cannot  be  doubted.  He  continues:  **If  the 
state  should  pass  a  law  declaring  it  unlawful  to  erect  a  chim- 
ney of  a  height  exceeding  one  hundred  and  fifty  feet,  would 
anyone  seriously  contend  that  a  city  of  the  state  within  the 
earthquake  zone  might  not  by  ordinance^  in  the  clear  exercise 
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of  police  power,  for  the  benefit  of  its  citizens,  still  further  re- 
strict the  height  of  chimneys?  Such,  in  principle,  is  the  pres- 
ent case.  The  legislature  has  in  effect  declared  that  it  shall 
be  unlawful  to  sell  milk  containing  less  than  eleven  and  five 
tenths  per  centum  solids,  three  per  centum  of  which  solids 
shall  be  milk  fat.  An  ordinance  of  a  municipality  requiring 
of  the  milk  vended  therein  a  larger  percentage  of  solids,  if  not 
in  its  exactions  unreasonable,  does  no  violence  to  the  law  of 
the  state.  The  state's  declaration  merely  is  that  milk  shall 
not  be  sold  containing  less  than  eleven  and  five-tenths  per 
centum  of  solids,  three  per  centum  of  which  shall  be  milk  fat. 
If  the  city  of  Los  Angeles  had  provided  that  milk  might  be 
vended  which  contained  less  per  centum  of  milk  fats  than  that 
exacted  by  the  state  law,  there  would  be  presented  a  plain 
case  of  conflict.  The  municipality  would  be  endeavoring  to 
legalize  that  which  the  state  had  declared  to  be  unlawful.  But 
what  the  city  has  in  fact  done  has  been  to  impose  not  fewer 
but  additional  qualifications  upon  the  milk  which  may  be 
vended  to  its  consumers.  The  state  in  its  laws  deals  with  all 
of  its  territory  and  all  of  its  people.  The  exactions  which  it 
prescribes  operate  (except  in  municipal  affairs)  upon  the  peo- 
ple of  the  state,  urban  and  rural,  but  it  may  often  happen, 
and  does  often  happen  that  the  requirements  which  the  state 
sees  fit  to  impose  may  not  be  adequate  to  meet  the  demands 
of  densely  populated  municipalities;  so  that  it  becomes 
proper  and  even  necessary  for  municipalities  to  add  to  state 
regulations  provisions  adapted  to  their  special  requirements. 
Such  is  the  nature  of  the  legislation  here  questioned." 

It  is  true  that  in  the  case  of  In  re  Hoffman,  supra,  the  state 
statute  therein  considered  was  general  in  its  terms  and  made 
no  distinction  between  regulations  applicable  in  urban  and 
those  applicable  in  rural  communities,  whereas  the  Motor 
Vehicle  Act  makes  express  provision  that  certain  rules  shall 
apply  in  business  districts,  that  other  rules  shall  apply  in  ter- 
ritory which  is  closely  built  tip  and  that  still  different  rules 
shall  apply  in  country  districts.  But  it  does  not  follow  that, 
because  the  legislature  has  seen  fit  to  distinguish  in  the  opera- 
tion of  the  act  between  urban  and  rural  communities  and  to 
make  certain  general  rules  applicable  in  all  of  the  cities  of 
the  state,  it  has  thereby  impliedly  prohibited  the  enactment 
of  additional  local  regulations  by  municipalities  in  keeping 
with  the  purpose  of  the  general  law.    The  question  whether 
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the  legislature  has  undertaken  to  occupy  exclusively  a  given 
field  of  legislation  is,  we  think,  to  be  determined  in  every  case 
upon  an  analysis  of  the  statute  and  of  the  facts  and  circum- 
stances upon  which  it  was  intended  to  operate.  Such  was  the 
analysis  made  in  the  case  of  In  re  Hoffrrum,  supra.  The  opin- 
ion of  this  court  in  Ex  parte  Hong  Shen,  98  Cal.  681,  684,  [33 
Pac.  799,  800] ,  was  based  upon  the  same  process  of  reasoning. 
There  it  was  said : 

"Our  constitution  provides  that  'any  county,  city,  town,  or 
township,  may  make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws.'  (Art.  XI.,  sec.'  11.)  It  is 
claimed  by  the  petitioner  that,  inasmuch  as  the  legislature 
has  regulated  the  sale  of  certain  poisons,  including  opium,  by 
the  acts  above  referred  to,  it  is  not  within  the  power  of  the 
board  of  supervisors  of  the  city  and  county  of  San  Francisco 
to  make  another  regulation  or  to  prohibit  the  sale  of  opium ; 
that  an  ordinance  is  in  conflict  with  the  general  laws  when  it 
makes  another  and  different  regulation  for  the  sale  of  an  arti- 
cle of  commerce  than  that  provided  by  a  statute  of  the  state. 

"The  soundness  of  this  contention  we  cannot  admit.  There 
may  be  different  regulation^  without  a  conflict.  .  .  .  ^,  in 
the  action  at  bar,  the  legislature  has  simply  prohibited  the 
sale  of  opium,  and  certain  other  poisons,  unless  a  certain  rec- 
ord is  kept.  It  has  not  directly  authorized  the  sale  of  opium 
without  the  prescription  of  a  physician ;  it  has  not  legislated 
upon  that  subject  at  all,  except  in  providing  that  where  a 
physician's  prescription  is  presented  no  other  record  need  be 
kept.  The  city  has  gone  further  than  the  statute  and  pro- 
vided that  no  opium  shall  be  sold  without  a  prescription. 
While  the  regulation  is  different  from  that  of  the  state  there 
is  no  canflict,  and,  therefore,  it  is  not  in  violation  of  the  pro- 
vision of  the  constitution  quoted  above." 

Upon  a  careful  analysis  of  the  Motor  Vehicle  Act  of  1913 
and  of  its  purpose  viewed  in  the  light  of  the  traffic  conditions 
upon  which  it  was  intended  to  operate,  we  are  of  the  opinion 
that  the  reasoning  of  the  court  in  the  case  last  quoted  is  de- 
cisive of  the  question  now  presented.  [6]  In  other  words, 
we  believe  that  by  extending  the  operation  of  the  act  in  terms 
to  the  traffic  upon  city  streets  the  legislature  did  no  more  than 
to  prescribe  obviously  necessary  safeguards  for  travel  upon 
such  streets  viewed  as  part  of  the  public  highways  of  the  state 
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in  which  all  of  the  people  of  the  state  are  essentially  inter- 
ested, and  that  it  did  not  thereby  intend  to  prohibit  the 
enactment  of  such  new  and  additional  police  regulations  in 
furtherance  of  the  purpose  of  the  act  as  might  appear  rea- 
sonable and  proper  in  a  given  locality.  It  is  true  that  the 
Motor  Vehicle  Act  of  1915  expressly  limited  the  scope  of  such 
police  regulations.  (Stats.  1915,  c.  188,  sec.  22d.)  It  may 
perhaps  be  open  to  question  whether  the  ordinance  here  in 
controversy  falls  within  the  prohibition  of  that  act,  but  it  is 
sufficient  for  the  purpose  of  this  case  to  say  that  the  Motor 
Vehicle  Act  as  in  force  at  the  time  of  the  plaintiff's  injury 
did  not  contain  a  clause  prescribing  limitations  upon  the 
local  regulation  of  traffic.  Moreover,  the  very  fact  that  sub- 
division ''d''  was  added  to  section  22  of  the  Motor  Vehicle 
Act  in  1915  shows,  we  think,  that  the  construction  which  we 
have  placed  upon  the  act  as  it  stood  at  the  time  of  the  plain- 
tiff's injury  accords  with  the  legislative  intent. 

The  remaining  contentions  of  the  appellants  are  fully  and 
correctly  answered  in  the  remaining  portion  of  the  opinion  of 
Mr.  Justice  Pinlayson  which  we  adopt  as  follows:  "Nor  was 
it  prejudicial  error  to  instruct  the  jury  in  the  language  of 
both  the  state  law  and  the  ordinance.  Upon  this  point  appel- 
lants cite  Sheperd  v.  St.  LatUs  Transit  Co.,  189  Mo.  362,  [87 
S.  W.  1007],  where  the  court  enunciated  the  well  recognized 
doctrine  that  where  two  inconsistent  instructions  are  given, 
one  declaring  the  law  correctly  and  the  other  erroneously, 
the  one  that  declares  the  law  correctly  does  not  cure  the  error 
of  the  other.  But  here  there  is  no  inconsistency  between  the 
specific  requirements  of  the  ordinance  and  the  more  general 
requirement  of  the  state  law  that  the  driver  of  an  automobile 
passing  a  street-car  'shall  operate  the  vehicle  with- due  care 
and  caution, '  and  shall  bring  it  to  '  a  full  stop  if  reasonably 
necessary'  to  the  safety  of  passengers  alighting  from  or  board- 
ing such  street-car.  The  ordinance  has  simply  declared  what, 
under  certain  circumstances,  shall  be  necessary  to  constitute 
*due  care  and  caution'  for  the  safety  of  such  passengers. 
Furthermore,  if,  as  we  hold,  the  ordinance  is  operative  .  .  . 
appellants  were  not  injured  merely  because,  in  another  part 
of  the  instructions,  the  court  gave  certain  of  the  provisions 
of  the  state  law  that  prescribe  for  appellants  less  onerous 
requirements. 
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[7]  "We  perceive  no  prejudicial  error  in  the  instruction  to 
the  effect  that,  if  the  jury  believed  appellants  violated  the  ordi- 
nance, 'and  that,  by  reason  thereof,  plaintiff  sustained  in- 
juries, then  you  should  find  for  the  plaintiff,  if  you  further 
find  that  at  that  time  the  plaintiff  was  in  the  exercise  of  rea- 
sonable care  with  regard  to  her  own  safety. '  Assuming  that 
it  would  have  been  more  consonant  with  time-honored  usage 
to  have  told  the  jury  that  a  violation  of  the  ordinance  is  'w€flf- 
ligence,'  for  which,  if  such  violation  was  the  proximate  cause 
of  her  injuries,  respondent  could  recover,  nevertheless,  in  the 
instruction  as  given  the  court  not  only  told  the  jury  that 
respondent  herself  must  be  free  from  contributory  negligence, 
but  that,  to  entitle  her  to  a  verdict,  they  must  find,  not  only 
that  appellants  violated  the  ordinance,  but  that  'by  reason 
thereof — that  is,  by  reason  of  their  violation  of  the  ordi- 
nance—  'plaintiff  sustained  injuries.'  By  this  language  the 
jurors  were  told,  in  effect,  that  they  could  find  for  respondent, 
she  being  free  from  contributory  negligence,  if  her  injuries 
were  caused  by  appellants*  violation  of  the  ordinance.  It 
was  not  necessary  for  the  court  to  add  that  they  could  find 
for  respondent  if,  and  only  if,  appellants'  acts  were  the  'prox- 
imate' cause  of  her  injuries;  for,  in  other  instructions  given 
by  it,  the  court  fully  instructed  the  jury  that,  to  find  a  ver- 
dict for  plaintiff,  they  must  not  only  find  that  the  defendants 
were  negligent,  but  *also'  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff,'  and  likewise 
instructed  the  jury  as  to  the  meaning  of  the  phrase  'proxi- 
mate cause.'  The  instruction  complained  of,  which  is  one  of 
a  series,  cannot  fairly  be  torn  from  its  context  for  criticism. 
The  instructions,  as  a  whole,  show  that  the  jurors  were  fully 
advised  as  to  the  necessity  for  finding  that  respondent's  in- 
juries resulted  from  appellants'  conduct  as  the  proximate 
cause  thereof." 

The  judgment  appealed  from  is  aflBrmed. 

Shaw,  J.,  Wilbur,  J.,  Olney,  J.,  Lawlor,  J.,  Melvin,  J.,  and 
Angellotti,  C.  J.,  concurred. 
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[L.  A.   No.   4901.    Department  Two.^une   13,   1919.] 

MARY  B.  WILLABD  et  al.,  Respondents,  v.  VALLEY  GAS 
&  FUEL  COMPANY  (a  Corporation),  Appellant. 

[1]  Negugencb  —  Gas  ETzplosion  —  Distbuction  of  Dwelmno — Evi- 
DENOB — Presumption  of  Negugence  not  Rebutted. — In  an  action 
for  damages  for  the  destruction  of  a  dwelling-house  by  a  Are 
alleged  'to  have  been  caused  by  the  negligence  of  a  gas  company, 
the  presumption  of  negligence  .arising  from  the  happening  of  the 
aoddent  which  was  due  to  an  explosion  of  gas  while  an  employee 
of  the  company  was  engaged  in  cleaning  a  drip-pipe  in  the  base- 
ment was  not  overcome  where  it  was  fairly  inferable  from  the 
testimony  of  the  employee  that  he  assumed  the  risk  without  cut- 
ting off  the  gas  supply  by  closing  a  stop-cock  in  the  service  pipe, 
and  opened  the  drip  while  there  was  a  flame  burning  in  the  base- 
ment in  a  Ruud  heater. 

[2]  Id. — Absence  of  PIjlintiff  feom  State  —  Testimony  in  Fobmeb 
Action  Admissible. — In  such  action,  the  testimony  of  the  plaintiff 
given  at  a  former  trial  was  admissible  where  it  was  shown  that 
plaintiff  was  absent  from  the  state  and  temporarily  residing  in 
another  state. 

[3]  Id.— -Memorandum  of  Lost  Articles — Reporter's  Transcript  Ad- 
missible.— The  reporter's  transcript  which  contained  the  memo- 
randum of  the  lost  personal  property  made  by  plaintiff  and  which 
was  used  by  her  when  giving  her  testimony  at  the  first  trial  was 

i  properly  received  in  evidence  in  such  action,  where  such  memoran- 
dum was  not  used  merely  for  the  purpose  of  refreshing  memory, 
but  was  stipulated  to  be  the  testimony  of  the  plaintiff  on  the 
subject. 

[4]  Id. — Value  of  Lost  Property — Opinion  of  Husband  of  Plain- 
tiff.— In  such  action,  the  opinion  of  the  husband  of  the  plaintiff, 
as  to  the  value  of  the  lost  personal  property  was  admissible,  al- 
•though  he  was  not  the  owner  thereof^  where  he  had  an  intimate 
and  adequate  knowledge  of  the  character  of  such  property,  acquired 
by  association  with  and  observation  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.     Modified. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Porter  &  Sutton  for  Appellant. 

Denis  &  Loewenthal  and  Jesse  F.  Waterman  for  Respond- 
ents. 

OLXXX  OaL^aa 
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LENNON,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiflFs  in  an  action  instituted  to  recover  damages 
for  the  destruction  of  a  dwelling-house  by  a  fire  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant 

The  gas-meter  in  the  plaintiflE  Willard's  house  was  below 
the  level  of  the  defendant's  street-mains.  Water  and  naph- 
thalene crystals  accumulate  at  low  points  in  gas-mains  and 
are  collected  in  drip-pipes,  which  are  cleaned  as  occasion  de- 
mands. Such  a  pipe  was  installed  in  a  basement  room  of 
the  Willard  home.  In  this  room  there  was  also  a  gas-plate 
for  laundry  purposes  and  a  Euud  water-heater.  It  became 
necessary  to  clean  the  drip-pipe.  This  the  defendant's  work- 
man, one  Mills,  undertook  to  do.  The  fire  in  question  fol- 
lowed an  explosion  which  occurred  while  Mills  was  occupied 
with  his  work  and  alone  in  the  basement.  The  house  and  its 
contents  were  destroyed  in  the  ensuing  conflagration.  Plain- 
tiff's damage  was  found  and  fixed  by  the  trial  court,  sitting 
without  a  jury,  in  the  sum  of  thirteen  thousand  dollars — six 
thousand  five  hundred  dollars  for  the  house  and  six  thousand 
five  hundred  dollars  for  the  personal  property  contained 
therein. 

The  two  contentions  of  the  appellant  are:  (1)  That  the 
finding  of  negligence  is  not  supported  by  the  evidence,  and 
(2)  That  the  finding  as  to  the  value  of  the  personalty  de- 
stroyed rests  in  part  upon  incompetent  evidence  and  erroneous 
computations. 

Plaintiff's  case  was  presented  and  rested  practically  upon 
proof  of  the  happening  of  the  explosion  and  the  presumption 
of  negligence  arising  therefrom  as  a  matter  of  law.  In  an 
endeavor  to  meet  and  balance  this  presumption,  the  defend- 
ant relied  on  the  testimony  of  Mills  and  the  claimed  contribu- 
tory negligence  of  the  plaintiff  Willard  in  insisting  that  the 
drip-pipe  should  be  located  in  the  basement  of  the  house 
rather  than  out  of  doors  despite  the  warning  of  the  defendant 
that  such  a  location  of  the  drip-pipe  was  fraught  with  danger. 
Responsive  to  the  defense  of  contributory  negligence,  the  de- 
fendant introduced  evidence  tending  to  show  that  the  plain- 
tiff Willard  had  been  warned  of  the  danger  of  fire  as  a  result 
of  cleansing  a  drip-pipe  so  located,  but  had  nevertheless  in- 
sisted upon  having  the  pipe  placed  in  the  basement  rather 
than  out  of  doors.  But  even  so,  the  court  was  not  compelled 
to  find  therefrom  that  the  plaintiff  was  guilty  of  contributory 


Digitized  by  VjOOQ IC 


June,  1919.]     Willard  v.  YaiajEY  Gas  etc.  C!o.  563 

negligence.  ''There  was  no  evidence  that  there  was  any  in- 
herent danger  of  explosion  of  gas  due  to  the  placing  of  these 
appliances  indoors.'*  (WUlard  v.  Valley  Gas  &  Fuel  Co., 
171  Cal.  9,  13,  [151  Pae.  286,  288].)  And,  moreover,  it  ap- 
pears  from  the  testimony  of  Mills  that  the  entire  gas  supply 
of  the  house  could  be  cut  off  by  closing  a  stop-cock  in  the  ser- 
vice pipe  thereby  obviating  all  possible  danger  of  fire  in  the 
course  of  cleaning  the  drip-pipe.  It  was  also  made  to  appear 
in  evidence  that,  when  ordinary  care  was  used  to  keep  flames 
away  from  the  vicinity  of  the  drip-pipe,  there  was  so  little 
danger  of  fire  that  the  gas  was  often  left  on  when  the  pipe 
was  being  cleaned  in  order  that  the  gas  pressure  might  assist 
in  eliminating  the  naphthalene  crystals.  It  was  also  shown  in 
evidence  that  the  drip-pipe  in  the  house  in  question  had  been 
cleaned  on  numerous  occasions  without  accident. 

Coming  now  to  a  consideration  of  the  issue,  evidence,  and 
finding  of  the  defendant's  negligence,  we  find  from  the  tes- 
timony of  Mills  that  it  is  fairly  inferable  that  he  deliber- 
ately assumed  the  risk  of  leaving  open  the  stop-cock  in  the 
service  pipe  while  cleaning  the  drip.  He  was  bound,  there- 
fore, to  use  care  commensurate  with  the  risk  assumed.  Never- 
theless, he  opened  the  drip  while  there  was  a  flame  burning 
in  the  room,  that  is  to  say,  the  pilot  light  of  the  Ruud  heater, 
which  stood  about  six  feet  from  the  drip-pipe.  He  had  no 
means  of  knowing  whether  the  obstruction  in  the  drip  was 
caused  by  water  which  might  speedily  run  out  and  be  followed 
by  a  flow  of  gas,  or  whether  it  was  caused  by  crystals  through 
whose  interstices  considerable  gas  might,  as  the  evidence 
shows,  escape  into  the  room.  ^Surely  this  was  not  the  act  of 
a  careful  workman.  As  it  turned  out,  there  was  about  half 
a  teacup  of  water  in  the  drip-pipe.  The  main  obstruction, 
however,  was  caused  by  the  naphthalene  crystals.  When 
Mills  discovered  this  condition  of  the  pipe,  he  replaced,  so  he 
testified,  the  plug  loosely  and  proceeded  to  examine  the  room 
for  flames.  He  turned  off  the  pilot  light  in  the  Ruud  heater, 
and  then  opened  the  lower  doors  of  the  heater  to  make  sure 
it  was  out.  There  is  some  evidence  to  the  effect  that  a  Ruud 
heater  gathers  soot  about  the  pilot  light  and  around  the  hot- 
water  coils  in  which  a  spark  might  remain  alight  for  several 
moments  after  the  gas  was  turned  off.  In  spite  of  this  fact, 
Mills  neither  examined  the  coils  nor  waited  for  so  much  as 
a  moment  before  proceeding  to  clean  the  drip.    He  immedi- 
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ately  unplugged  the  pipe  and  began  hitting  it  in  an  endeavor 
to  jar  loose  the  crystals.  There  was  at  once  a  terrific  explo- 
sion from  the  direction  of  the  heater  and  the  flames  therefrom 
started  and  spread  the  conflagration  from  which  the  damage 
complained  of  arose.  [1]  Clearly,  in  the  presence  of  this 
evidence,  it  cannot  be  fairly  said  that  the  trial  court  was  not 
justified  in  finding  that  the  presumption  of  negligence  from 
the  happening  of  the  accident  stood  unrebutted  and  unbal- 
anced. 

The  finding  that  the  value  of  the  personal  property  de- 
stroyed by  the  fire  was  the  sum  of  six  thousand  five  hundred 
dollars  does  rest  in  part  upon  an  erroneous  computation.  The 
plaintiff  admits  that  a  reduction  of  $82.50  should  be  made, 
but  the  calculation  upon  which  this  admission  is  based  shows 
a  mistake  in  addition  and  subtraction  which  calls  for  a  further 
and  additional  reduction  in  the  sum  of  $87.50. 

Three  of  the  rulings  of  the  trial  court  are  assigned  as  error: 
(1)  Receiving  in  evidence  the  testimony  of  the  plaintiff,  Mrs. 
Willard,  given  at  a  former  trial;  (2)  Permitting  in  evi- 
dence the  reporter's  transcript  of  the  evidence  taken  at  the 
former  trial  of  the  case,  which  embodied  a  memorandum  made 
by  Mrs.  Willard  of  the  articles  of  personal  property  destroyed 
in  the  house,  and  (3)  Admitting  in  evidence  the  testimony  of 
Mr.  Willard,  given  at  a  former  trial,  concerning  values, 
against  the  objection  that  he  was  not  qualified  to  express  an 
opinion  thereon. 

[2]  It  was  shown  at  the  trial  that  Mrs.  Willard  was  then 
absent  from  the  state  of  California  and  was  temporarily  re- 
siding in  the  state  of  Arizona,  where  it  appears  that  she  had 
gone  in  search  of  health.  Her  absence  from  the  state  was  a 
su£Scient  ground  for  admitting  in  evidence  her  testimony 
given  at  the  first  trial  of  the  case.  (Code  Civ.  Proc.,  sec.  1870, 
subd.  8;  Hicks  v.  Lovell,  64  Cal.  14,  [49  Am.  Rep.  679,  27  Pac. 
942] ;  Benson  v.  SKotwell,  103  Cal.  163,  168,  [37  Pac.  147]. 
See,  also,  Meyer  v.  Roth,  51  Cal.  582 ;  Butcher  v.  Vaca  Valley 
R.  R.  Co,,  56  Cal.  598.) 

[3]  The  reporter's  transcript  which  contained  the  memo- 
randum of  the  lost  personal  property  made  by  Mrs.  Willard 
and  which  was  used  by  her  when  giving  her  testimony  at  the 
first  trial  of  the  case  was  properly  received  in  evidence  upon 
the  trial  herein.  This  memorandum  was  not  used  by  the  wit- 
ness merely  for  the  purpose  of  refreshing  her  memory.    The 
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transcript  of  the  testimony  of  the  witness  given  at  the  first 
trial  shows  that  this  memorandum  was  in  effect  stipulated 
to  be  the  testimony  of  Mrs.  Willard,  that  is  to  say,  upon  the 
first  trial,  it  was,  in  effect,  stipulated  as  a  matter  of  conveni- 
ence and  for  the  purpose  of  saving  time,  that  Mrs.  Willard 
would  testify  that  every  item  in  it  was  true  and  correct,  and 
that  counsel  for  defendant  might  thereupon  cross-examine 
her  concerning  the  same.  The  memorandum  was  then,  it  ap- 
pears, incorporated  in  the  record  of  the  testimony  of  the  wit- 
ness upon  the  first  trial  not  as  an  independent  document  but 
as  part  and  parcel  of  the  witness'  testimony.  This  being  so, 
^  there  is  obviously  no  merit  in  the  objection  that  the  plaintiffs 
were  permitted  the  use  of  secondary  documentary  evidence 
without  first  showing  the  loss  or  destruction  of  the  original. 
No  question  is  presented  as  to  the  admissibility  of  the  tran- 
script of  the  testimony  of  Mr.  Willard  given  at  the  former 
trial,  but  it  is  insisted  here,  as  it  was  specifically  objected  in 
the  lower  court,  that  his  opinion  as  to  values  was  permitted 
at  the  first  trial  solely  upon  the  theory  that  he  was  the  owner 
of  the  property,  and  that,  inasmuch  as  it  was  conceded  upon 
the  second  trial  that  he  was  not  in  fact  the  owner  of  the  prop- 
erty, no  foundation  was  laid  for  his  opinion.  Aside  from  all 
question  of  ownership,  there  is  sufficient  evidence  in  the  tran- 
script consisting  of  the  testimony  of  Mr.  Willard,  adduced 
by  preliminary  questions,  to  show  in  effect  and  substance  that 
he  had  an  intimate  and  adequate  knowledge  of  the  character 
of  the  contents  of  the  house,  a  knowledge  gained  by  associa- 
tion with  and  observation  of  the  various  articles  of  personal 
property  contained  therein.  It  is  evident  that  his  opinion 
as  to  the  value  of  these  articles  was  based,  in  part  at  least, 
upon  such  observation  and  knowledge.  The  rule  is  that: 
**The  knowledge  of  values  in  most  cases  does  not  depend  upon 
professional  or  other  skill ;  and  witnesses,  without  having  any 
special  experience  or  training  as  would  entitle  them  to  be 
called  experts,  may  yet  have  gained  such  a  knowledge  of  the 
.  .  .  subject  under  inquiry  as  to  aid  the  court  ...  in  arriv- 
ing at  a  conclusion.  .  .  .  Practically,  the  chief  qualification 
is  that  the  witness  should  have  an  intelligent  idea  of  the  value, 
founded  on  reliable  observation,  and  capable  of  being  con- 
veyed by  him  in  the  form  of  an  estimate  and  its  basis  to  the 
court.''     (2  Jones  on  Evidence,  Blue  Book,  sec.  363.)     [4] 
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Measured  by  this  rule,  the  objection  ajs  to  the  admissibility  of 
Mr.  Willard's  testimony  was  correctly  overruled. 

The  judgment  appealed  from  is  modified  by  deducting 
therefrom  the  sum  of  $170  erroneously  included  therein,  and, 
as  thus  modified,  the  judgment  will  stand  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4650.    Department  One. — June  14,   1919.] 

JOSEPH  WBRINGEE,  Respondent,  v.  F.  A.  EUTLEDGE, 

Appellant. 

[1]  BOUNDAEIES  —  DOCTEINB  OF  AGREED  LiNB  —  ERRONEOUS  INSTRUC- 
TIONS— Omission  of  Element  of  Uncertainty  as  to  True  Line. 
In  an  action  in  ejectment  in  which  the  controversy  was  over  a  dis- 
puted boundary  line,  instructions  on  the  doctrine  of  an  agreed 
boundary  line  which  do  not  contain  the  neceesary  element  that  there 
must  be  uncertainty  as  to  the  location  of  the/  true  line  before  the 
coterminous  owners  can  agree  upon  a  boundary,  are  erroneous. 

[2]  New  Trial — Silence  as  to  Grounds— Conflict  of  Evidence — Ap- 
peal— Presumption. — In  such  action,  where  the  evidence  as  to  the 
boundary  lines  was  in  sharp  conflict,  and  a  new  trial  granted  with- 
out stating  the  grounds  for  the  order,  it  will  be  assumed  that  in 
weighing  the  evidence  the  court  was  not  satisfied  with  the  verdict. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County,  granting  a  new  trial.  Howard  A.  Peairs,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  Scott  for  Appellant. 

Alfred  Siemon,  W.  W.  Kaye  and  Henry  Harmeling  for 
Respondent. 

i 

LAWLOR,  J. — This  is  an  action  in  ejectment  brought  by 
the  plaintiff  against  the  defendant  in  which  the  controversy 
was  over  a  disputed  boundary  line.  The  case  was  tried  by 
jury,  a  verdict  rendered  in  favor  of  defendant,  and  judgment 
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entered  accordingly.  Thereafter  the  plaintiff  moved  for  a 
new  trial,  which  was  granted,  and  the  defendant  appeals. 

The  defendant  answered  plaintiff's  complaint,  denying  the 
allegations  thereof,  and  for  further  defense  alleged  that  the 
predecessor  in  title  of  plaintiff,  and  the  defendant,  being  co- 
terminous owners,  agreed  upon  a  boundary  between  their 
adjoining  lands.  In  his  cross-complaint  the  defendant  alleged 
that  he  and  his  predecessors  in  interest  had  been  in  the  actual, 
exclusive,  and  adverse  possession  of  the  land  in  question  for 
more  than  five  years  prior  to  the  commencement  of  the  action, 
and  that  they  had  paid  all  taxes  thereon. 

Mary  A.  Eutledge  conveyed  by  deed  to  Eugenia  M.  Hooper, 
on  May  30,  1893,  a  tract  of  land,  being  a  portion  of  the  land 
now  in  dispute,  upon  the  southern  boundary  of  which  there 
was  constructed  by  Eugenia  M.  Hooper  a  wooden  building 
thirty-two  feet  long  by  twenty-two  feet  wide,  wherein  has  been 
conducted  ever  since  a  general  store,  a  portion  thereof  being 
used  for  many  years  as  a  United  States  postoflSce.  During 
1893  a  well  was  sunk  to  obtain  water  for  domestic  purposes, 
the  well  from  that  time  having  been  in  continual  use.  The 
defendant  testified  that  in  1895  or  1896  he  went  into  pos- 
session of  the  land  and  continued  in  possession  until  the 
commencement  of  this  action.  The  deed  conveying  the  land 
from  Eugenia  M.  Hooper  to  the  defendant  bears  date  of  Feb- 
ruary 7,  1898. 

The  plaintiff  alleges  that  the  disputed  boundary  line  runs 
about  one  foot  and  three  inches  north  of  the  northeast  comer  of 
the  store,  directly  east  and  west,  which  puts  the  store  and  well 
upon  the  strip  of  land  in  controversy.  The  defendant  alleges 
that  the  true  line  runs  several  feet  south  of  the  store,  and 
that  the  disputed  line  was  established  by  him  and  his  co- 
terminous owner  in  1896  or  1897  approximately  thirty-eight 
feet  from  where  plaintiff  claims  it  runs. 

A  general  verdict  was  rendered  in  favor  of  the  defendant 
that  he  was  the  owner  in  fee  simple  of  the  land  in  question. 
A  special  verdict  was  also  rendered  by  which  the  jury  found 
that  the  defendant  had  agreed  upon  a  boundary  with  the  pre- 
decessor in  interest  of  plaintiff,  one  Joseph  Julian,  and  that 
the  parties  fixed  their  boundary  line  at  a  point  thirty-eight 
feet  south  of  the  line  between  sections  three  and  thirty-four 
established' by  the  government  survey. 
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In  ordering  a  new  trial  the  court  did  not  state  the  grounds 
on  which  the  motion  was  granted.  However,  the  notice  of  in- 
tention to  move  for  a  new  trial,  and  the  exceptions  in  the  bill 
of  exceptions,  show  that  the  motion  was  made  on  the  grounds 
of  errors  of  law  occurring  at  the  trial  and  insufficiency  of  the 
evidence. 

1.  The  plaintiff  has  reserved  some  twenty-six  exceptions 
as  to  the  admissibility  of  certain  evidence.  We  have  carefully 
examined  the  record  touching  these  exceptions  and  find  that 
they  are  without  merit.  No  useful  purpose  would  be  served 
by  specifically  mentioning  or  discussing  any  of  them. 

2.  Exceptions  27,  28,  and  29  are  addressed  to  instructions 
1,  2,  and  3.  The  plaintiff  contends  the  jury  was  told,  in 
effect,  that  a  mere  agreement  was  all  that  was  necessary  to 
make  the  transaction  valid,  and  that  the  requirement  of  un- 
certainty as  to  the  true  boundary  as  a  basis  for  such  an  agree- 
ment was  omitted.  It  was  said  in  Clapp  v.  Churchill,  164 
Cal.  741,  [130  Pac.  1061] :  '*The  doctrine  of  an  agreed  bound- 
ary  line  and  its  binding  effect  upon  the  coterminous  owners 
rests  fundamentally  upon  the  fact  that  there  is,  or  is  believed 
by  all  parties  to  be,  an  uncertainty  as  to  the  location  of  the 
true  line."  [1]  The  instructions  in  question  do  not  contain 
the  necessary  element  that  there  must  be  uncertainty  as  to  the 
location  of  the  true  line  before  the  coterminous  owners  can 
agree  upon  a  boundary.  This  omission  rendered  the  instruc- 
tions erroneous,  and  it  will  serve  no  useful  purpose  to  touch 
upon  the  other  objections  to  them. 

3.  The  plaintiff  claims  that  the  evidence  is  insufficient  to 
support  the  verdict.  He  contends  that  the  defendant  knew 
that  the  line  he  claims  to  have  agreed  upon  with  Julian  was 
not  the  true  one ;  that  the  true  line  was  known  to  the  defend- 
ant, and  that  the  record  shows  there  was  no  uncertainty  in 
relation  to  the  true  line.  The  pleadings  of  the  defendant 
show  that  the  agreement  fixing  the  boundary  was  based  upon 
and  made  with  reference  to  the  line  as  established  by  the  gov- 
ernment survey.  As  to  the  uncertainty  of  the  true  line,  the 
county  surveyor,  a  witness  on  behalf  of  the  plaintiff,  testified : 
**Many  of  the  monuments  that  were  necessary  to  run  accurate 
lines  and  make  an  accurate  survey  concerning  the  land  in 
question  have  been  obliterated  or  destroyed.  I  do  not  think 
that  anyone  can  tell  within  twenty-five  or  thirsty  feet  where 
the  dividing  line  really  is  between  the  lands  in  c^pute.'*    In 
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Condee  v.  Oyger,  126  Cal.  546,  [59  Pac.  26],  it  was  said:  '*It 
is  the  duty  of  the  judge  of  the  trial  court  to  grant  the  new 
trial  whenever  he  is  not  satisfied  with  the  verdict,  if  tried  by 
a  jilry,  or  with  the  findings,  if  tried  by  the  court ;  and  he  is  not 
bound  by  the  rule  of  conflicting  evidence  as  is  this  court." 
(See,  also,  Churchill  v.  Floumoy,  127  Cal.  355,  [59  Pac.  791] ; 
Byxhee  v.  Dewey,  128  Cal.  322,  [60  Pac.  847] ;  Green  v.  Soule,^ 
145  Cal.  96,  [78  Pac.  337] ;  Estate  of  Motz,  136  Cal.  560,  [69 
Pac.  294,  and  ShUling  v.  Dodge,  22  Cal.  App.  517,  [135  Pac. 
299].) 

[2]  The  evidence  as  to  the  boundary  lines  was  in  sharp 
conflict,  and  in  the  face  of  this  conflict  we  may  assume,  in  the 
absence  of  any  specified  ground  for  the  order  granting  a  new 
trial,  that  in  weighing  the  evidence  the  court  was  not  satisfied 
with  the  verdict  of  the  jury.  The  order  must  stand.  {Hitch- 
cock V.  Rooney,  171  Cal.  285,  [152  Pac.  913].)^ 

Order  affirmed. 

Olney,  J.,  concurred. 

SHAW,  J. — I  concur  in  the  opinion  of  Justice  Lawlor  and 
in  the  judgment  of  affirmance.  But  the  instructions  num- 
bered 1,  2,  and  3  would  not  be  full  or  complete  with  the  addi- 
tion of  the  single  statement  that  tjfie  parties  must  be  uncertain 
as  to  the  location  of  the  true  line  at  the  time  they  agree  upon 
.a  line  beween  the  lands  occupied  by  them,  respectively.  The 
instructions  lacked  other  elements  essential  to  such  a  fixing  of 
the  boundary  and  to  the  proper  information  of  the  jury.  There 
should  be  no  difficulty  in  framing  a  correct  and  full  instruc- 
tion on  the  subject.  The  law  has  been  the  subject  of  many 
decisions  and  will  be  found  fully  stated  in  Schwab  v.  Donovan, 
165  Cal.  363,  [132  Pac.  447] ;  Price  v.  De  Reyes,  161  Cal  486, 
[119  Pac.  893] ;  Loustalot  v.  McKeel,  157  Cal.  641,  [108  Pac. 
707] ;  LeuHs  v.  Ogram,  149  Cal.  508,  [117  Am.  St.  Rep.  151, 
10  L.  R.  A.  (N.  S.)  610,  87  Pac.  60] ;  Young  v.  Blakeman,  153 
Cal.  481,  [95  Pac.  888] ;  and  Grants  Pass  etc.  Co.  v.  Brown, 
168  Cal.  459,  [143  Pac.  754]. 
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[a.  P.  No.  8654.    Id  Bank.— June  16,  1919.] 

In  the  Matter  of  the  Estate  of  THOMAS  W.  MOORE,  De- 
ceased.  CHARLES  MOORE  et  al.,  Respondents,  ▼• 
HUGH  K  McKEVITT,  Appellant. 

[1]  Estates  of  Deceased  Persons — ^Probated  Wiu/— Ofteb  ov  An- 
other Wnji  NOT  A  Contest. — While  section  1333  of  the  Code  of 
Civil  Procedure  relates  to  the  condusiyeness  of  the  unopposed  pro- 
bate of  a  will  against  a  contest,  the  o£fer  of  another  will  is  not  a 
contest  of  the  one  admitted  to  probate. 

[2]  Id. — Powers  and  Limitations  or  Probate  Courts— Special  Stat- 
utes.— The  probate  of  wills  is  purely  a  creature  of  statute,  and  the 
statutes  pertaining  to  estates  of  deceased  persons  must  be  looked 
to  rather  than  those  of  general  application  for  the  powers  and 
limitations  of  the  probate  courts. 

[3]  Id. — ^Probate  of  Will — Expiration  of  Year  Without  Contest — 
Eight  to  Probate  Subsequent  Will. — Section  1327  of  the  Code  of 
Civil  Procedure,  providing  that  the  probate  of  a  will  may  be  eon- 
tested  within  one  year  after  its  probate,  and  section  1333,  making 
the  probate  conclusive  unless  there  has  been  a  contest  filed  within 
one  year,  do  not  prevent  the  offering  more  than  one  year  after  such 
probate  of  another  document  as  a  genuine  and  subsequent  will,  such 
offer  not  being  a  contest  of  the  will  admitted  to  probate. 

[4]  Id. — ^Will  Contest— Mental  Incapacity — Evidence — Testimony 
OF  Attorney. — In  a  will  contest  on  the  ground  of  mental  incapacity, 
it  was  error  to  refuse  to  permit  an  attorney,  who  for  many  yean 
had  represented  the  testator  and  who  was  called  as  a  witness  and 
testified  that  in  his  opinion  the  testator  was  of  sound  and  disposing 
mind  during  the  entire  peripd  of  their  acquaintance,  to  state  what 
the  testator  testified  to  while  on  the  witness-stand  in  a  certain  ac- 
tion, from  a  document  in  the  form  of  a  bill  of  exceptions  prepared 
by  such  attorney  while  its  contents  were  fresh  in  his  memory,  using 
the  court  reporter's  notes  to  check  it,  and  containing  the  testator's 
testimony. 

[5]  Id.— Testimony  from  Writing — Section  2047,  Code  of  Civil  Pro- 
cedure.— The  part  of  section  2047  of  the  Code  of  Civil  Procedure 
which  provides  that  a  witness  may  testify  from  a  writing,  though 
he  retain  no  recollection  of  the  particular  facts,  is  mandatory. 

[6]  Id. — Suppression  of  Evidence  —  Presumption  —  Erroneous  In- 
struction,— In  a  contest  of  a  will,  the  giving  of  the  instruction 
with  respect  to  the  presumption  of  law  that  evidence  willfully  sup- 
pressed would  be  adverse  if  produced,  was  error  where  the  record 
fails  to  disclose  any  instance  of  suppression  of  evidence  or  any- 
thing that  could  be  properly  construed  as  such  withholding  of  facts 
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in  defendant's  possession,  and  such  error  was  prejudicial  where  one 
of  the  counsel  for  plaintiffs  in  his  argument  sought  to  apply  the 
rule  embodied  in  the  instruction  to  the  circumstance  that  no  person 
named  in  the  will  had  been  called  as  a  witness. 
[7]  Id. — ^Failure  to  Call  Legatees — ^Evidencb  not  Suppressed. — Jn 
a  will  contest  the  failure  to  call  as  witnesses  those  named  as  lega- 
tees in  the  will  is  not  suppression  of  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Edgar  T.  Zook,  Judge  Presiding.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Marcel  E.  Cerf,  C.  H.  Sooy,  A.  B.  Weiler  and  Netherton, 
ETohnston  &  Snyder   for  Appellant. 

Charles  M.  Cassin,  James  L.  Atteridge,  J.  Early  Craig,  Rea, 
Cassin  &  Caldwell  and  John  H.  Leonard  for  Respondents. 

MELVIN,  J. — This  appeal  is  taken  from  a  judgment  pro- 
nounced after  verdict  of  a  jury  declaring  that  Thomas  W. 
Moore  was  not  of  sound  and  disposing  mind  on  November  21, 
1908,  at  the  time  of  executing  a  purported  will. 

Mr.  Moore  died  on  May  12,  1914.  A  purported  will  dated 
Jfiinuary  13,  1896,  was  admitted  to  probate  on  June  19,  1914. 
In  accordance  with  the  terms  of  this  writing  respondents, 
Charles  Moore,  William  A.  Moore,  and  Stella  Moore  Tolle, 
nephews  and  niece  of  the  deceased,  were  appointed  respectively 
administrators  and  administratrix  of  the  estate. 

In  October,  1916,  a  purported  will  bearing  date  of  Novem- 
ber 21,  1908,  was  offered  for  probate,  with  a  petition  asking 
not  only  for  its  admission  but  praying  that  the  letters  pre- 
viously issued  be  revoked  and  that  those  persons  who  had  been 
administering  the  estate  be  required  to  account  to  an  admin- 
istrator to  be  appointed  under  the  later  will.  Respondents 
filed  written  opposition  to  the  later  will,  based  upon  the  al- 
leged unsoundness  of  the  testator's  mind  at  the  time  of  the 
execution  thereof.    They  were  successful  in  their  contest. 

Respondents  deny  the  jurisdiction  of  the  superior  court  to 
entertain  the  appellant's  petition,  upon  the  ground  that  under 
sections  1333  and  1327  of  the  Code  of  Civil  Procedure,  no 
contest  of  a  will  may  be  effectually  maintained.  Section  1327 
provides  that  the  probate  of  a  will  may  be  contested  within 
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one  year  after  such  probate.  Section  1333  makes  the  probate 
conclusive  (except  as  to  those  under  certain  disabilities) 
unless  there  has  been  a  (Contest  f^led  within  one  year.  If,  as 
respondents  contend,  the  offer  of  another  document  as  a 
genuine  last  will,  more  than  a  year  following  the  probate  of 
a  writing  having  the  characteristics  of  a  testament  is  a  contest 
of  the  probate,  these  sections  would  seem  'to  be  conclusive. 
Respondents  cite  and  quote  at  length  from  the  opinion  in 
Estate  of  Ad^it,  reported  in  Myrick's  Probate  Decisions,  at 
page  266,  in  which  that  learned  jurist  adopted  the  view  ex- 
pressed by  Page,  in  his  work  on  "Wills  (section  322),  that  the 
profert  of  a  will  discovered  after  an  earlier  will  has  been 
admitted  to  probate  necessarily  involves  a  contest  of  the  pro- 
bated will  and  must  be  made  within  the  time  limited  for  con- 
test. Respondents  also  cite  with  apparent  confidence  the 
Estate  of  Marx,  174  Cal.  762,  767,  [L.  R.  A.  1917P,  234,  164 
Pac.  640].  In  that  case  Mr.  Justice  Shaw,  who  prepared  the 
opinion,  was  discussing  the  effect  of  the  subsequent  offer  of 
an  earlier  will  after  one  of  later  date,  not  disposing  of  the 
entire  estate,  had  been  probated,  and  it  was  held  that  where 
the  two  writings  could  be  so  construed  together  as  to  con- 
stitute the  last  will  of  the  testator,  it  was  the  court's  duty  to 
give  them  such  effect.  In  the  course  of  the  discussion  in  the 
opinion,  the  following  language  was  used:  ** After  a  will  has 
been  probated  and  another  paper  of  an  earlier  date  is  found 
which  constitutes  a  part  of  the  last  will  of  the  decedent  to- 
gether with  that  already  probated,  it  is  not  necessary  to 
revoke  the  former  order  of  probate.  A  different  question 
would  be  presented  if  the  earlier  will  had  been  the  one  first 
discovered  and  probated.  In  that  case,  the  later  will,  if  ad- 
mitted to  probate,  would  partially  supersede  and  revoke  the 
prior  will  if  inconsistent  in  part  only,  or  wholly  revoke  it  if 
entirely  inconsistent.  Within  the  year  from  the  first  probate, 
the  later  will  could  be  offered  for  probate  in  connection  with  a 
petition  to  revoke  the  probate  of  the  earlier  one,  if  it  was 
inconsistent  therewith,  on  the  ground  that  the  later  will  sub- 
stantially affected  the  validity  of  the  will  probated  as  pro- 
vided in  subdivision  4  of  section  1312  of  the  Code  of  Civil 
Procedure.  (Code  Civ.  Proc,  sees.  1327,  1328,  1329,  1330.) 
After  that  period  perhaps  the  probate  of  the  earlier  will  would 
be  conclusive  so  far  as  it  disposed  of  the  estate.  (Code  Civ. 
Proc,  sec.  1333;  State  v.  McGlynn,  20  Cal.  233,  [81  Am.  Dec 
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118].)  The  present  petition  was  filed  within  the  year  and 
therefore  the  precise  question  last  mentioned  does  not  arise." 
Counsel  for  respondents  insist  that  this  is  a  decision  upon  the 
question  presented  in  the  case  now  under  consideration.  We 
do  not  agree  with  this  contention.  The  court  was  not  there 
seeking  to  define  the  rights  of  one  offering  a  subsequent  will 
which  would  by  its  terms  utterly  supersede  one  of  earlier  date 
previously  probated.  Some  of  the  possible  objections  to  such 
an  offer  were  suggested  for  the  purpose  of  illustrating  the 
fact  that  the  wills  of  Marx  and  the  order  and  date  of  their 
presentation  involved  quite  a  different  problem. 

Appellant's  contention  is  that  while  section  1333  of  the 
Code  of  Civil  Procedure  relates  to  the  conclusiveness  of  the 
unopposed  probate  of  a  will  against  a  contest,  the  offer  of 
another  will  is  not  a  contest  of  the  one  admitted  to  probate. 
[1]  This  position  is  well  taken.  [2]  There  can  be  no  ques- 
tion that  the  probate  of  wills  is  purely  a  creature  of  statute, 
'  and  that  we  must  look  to  the  statutes  pertaining  to  estates  of 
deceased  persons  rather  than  to  those  of  general  application, 
if  we  seek  to  define  the  powers  and  limitations  of  the  probate 
courts.  For  example,  this  court  has  recently  held  that  the 
general  statute  of  limitations  does  not  apply  to  a  proceeding 
to  probate  a  will.  {Estate  of  Hume,  179  Cal.  338,  [176  Pac. 
681].)  In  the  opinion  in  that  case  attention  is  called  to  the 
fact  that  section  1299  of  the  Code  of  Civil  Procedure  contains 
the  declaration  that  any  person  interested  in  the  estate  **may, 
at  any  time  after  the  death  of  the  testator,  petition  the  court 
having  jurisdiction  to  have  the  will  proved."  This  implies 
that  there  is  no  arbitrary  time  limit,  and  the  provisions  for 
contesting  the  validity  of  a  will  containing  nothing  in  the 
nature  of  a  statute  of  limitations,  it  follows  that  no  such 
ground  may  be  urged  on  demurrer  to  a  petition  for  probate 
of  a  will.  Such,  in  brief,  are  the  reasons  for  the  decision  in 
the  Hume  case.  Upon  like  reasoning,  it  may  be  said  that 
presentation  of  a  later  will  for  probate  is  not  enumerated  as 
one  of  the  grounds  of  contest  to  a  will  of  earlier  date  previ- 
ously offered,  and  that,  therefore,  the  conclusiveness  of  pro- 
bate arising  by  reason  of  section  1333  of  the  Code  of  Civil 
Procedure  is  only  potent  against  a  contest  of  the  will  which 
has  not  been  attacked  within  the  statutory  period  therein  pre- 
scribed, but  not  against  the  offer  of  another  and  a  later  will. 
It  is  true  that  a  will  may  be  contested  upon  any  questions 
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''substantially  affecting  the  validity  of  the  will"  (Code  Civ. 
Proc,  sec.  1312),  and  respondents  assert  that  the  production 
of  a  testament  of  later  date  than  the  one  previously  offered 
for  probate  raises  just  such  a  question.  There  might  be  som^ 
force  in  this  assertion  were  it  not  for  the  fact  that  the  legis- 
lature has  elsewhere  specifically  provided  for  the  procedure 
to  be  followed  when  a  later  will  is  offered  for  probate  in  place 
of  one  already  proven  in  due  form.  Section  1423  of  the  Code 
of  Civil  Procedure,  so  far  as  material  here,  is  as  follows: 
**Upon  the  admission  to  probate  of  a  later  will  than  the  one 
before  admitted  to  probate,  the  pre-existing  grant  of  letters 
testamentary  or  of  administration  must  be  revoked."  It  will 
be  apparent  from  an  examination  of  the  statutes  and  au- 
thorities relating  to  the  results,  respectively,  of  a  successful 
contest  and  the  admission  of  a  posterior  will  to  probate  that 
the  latter  was  not  regarded  by  the  legislature  or  the  courts 
as  equivalent  to  the  former.  Upon  the  successful  revocation 
of  a  will  the  powers  of  the  executor  cease  ipso  facto.  (Code 
Civ.  Proc,  sec.  1331 ;  Estate  of  Crozier,  65  Cal.  332,  [4  Pac 
109] ;  In  re  Freud,  73  Cal.  555,  [15  Pac.  135].)  But  upon 
the  admission  to  probate  of  a  posterior  will  the  pre-existing 
grant  of  letters  testamentary  rmist  he  revoked.  (Code  Civ. 
Proc.,  see.  1423.)  The  necessity  for  specific  revocation  of 
prior  letters  upon  the  probate  of  a  subsequent  will  differ- 
entiates that  procedure  from  a  will  contest.  Moreover,  sec- 
tion 1423  of  the  Code  of  Civil  Procedure  is  not  found  in  the 
chapter  of  the  code  relating  to  contests.  It  is  clear  that  the 
legislative  intention  was  to  keep  distinct  and  separate  the 
practice  respecting  contests  from  that  to  be  followed  in  peti- 
tioning for  probate  of  a  will  and  after  probate  of  an  earlier 
writing.  As  was  well  said  by  the  supreme  court  of  Tennessee 
in  the  opinion  in  Murrell  v.  Rick,  131  Tenn.  378,  404,  [175 
S.  "W.  420,  427] :  **The  latter  proceeding  does  not  in  any  re- 
spect question  the  correctness  of  the  judgment  rendered  by  the 
probate  court  in  the  former  proceeding.  The  paper  here  in- 
volved does  not  speak  as  the  will  until  established  by  the 
judgment  upon  the  issue  devisavit  vel  nan;  nor  does  that  judg- 
ment assail,  collaterally  or  otherwise,  the  correctness  of  the 
proceeding  or  the  judgment  for  the  probate  of  the  Clarendon 
will.  The  judgment  probating  the  will  here  involved  on  the 
issue  devisavit  vel  turn  in  the  circuit  court,  if  that  judgment 
shall  be  affirmed,  may,  in  connection  with  the  revocatory 
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clause  of  the  will,  rendei;  null  the  Clarendon  will.  But  this 
result  does  not  flow  from  any  collateral  attack  made  either 
upon  the  proceedings  or  judgment  which  established  the 
Clarendon  will.  It  flows  from  the  law  which  gives  vitality 
and  force  to  the  last  testamentary  act  of  the  testator." 

It  has  been  held  that  petitioning  for  probate  of  a  will  later 
in  date  than  one  containing  a  proviso  which  cuts  oflP  with  a 
small  legacy  all  who  may  contest  it,  does  not  bring  the  pro- 
ponent of  the  later  will  within  the  terms  of  the  proviso. 
{Estate  of  Bergland,  177  Cal.  227,  [170  Pac.  400].)  And  in 
Estate  of  Walker,  160  Cal.  547,  [36  L.  R.  A.  (N.  S.)  89,  117 
Pac.  510],  it  was  determined  that  a  decree' of  distribution  in 
a  supposed  intestate's  estate,  although  it  had  become  final, 
did  not  prevent  the  probating  of  a  subsequently  discovered 
will.  [8]  Upon  the  principles  announced  in  the  opinions  in 
those  cases  and  in  the  authorities  therein  cited,  we  must  hold 
that  the  offer  for  probate  of  the  second  will  in  this  proceed- 
ing was  not  a  contest  and  that,  therefore,  the  superior  court 
had  jurisdiction  of  the  matter. 

This  we  believe  to  be  in  accord  with  the  weight  of  authority 
in  other  jurisdictions.  The  general  rule  seems  to  be  that 
courts  of  probate  have  inherent  power  to  set  aside  their  own 
orders  admitting  wills  to  probate  upon  the  discovery  of  later 
and  inconsistent  wills.  In  Waters  v.  Stickney,  94  Mass.  1, 
[90  Am.  Dec.  122],  the  action  of  the  probate  court  was  ap- 
proved in  a  proceeding  in  which,  after  admitting  a  will  to 
probate  and  after  the  time  for  appealing  from  the  decree  had 
passed,  the  court  admitted  a  codicil  to  the  same  will^  written 
upon  the  back  of  the  leaf  upon  which  the  will  was  inscribed, 
such  codicil  having  escaped  attention  at  the  time  of  the  pro- 
bate of  the  original  will.  In  the  opinion  of  the  court,  written 
l^y  Mr.  Justice  Gray,  the  following  language  appears : 

''By  the  practice  of  the  English  ecclesiastical  courts,  a  will 
may  be  proved  either  in  common  form,  ex  parte,  upon  being 
presented  by  the  executor;  or  in  solemn  form,  after  notice 
to  all  parties  interested — which  last  accords  with  our  practice 
in  all  cases  of  probate  of  wills.  When  a  will  is  proved  in 
common  form,  the  court  may,  upon  the  subsequent  application 
of  any  party  interested  and  notice  to  the  executor,  at  any  time 
within  thirty  years,  order  that  will,  or  a  later  one,  if  produced, 
to  be  proved  in  solemn  form.  (1  Williams  on  Executors,  5th 
Am.  ed.,  282,  300,  508;  Case  of  E<ceciitors,  Hetley,  77;  Kidg- 
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way  V.  Abington,  3  Swab.  &  T.  3.)  And  probate  of  a  will, 
granted  upon  the  mistaken  supposition  that  the  testator  is 
dead,  may  be  revoked  and  canceled  by  the  court  which  granted 
it.     ( Ooods  of  Napier,  1  Phill.  83. ) 

**Even  when  a  will  is  proved  in  solemn  form,  it  is  within 
the  jurisdiction  of  the  court,  for  sufficient  cause  shown,  to 
revoke  the  probate.  The  English  authorities  recognize,  as 
sufiScient  causes  of  revocation,  forgery  of  the  will,  fraud  in 
obtaining  probate,  neglect  or  mismanagement  in  conducting 
the  suit,  or  the  production  of  a  later  will." 

In  New  York  it  was  provided  by  an  early  statute  (2  Rev. 
StetB.  1829,  p.  61,  sec.  29)  that  ''The  probate  of  any  will  of 
personal  property,  taken  by  a  surrogate  having  jurisdiction, 
shall  be  conclusive  evidence  of  the  validity  of  such  will,  until 
such  probate  be  reversed  on  ai^)eal,  or  revoked  by  the  surro- 
gate, as  herein  directed,  or  the  will  be  declared  void  by  a  com- 
petent tribunal.''  The  following  section  (30)  contained  the 
provision  that  **  Notwithstanding  a  will  of  personal  property 
may  have  been  admitted  to  probate,  any  of  the  next  of  kin  to 
the  testator,  may,  at  any  time  within  one  year  after  such 
probate,  contest  the  same,  or  the  validity  of  such  will,  in  the 
manner  herein  provided."  And  section  31  is  as  follows:  **Por 
that  purpose,  such  relative  shall  file  in  the  office  of  the  sur- 
rogate by  whom  the  will  was  proved,  his  allegations  in  writing, 
against  the  validity  of  such  will,  or  against  the  competency  of 
the  proof  thereof."  These  sections  are  followed  by  those  out- 
lining the  procedure  in  the  contest  of  a  will.  In  CampheU 
V.  Logan,  2  Bradf.  Sur.  (N.  T.)  90,  the  surrogate,  in  a  learned 
opinion,  held  that  although  a  will  has  been  admitted  to  pro- 
bate a  legatee  under  a  later  will  may  propound  it  for  probate 
and  is  not  concluded  by  the  probate  of  the  other  will.  In  the 
course  of  the  opinion  the  following  language  appears— lan- 
guage which  is  very  persuasive  in  view  of  the  fact  that  the 
sections  reviewed  are  the  very  ones  from  which  the  correspond- 
ing parts  of  our  Probate  Act  df  1851  were  copied  and  now 
embodied  in  our  code.  (Hittell's  (Jeneral  Laws  of  California, 
page  820  [2d  ed.  corrected,  published  in  1870]) :  **The  statute 
has  provided  the  means  of  enabling  the  next  of  kin  of  a  tes- 
tator, within  a  year  after  the  probate,  on  filing  allegations 
against  the  validity  of  the  will  or  the  competency  of  its  proof, 
to  compel  the  executors  to  prove  the  will  anew;  and,  after 
hearing  the  proofs,  if  the  surrogate  decide  the  will  to  be  in- 
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valid,  or  not  suflBciently  proved,  he  may  annul  and  revoke 
the  probate  thereof.  But  no  provision  has  been  made  for 
revoking  the  probate,  where  another  and  later  will  is  subse- 
quently discovered.  And  yet  such  a  case  may  often  occur 
after  proof  of  a  previous  will,  and  the  parties  in  interest  under 
the  last  will  be  deprived  of  their  rights,  without  notice 
and  without  fault  or  negligence,  unless  a  remedy  exists  be- 
yond the  express  provisions  of  the  statute."  The  learned 
surrogate  also  in  the  same  opinion  used  this  language:  ''It  is 
true,  the  revised  statutes  define  the  jurisdiction  of  the  sur- 
rogate, and  direct  its  exercise  *in  the  cases  and  in  the  manner 
prescribed  by  the  statutes  of  the  state'  (2  Rev.  Stats.,  3d  ed., 
p.  318,  sec.  1) ;  but  the  power  to  take  the  proof  of  wills  being 
given  generally,  the  mode  of  its  exercise  in  a  case  not  pro- 
vided for  by  statute,  must  be  regulated  by  the  court  in  the 
exercise  of  a  sound  discretion  according  to  the  peculiar  cir- 
cumstances of  each  particular  case.  For  example,  there  can 
be  no  doubt  that  a  legatee  or  party  interested  in  a  later  will, 
discovered  after  a  previous  will  has  been  admitted  to  proof, 
has  a  right  to  have  the  last  will  proved  and  letters  testa- 
mentary issued  thereon.  But  there  cannot  be  two  last  wills 
and  two  sets  of  letters  at  the  same  time.  It  is  incidental, 
therefore,  to  the  exercise  of  jurisdiction  in  taking  probate  of 
the  last  will,  and  the  consequent  grant  of  letters,  to  revoke 
the  first  probate  and  the  first  letters  testamentary."  If  this 
be  a  correct  declaration  of  the  law  (and  we  so  regard  it),  sec- 
tion 1423  of  the  Code  of  Civil  Procedure  is  merely  a  statement 
of  the  rule  already  in  effect. 

In  Oaines  v.  New  Orleans,  6  Wall.  (73  U.  S.)  642,  704,  [18 
L.  Ed.  950,  see,  also,  Rose's  U.  S.  Notes],  the  court  said: 
**But  it  is  said  the  probate  of  the  will  in  dispute  cannot  stand, 
because  there  was  no  direct  action  by  the  Louisiana  court 
annulling  the  probate  of  the  will  of  1811.  This  was  not  neces- 
sary. The  probate  of  the  will  of  1813,  by  the  mere  fact  of  its 
probate,  necessarily  annulled  the  will  of  1811,  so  far  as  its 
provisions  were  inconsistent,  and  so  far  as  the  estate  was  not 
legally  administered  under  it.  And  this  precise  point  was  de- 
cided in  the  Hennen  case." 

In  Gaines  v.  Hennen,  24  How.  (65  U.  S.)  553,  567,  [16 
L.  Ed.  770,  see,  also,  Rose's  U.  S.  Notes],  the  following  lan- 
guage was  used:  ** Courts  of  probate  may  for  cause  recall  or 
annul  testamentary  letters,  but  they  can  neither  destroy  nor 
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revoke  wilLs ;  though  they  may  and  often  have  declared  that  a 
posterior  will  of  a  testator  shall  be  recognized  in  the  place  of 
a  prior  will  which  had  been  proved,  when  it  was  not  known 
to  the  court  that  the  testator  had  revoked  it." 

In  3  Redfield  on  the  Law  of  WilLs,  second  edition,  123,  124, 
Waters  v.  Stickney,  94  ^lass.  1,  [90  Am.  Dec.  122],  is  cited 
with  approval  as  a  learned  examination  of  the  powers  of  pro- 
bate courts  in  Massachusetts  and  **  incidentally  throughout 
the  country,  and  in  England."  And  that  case  is  cited  with 
warm  approval  in  the  opinion  in  Cotusens  v.  Advent  Church, 
93  Me.  292,  [45  Atl.  43]. 

In  Bowen  v.  Johnson^  5  R.  1. 112,  [73  Am.  Dec.  49] ,  the  court 
emphatically  declares  the  implied  power,  in  the  absence 'of 
any  statute,  of  a  court  of  probate  to  revoke  probate  of  a  will 
once  granted  by  it  upon  discovery  of  a  later  testament,  citing, 
with  approval,  Campbell  v.  Logan^  2  Bradf.  Sur.  (N.  T.)  90, 
and  Schidtz  v.  Schultz,  10  Gratt.  (Va.)  358,  [60  Am.  Dec. 
335].  Other  cases  supporting  this  same  authority  of  probate 
courts  to  probate  later  wills  are  Vance  v.  Vpson^  64  Tex.  266 , 
Gale  V.  Nickerson,  144  Mass.  415,  [11  N.  E.  714],  and  Cun^ 
ningham  v.  Souza,  1  Redf.  Sur.  (N.  T.)  462. 

That  there  is  some  authority  holding  or  seeming  to  hold 
that  the  profert  of  a  later  will  is  a  contest  of  one  previously 
admitted  to  probate  is  true,  but  the  weight  of  authority  is  the 
other  way.  In  State  ex  rel.  Wood  v.  Superior  Court  of  Che- 
lan County,  76  Wash.  27,  [135  Pac.  494],  the  court  granted 
a  writ  of  prohibition  on  the  ground  that  a  contest  of  a  pro- 
bated will  involved  in  the  presentation  to  the  probate  court  of 
a  later  will  was  barred  by  a  statute  of  limitations.  The  ques- 
tion here  involved  was  not  discussed  and  apparently  waa  not 
suggested.  Hardy  v.  Hardy's  Heirs,  26  Ala.  524,  and  Watson 
V.  Turner,  89  Ala.  220,  [8  South.  20] ,  were  also  cited  by  re- 
spondents. 

The  first  of  these  cases  was  an  appeal  from  an  application 
to  have  a  later  will  admitted  to  probate  after  the  expiration  of 
five  years  from  the  probate  of  an  earlier  testament.  The  law 
of  Alabama  provided  that  a  will  might  be  contested  by  a  bill 
in  chancery  within  five  years  after  its  admission  to  probate. 
As  the  provisions  of  the  later  writing  were  in  part  incon- 
sistent with  the  earlier  one,  the  court  held  that  the  offer 
amounted  to  a  contest  which  was  neither  in  the  mode  nor 
within  the  time  prescribed  by  the  statute.    No  authorities 
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are  cited  in  the  brief  opinion  and  the  question  here  discussed 
seems  not  to  have  been  considered.  In  the  later  case  the  de- 
cision in  the  Hardy  case  is  followed  and  the  court  lays  stress 
upoh  the  fact  that  the  ancient  power  of  courts  of  equity  to 
probate  later  wills  is,  in  Alabama,  entirely  taken  away  by  the 
statute  permitting  courts  of  chancery  to  entertain  bills  of 
contest.  Gaines  v.  Hennen  is  cited,  and  the  court  says: 
**  Prior  to  this  statute,  there  can  be  no  doubt  of  the  fact  that 
the  inherent  jurisdiction  of  probate  courts  in  this  country,  ba 
of  ecclesiastical  courts  formerly  in  England,  embraced  the 
power  to  set  aside  the  probate  of  a  will  at  any  time  upon  the 
discovery  of  a  posterior  will  of  the  testator,  and  upon  proper 
proof  of  its  execution  by  the  testator."  The  Alabama  cases, 
therefore,  must  be  regarded  merely  as  interpretations  of  the 
peculiar  statute  of  that  state.  In  this  connection  it  is  well 
to  remember  that  proof  of  a  writing  as  a  will  as  well  as  will 
contests  in  California  are  committed  to  the  superior  court  sit- 
ting in  probate. 

Concluding  the  discussion  of  this  branch  of  the  case  we  de- 
cide that  the  lower  court  was  clothed  with  jurisdiction  to 
consider  the  oflfer  of  the  later  will  by  appellant  and  the  ob- 
jections to  it  by  respondents. 

Appellant's  next  contention  is  that  the  case  of  the  success- 
ful contestants  of  the  later  will  was  dependent  entirely  upon 
opinion  evidence,  aild  that  the  opinions  of  the  witnesses  were 
unsupported  by  any  evidence  of  facts  which  would  indicate 
incapacity  to  make  a  will. 

It  was  the  theory  of  respondents  that  Mr.  Moore  became 
so  feeble  of  mind  as  to  be  totally  unfit  to  make  a  will  in  1875, 
and  that  from  that  time  nutil  the  day  of  his  death  the  in- 
capacity continued.  Some  of  them  testified  that  ever  since 
1875  he  had  been  dirty,  blasphemous,  given  to  amorous  ap- 
proaches to  women,  and  that  he  always  appeared  irrational, 
yet  two  of  the  witnesses  did  not  apparently  have  any  scruples 
against  acting  as  executor  and  executrix,  respectively,  of  their 
uncle's  first  will.  There  is  no  mistaking  the  theory  upon 
which  respondents  opposed  the  later  will  because  their  counsel, 
early  in  their  brief,  make  the  following  declaration:  **We 
make  bold  to  assert  that  at  all  times  from  the  year  1875  up  to 
the  twelfth  day  of  May,  1914,  when  Thomas  W.  Moore  died, 
he  was  a  driveling  idiot;  that  his  mind  was  absolutely  un- 
sound; that  he  was  childish  and  simple,  and  was  so  regarded 
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by  all  persons.  Further,  that  as  administrator  of  the  estate  of 
William  H.  Moore,  deceased,  he  was  no  more  than  a  rubber 
stamp  in  the  hands  of  his  attorneys  and  advisors." 

In  view  of  these  theories  of  the  contending  parties  and  the 
wide  scope  of  the  testimony  describing  events  extending  over 
a  period  of  many  years,  it  became  very  important  to  appel- 
lant to  get  into  the  record  authentic  evidence  of  the  conversa- 
tion and  conduct  of  the  testator  at  any  time  during  the  years 
between  1875  and  his  death,  which  would  tend  to  support  the 
theory  that  he  was  of  sound  mind  and  not  an  imbecile.  If 
any  such  material  evidence  was  improperly  excluded,  ap- 
pellant is  entitled  to  a  new  trial.  We  think  there  was  such 
error  committed  and  are,  therefore,  spared  the  task  of  de- 
ciding liie  correctness  or  fault  of  the  contention  that  the 
opinions  of  the  witnesses  of  respondents  were  unsupported  by 
suflScient  evidence  of  facts.  In  other  words,  we  shall  assume 
that  the  verdict  Was  based  upon  conflicting  testimony. 

Before  discussing  the  evidence  excluded  it  may  be  well  to 
quote  some  of  the  testimony  of  Mr.  Moore,  given  in  a  proceed- 
ing pending  in  Judge  Graham's  court,  in  San  Francisco, 
twelve  days  before  the  execution  of  the  later  will.  He  had 
made  application  for  change  of  guardian,  and  was  examined 
and  cross-examined  as  a  witness  in  open  court.  Proof  of  his 
testimony  there  given  was  offered  and  received.  It  was  in 
part  as  follows: 

Thomas  W.  Moore,  called  as  a  witness  in  his  own  behalf, 
being  duly  sworn,  testified' as  follows: 

'*Mr.  Cantrell:  Q.  Who  is  your  present  guardian! 

**A.  William  A.  Moore. 

**Q.'What  relation  is  he  to  yout 

**A.  He  is  a  nephew  of  mine. 

**Q.  How  many  times  have  you  seen  your  guardian,  Mr. 
Moore,  in  the  last  two  years  t 

**A.  I  have  seen  him  about  three  times. 

**Q.  About  three  times  in  the  last  two  years  t 

**A.  He  has  called  on  me  about  three  times  in  the  last  eight 
years. 

"Q.  Has  he  ever  provided  a  home  for  you,  or  a  residence  f 

'/A.  No,  sir. 

''Q.  Has  he  ever  asked  you  to  go  down  and  live  with  him 
at  Pescaderot 
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*'A.  No,  sir. 

"Q.  Where  does  lie  live  nowt 

'*A.  Pescadero. 

**Q.  How  far  ia  that  from  heret 

**A.  About  fifty  miles. 

**Q.  Were  you  in  San  Francisco  during  the  time  of  the 
earthquake  and  fire  here! 

''A.  Yes,  sir. 

**Q.  Did  your  guardian  come  up  to  attend  to  you  in  any 
wayt 

**A.  No,  sir.    I  never  saw  him  for  a  year  after  that. 

"Q.  He  left  you  entirely  on  your  own  resources  to  hunt  a 
home  for  yourself! 

*'A.  Yes,  sir. 

"Q.  Your  physicians  reside  in  ]bhis  city  and  county! 

**A.  Yes,  sir.    All  of  them. 

*'Q.  Where  do  you  think  that  you  get  proper  treatment  for 
your  complaint! 

**A.  I  would  not  take  treatment  anywhere  else  but  in  San 
Francisco. 

**Q.  You  don't  think  you  could  be  treated  properly  else- 
where! 

*'A.  No,  sir,  I  have  tried  nearly  all  the  doctors  in  the  world. 
I  have  traveled  all  over  Europe  hunting  doctors. 

**Q.  Where  are  you  living  now! 

''A.  On  Steiner  Street— 1114  Steiner  Street. 

'*Q.  Who  got  that  place  for  you! 

''A.  I  got  it. 

''Q.  Your  present  guardian  never  provided  a  place  for  you 
to  live  in  at  any  time  ? 

**A.  He  did  not  provide  a  place  for  me. 

**Q.  At  the  time  that  the  guardian  was  appointed  in  Judge 
Troutt's  Department  did  he  make  any  representations  to  the 
court  what  he  would  charge! 

**A.  He  said  he  never  wanted  a  cent.  He  said,  'He  is  my 
uncle' ;  and  he  never  wanted  a  cent. 

**The  Court:  Q.  What  are  the  relations  between  you  and 
your  guardian  now — friendly  ! 

'*A.  He  is  my  nephew. 

**Q.  Do  you  want  him  to  continue  to  act  as  your  guardian! 

*'A.  No,  sir.'* 
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On  cross-examination  he  testified,  in  part,  as  follows: 

*'Mr.  Craig:  Q.  You  say  he  does  not  give  you  money 
enough — ^how  much  money  does  he  give  you! 

**A.  I  get  six  hundred  dollars  a  year. 

**Q.  And  how  much  do  you  wantt 

**A.  I  want  seventy-five  dollars  or  one  hundred  dollars  a 
month.  I  need  that  very  bad  because  when  that  fifty  dollars 
was  allowed  me  everything  was  very  cheap  and  now  it  is  very 
high.  I  can't  buy  my  clothes.  I  bought  all  my  own  clothes 
since  he  has  been  my  guardian.  He  never  bought  me  but  one 
suit — one  coat.  .  .  . 

**Q.  Isn't  fifty  dollars  enough  to  pay  your  board  and  get 
your  clothes  t 

**A.  No,  sir.    It  does  not  satisfy  my  desires  at  alL 

**Q.  How  much  does  your  board  cost  yout 

"A.  I  cannot  get  board  less  than  thirty  dollars. 

**Q.  And  you  have  twenty  dollars  left  for  your  personal 
expenses! 

**A.  Yes,  sir. 

**Mr.  Cantrell:  Q.  Part  of  your  expenses,  of  course,  is  your 
physician.  You  have  a  running  expense  with  the  physician  at 
all  times! 

"A.  Yes,  sir. 

**Q.  You  say  you  lived  at  Stanyan  Street  before  you  lived 
on  Steiner  Street;  who  provided  that  place  for  you  on  Stan- 
yan Street! 

"A.  I  did. 

**The  Court:  Q.  You  fed  that  you  are  capable  of  getting 
your  own  home! 

''A.  Yes,  sir. 

**Q.  You  don't  want  your  guardian  hanging  over  you  all 
the  time! 

**  A.  No,  sir.    I  don't  want  the  guardian  around  me  at  all. 

**Q.  What  do  you  want  this  young  man  removed  for! 

**A.  Because  he  don't  pay  me,  and  don't  see  me,  and  don't 
pay  any  attention  to  me. 

*'Q.  You  get  your  fifty  dollars  every  month. 

''A.  Yes,  sir. 

**Q.  What  else  can  you  expect  from  a  guardian! 

*' A.  I  want  him  to  pay  me  more  money. 

''Q.  Is  that  the  only  trouble! 

^'A.  That  is  the  main  trouble. 
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**Q.  Do  you  understand  the  situation  here — there  is  a  heavy 
mortgage  on  this  ranch — eight  thousand  dollars? 

'*A.  Yes,  sir. 

*'Q.  And  it  takes  nearly  fill  the  income  from  the  ranch  to 
pay  for  that  mortgage  outside  of  keeping  you? 

**A.  Not  by  a  long  shot.  He  has  the  ranch  rented  for  one 
thousand  eight  hundred  dollars  a  year  for  the  last  five  years." 

In  answer  to  his  own  counsel  he  testified  as  follows : 

**Q.  You  are  very  friendly  with  Captain  Dahlert 

*'A.  He  is  my  friend,  I  know. 

*'Q.  He  has  been  very  good  to  you? 

**  A.  Very  good  to  me,  indeed.  He  is  better  than  my  guard- 
ian a  great  deal. 

**Q.  How  long  have  you  known  Mr.  Dahlert 

**A.  About  a  year." 

And  to  questions  by  the  court  he  replied: 

"Q.  Where  did  you  meet  Mr.  Dahler? 

**A.  I  met  him  first  at  Mrs.  Sheerer 's. 

**Q.  And  you  and  Mr.  Dahler  became  friends  t 

**A.  Yes,  sir. 

**Q.  Mr.  Dahler  says  he  is  willing  to  assume  this  guardian- 
ship and  act  as  companion  to  you? 

'*A.  Yes,  sir, 

"Q.  Have  you  ever  stopped  at  the  Telle  homet 

*'A.  No,  sir. 

**Q.  How  about  you  and  Mrs.  Oscar  Tolle — are  you  good 
friends  ? 

A.  I  don't  know  her  hardly  at  all." 

Notwithstanding  this  testimony  the  jury  was  convinced  of 
the  testator's  imbecility,  perhaps  upon  the  theory  that  the 
apparent  lucidity  of  the  old  man's  mind  in  1908,  as  shown  by 
his  testimony,  was  but  due  to  a  temporary  absence  of  symp- 
toms of  a  life-long  condition  of  mental  incompetency.  It, 
therefore,  becomes  apparent  that  testimony  given  by  Mr.  Moore 
at  any  other  period  of  his  life  after  1875  might  be  of  great 
value  to  the  jurors  and  its  exclusion,  therefore,  highly  pre- 
judicial to  the  proponents  of  the  second  will.  Mr.  Warren 
Olney,  who  for  many  years  had  represented  Mr.  Moore  as  his 
attorney,  was  called  as  a  witness  and  testified  that  in  his  opin- 
ion the  testator  was  of  sound  and  disposing  mind  during  the 
entire  period  of  their  acquaintance.  Mr.  Olney  was  shown  a 
document  setting  forth  that  which  purported  to  be  the  teati- 
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mony  of  Mr.  Moore  on  the  witness-stand  at  a  trial  in  the 
superior  court  of  Santa  Cruz  County.  This  document  was  in 
the  form  of  a  transcript  of  a  bill  of  exceptions,  and  was  in- 
dorsed as  filed  March  12,  1889.  Regarding  this  paper  Mr. 
Olney  testified  in  part  as  follows:  **I  recognize  the  document 
shown  me.  It  is  a  correct  statement  of  what  transpired  in 
court  at  the  time  stated  in  the  document.  I  prepared  this 
document  myself  while  its  contents  were  fresh  in  my  memory, 
using  the  court  reporter's  notes  to  check  it.  The  portion 
shown'  to  me  is  testimony  given  by  Thomas  W.  Moore  on  the 
witness-stand  at  the  date  stated  in  the  document.  It  is  a 
correct  statement  of  what  Mr.  Moore  said  on  the  witness-stand. 
Looking  at  the  document  does  not  sufiSciently  refresh  my  mem- 
ory to  cause  me  to  remember  and  narrate,  what  Mr.  Moore 
testified  to,  or  the  other  facts  stated  in  the  document,  but  I 
know  that  the  document  is  a  correct  statement  of  what  oc- 
curred." The  court  refused  to  allow  the  witness,  testifying 
from  the  document,  to  state  what  Mr.  Moore  testified  to  while 
on  the  witness-stand  on  the  occasion  indicated  and  also  denied 
the  offer  of  defendant  to  put  parts  of  the  transcript  in  evi- 
dence to  show  the  date  and  nature  of  the  proceeding  and  Mr. 
Moore's  testimony.  [4]  Mr.  Olney 's  testimony  was  clearly 
admissible.  (Code  Civ.  Proc,  sec.  2047).  Respondents' 
counsel  concede  that  perhaps  the  reporter  who  made  and 
transcribed  the  notes  of  Mr.  Moore's  testimony  would  be  per- 
mitted to  read  from  his  transcript,  but  deny  that  anyone  else 
might  do  so.  They  also  call  attention  to  the  fact  that  the 
transcript  did  not  purport  to  contain  all  the  testimony  of 
the  witness.  Both  contentions  are  without  force.  Mr.  Olney 
had  heard  the  testimony  as  well  as  the  reporter.  He  prepared 
the  document  himself  while  the  contents  were  fresh  in  his 
memory  ** using  the  court  reporter's  notes  to  check  it."  True, 
it  was  in  narrative  form,  but  it  contained  *'a  correct  state- 
ment of  what  Mr.  Moore  said  on  the  witness-stand."  The 
omission  of  the  questions  which  elicited  Mr.  Moore's  answers 
made  them  none  the  less  his  statements  and  they  were  proper 
matters  for  the  jury's  consideration,  under  appropriate  in- 
structions, whether  they  were  all  or  only  part  of  his  declara- 
tions. It  would  seem  from  Mr.  Olney 's  testimony  that  the 
transcript  contained  all  of  his  client's  testimony,  but  that  is 
not  material,  as  it  is  perfectly  competent  for  a  litigant  to  offer 
a  part  of  the  narrative  of  a  witness  for  the  purpose  of  illustrat- 
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ing  his  mental  condition.  But  counsel  for  respondents  call 
attention  to  tliat  part  of  section  2047  which  provides  that  a 
witness  **may  testify  from  such  a  writing,  though  he  retain 
no  recollection  of  the  particular  facts,"  and  insist  that  the 
admission  or  rejection  of  such  testimony  is  within  the  sound 
discretion  of  the  trial  court.  Even  if  this  were  the  meaning 
of  the  quoted  language,  we  would  be  constrained  to  declare 
that  under  the  revealed  circumstances  the  court  abused  its 
discretion.  [5]  We  are  convinced,  however,  that  the  quoted 
language  from  section  2047  of  the  Code  of  Civil  Procedure  is 
mandatory.  That  a  stenographer  has  a  right  to  read  from 
notes  of  testimony  taken  at  the  time  there  can  be  no  doubt. 
{People  V.  Sexton,  132  Cal.  37,  [64  Pac.  107] ;  Burbank  v. 
Denms,  101  Cal.  90,  [35  Pac.  444] ;  People  v.  Ammerman, 
118  Cal.  23,  32,  [50  Pac.  15].)  The  tendency  of  courts,  al- 
though there  is  some  difference  in  the  practice  in  different 
jurisdictions,  is  toward  liberality  rather  than  strict  technical- 
ity in  the  application  of  the  rules  with  respect  to  the  admission 
of  this  sort  of  evidence,  as  may  be  seen  from  an  examination 
of  the  text  and  citations  in  1  Greenleaf  on  Evidence,  sixteenth 
edition,  section  439b.  It  has  been  held  in  Illinois  that  a  witness 
who  is  testifying  from  recollection,  when  refreshed  by  a 
memorandum  consisting  of  a  transcript  of  testimony  in  an- 
other case,  may  adopt  the  language  of  the  transcript  as  relat- 
ing the  substance  of  the  facts  within  his  recollection.  {Igle- 
hart  V.  Jemegan,  16  111.  513,  520.)  Solomon  B.  B,  Co,  v. 
Jones,  34  Kan.  443,  458,  [8  Pac.  730],  is  very  similar  to  the 
case  at  bar.  There  the  attorney  who  had  prepared  the  bill 
of  exceptions  in  another  case  and  had  an  original  recollection 
from  his  insight  into  the  case,  but  depended  largely  upon  the 
transcript,  was  permitted  to  read  from  the  bill.  We  will  not 
lengthen  this  opinion  by  quotation  from  this  bill  of  exceptions, 
but  merely  say  in  passing  that  the  testimony  of  Mr.  Moore,  as 
set  forth  in  the  rejected  memorandum,  was  quite  as  lucid  as 
that  adduced  in  Judge  Graham  V  court  many  years  later. 

[6]  The  court  gave  the  familiar  instruction  with  respect 
to  the  presumption  of  law  that  evidence  willfully  i&uppressed 
would  be  adverse  if  produced.  This  was  error  because  the 
record  fails  to  disclose  any  instance  of  suppression  of  evi- 
dence or  anything  that  could  be  properly  construed  as  such 
withholding  of  facts  in  defendant's  possession.  That,  under 
the  circumstances,  the  error  was  prejudicial  there  can  be  no 
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doubt,  and  this  is  emphasized  when  we  note  that  one  of  the 
counsel  for  respondents,  in  his  argument,  sought  to  apply  the 
rule  subsequently  announced  in  the  instruction  to  the  circum- 
stance that  no  person  named  in  the  will  had  been  called  as  a 
witness.  [7]  Failure  to  call  as  witnesses  those  named  as 
legatees  is  not  suppression  of  evidence,  and  there  was  no  show- 
ing that  under  the  facts  of  this  case  it  became  such  suppres- 
sion. It  is  argued,  however,  that  no  advantage  may  be  taken 
of  the  erroneous  statement  of  counsel  in  argument,  because  no 
exception  was  taken  to  it  and  it  was  not  assigned  as  error. 
(Citing  People  v.  Babcock,  160  Cal.  537,  545,  [117  Pac. 
549],  a  case  in  which  not  erroneous  statement  of  law, 
but  alleged  misconduct  was  the  issue.)  The  alleged  error 
was  not  in  the  argument  merely,  but  in  the  subsequent 
instruction  which  seemed  to  ratify  the  misapplication  of 
the  rule  with  reference  to  suppression  of  evidence.  Under 
the  authority  of  Estate  of  Carpenter,  94  Cal.  406,  419,  [29 
Pac.  1101],  and  Thomas  v.  Gates,  126  Cal.  1,  [58  Pac.  315], 
the  giving  of  the  instruction  under  the  circumstances  must  be 
held  error. 

The  judgment  is  reversed. 

Lennon,  J.,  Wilbur,  J.,  and  Shaw,  J.,  concurred. 

Mr.  Justice  Olney  did  not  participate  ixx  the  decision. 

ANGELLOTTI,  C.  J.,  Dissenting. — I  cannot  concur  in  the 
conclusion  that  the  superior  court  could  properly  entertain 
the  petition  for  the  probate  of  the  alleged  later  will,  in  the 
face  of  the  judgment  admitting  the  will  of  Japuary  13,  1896, 
to  probate.  That  judgment  had  become  final,  and  more  than 
one  year  having  elapsed  from  its  entry  without  any  contest, 
the  probate  of  such  will  is  conclusive  against  the  world,  except 
infants  and  persons  of  unsound  mind.  It  is  so  expressly  pro- 
vided by  section  1333  of  the  Code  of  Civil  Procedure.  The 
whole  matter  of  wills  is  regulated  in  this  state  by  statute. 
Under  our  statute,  as  has  often  been  said,  the  proceeding  in 
proof  of  a  will  is  a  proceeding  in  rem,  **  to  determine  the  legal 
status  of  a  written  instrument,''  in  which  all  persons  are  re- 
quired to  present  their  claims  and  by  which  the  world  ia 
bound.  (See  Estate  of  Baker,  170  Cal.  578,  585,  [150  Pac. 
989] ;  Estate  of  Allen,  176  Cal.  632,  [169  Pac.  364].)     A  judg- 
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ment  admitting  a  written  instrument  to  probate  as  the  will 
of  a  deceased  person  is  necessarily  a  judgment  that  the 
instrument  is  the  will  of  the  deceased,  which,  of  course, 
means  that  it  is  his  last  and  only  effective  will.  When  a 
paper  is  offered  for  probate  as  the  will  of  a  deceased  per- 
son, if  any  person  interested  claims  that  it  is  not  the  true 
will  for  the  reason  that  there  is  a  later  will,  he  unques- 
tionably may  contest  the  paper  offered  on  that  ground,  for 
his  contention  is  one  **  substantially  affecting  the  validity  of 
the  will''  offered.*  (Code  Civ.  Proc,  subd.  4,  sec.  1312.)  As 
in  the  case  of  original  probate,  such  a  contest  may  be  made 
after  probate  on  the  ground  that  the  admitted  will  is  not  the 
will,  because  of  the  execution  of  a  later  will.  The  petition 
for  probate  necessarily  tenders  to  the  whole  world  the  issue 
that  the  paper  offered  is  the  will  of  the  deceased,  and  the 
whole  world  is  bound  by  the  judgment  except  in  so  far  as  the 
statute  permits  further  proceedings. 

The  only  further  proceeding  authorized  by  the  statute  is 
the  contest  of  the  validity  of  the  admitted  will,  which  must 
be  instituted  within  one  year  from  probate,  with  the  right  to 
infants  and  persons  of  unsound  mind  to  so  contest  within  one 
year  after  their  respective  disabilities  are  removed.  It  is  my 
opinion  that  in  the  absence  of  any  such  contest  within  the 
year,  the  status  of  the  instrument  as  the  last  will  of  the  de- 
ceased is  conclusively  and  for  all  time  established  as  against 
all  interested  parties  in  so  far  as  any  proceeding  in  the  pro- 
bate court  is  concerned.  This  it  seems  to  me  is  substantially 
recognized  in  all  our  previous  decisions,  for  even  in  Estate  of 
Walker,  160  Cal.  547,  [36  L.  R.  A.  (N.  S.)  89,  117  Pac.  510], 
all  the  justices  concurred  as  to  the  question  of  finality  of  the 
proceedings  in  probate,  and  the  probate  of  the  subsequently 
discovered  will  was  justified  by  the  majority  of  the  justices 
concurring  in  aflSrmance  as  being  solely  for  the  purpose  of 
establishing  a  foundation  for  the  prosecution  by  the  benefi- 
ciaries of  their  rights  in  equity.  It  was  certainly  expre&sly 
recognized  in  Estate  of  Marx,  174  Cal.  762,  [L.  R.  A.  1917P, 
234, 164  Pao,  640],  as  is  shown  by  the  majority  opinion  herein. 

The  effect  of  the  majority  opinion  in  this  case  apparently  is 
that  a  decree  admitting  a  will  to  probate  is  not  an  adjudication 
that  the  will  so  admitted  is  the  will  of  the  deceased,  but  simply 
that  it  is  an  instrument  that  was  at  one  time  duly  executed  as  a 
will,  which  will  stand  as  the  will  pending  the  production  and 
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probate  of  a  later  instrument  so  executed.  Such  I  do  not  be- 
lieve to  be  the  theory  of  our  statutory  system  relative  to  the 
proof  of  wills.  Therefore,  I  am  constrained  to  dissent  from 
the  judgment.  v 

Lawlor,  J.,  concurred* 

Rehearing  denied. 

Lawlor,  J.,  Olney,  J.,  and  Angellotti,  C.  J.,  voted  for  a  re- 
hearing. Shaw,  J.,  Wilbur,  J.,  and  Lennon,  J.,  voted  against 
a  rehearing. 

Melvin,  J.,  was  absent 


[L.  A.  Na.  4936.    Dopartment  Two. — June  17,  1919.] 

GEORGE  G.  TUCKER,  Appellant,  v.  JOHN  BENEKE  et  al., 

Respondents. 

[1]  Appeal — Order  Denying  New  Trial — ^Dismissal. — An  appeal  from 
an  order  denying  a  motion  for  a  new  trial  must  be  dismissed. 

[2]  Appeal — Findings — CoNrLicriNG  Testimony. — The  appellate  court 
may  not  disturb  findings  based  upon  conflicting  testimony. 

[3]  Vendor  and  Vendee  —  Exchange  of  Bkal  Properties  —  Dimen- 
sions op  Lots  —  Finding  Against  Misrepresentation — Suppi- 
clENCY  of  Evidence. — In  this  action  for  damages  for  alleged  fraud 
in  making  an  exchange  of  real  properties  it  is  held  the  finding  that 
no  misrepresentation  was  made  by  defendants  as  to  the  size  of  their 
lots  is  supported  by  the  testimony. 

[4]  Id. — Value  op  Defendant's  Property — Nonrelianob  upon  Repre- 
sentations— Finding  Supported  by  Evidence. — It  is  also  held  the 
finding  that  plaintiff  did  not  rely  upon  the  representations  of  de- 
fendants as  to  the  value  of  their  property  is  supported  by  the  evi- 
dence. 

[5]  Id. — Misrepresentation  as  to  Dimensions  and  Value  of  Prop- 
erty— Extension  of  Time  on  Mortgage — Waiver  of  Fraud. — 
Fraud  in  misrepresenting  the  dimensions  and  value  of  property  in 
an  exchange  thereof  for  other  property  is  waived  where,  after  ob- 
taining knowledge  of  the  true  dimensions  and  value,  an  extension 
of  time  for  the  payment  of  the  mortgage  on  such  property  is 
requested  and  granted. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    Z.  B.  West,  Judge.    AflSrmed. 

The  f  tucts  are  stated  in  the  opinion  of  the  court. 

H.  A.  Barclay  for  Appellant. 

Tipton  &  Cailor  for  Respondents. 

MELVIN,  J. — ^Plaintiff  sued  for  damages  caused  by  the  al- 
leged fraud  of  defendants  practiced  in  the  exchange  of  plain- 
tiff's property  in  California  for  certain  lots  of  defendants 
in  Portland,  Oregon.  After  trial,  judgment  was  entered  in 
favor  of  defendants,  and  plaintiff  appealed,  September  8, 
1916,  from  said  judgment  and  from  the  order  denying  his  mo- 
tion for  a  new  trial.  [1]  Regarding  tie  latter  appeal,  this 
court  will  take  the  usual  course  and  dismiss  it.  {Roberts 
V.  Colyear,  179  Cal.  669,  [180  Pac.  937].) 

According  to  the  allegations  of  plaintiff's  "second  amended 
complaint,"  he  was  the  owner,  on  March  13,  1913,  of  certain 
described  real  property,  ten  acres  in  area,  in  Anaheim.  The 
land  was  planted  to  oranges  and  a  substantial  dwelling-house 
was  situated  thereon.  Plaintiff  also  owned  an  interest  in 
a  pumping  plant  suflBeient  to  supply  all  necessary  water  for 
use  on  the  property,  and  certain  nursery  stock.  There  were 
two  mortgages  on  the  property,  and  the  net  value,  as  set 
forth  in  the  complaint,  was  five  thousand  four  hundred 
dollars. 

It  is  further  alleged  that  defendants  then  owned  certain 
described  lots  in  Portland,  Oregon,  which  they  represented 
to  plaintiff  were  of^  the  value  of  seven  thousand  five  hundred 
dollars;  that  they  lived  in  Anaheim  and  knew  all  about  plain- 
tiff's property;  that  plaintiff  was  ignorant  of  the  values  of 
Portland  real  estate;  that  certain  negotiations  looking  to  a 
trade  of  the  Portland  lots  for  the  property  in  Anaheim  were 
had;  that  plaintiff,  being  compelled  to  leave  for  Texas,  gave 
power  of  attorney  to  Mrs.  K.  V.  Barton,  who  then  resided 
near  Anaheim,  to  make  some  disposition  of  his  property. 
Then  follows  allegations  that  defendants  represented  to  Mrs. 
Barton  that  the  two  Portland  lots  were  worth  seven  thousand 
five  hundred  dollars,  and  that  each  lot  was  one  hundred  feet 
front  by  one  hundred  feet  in  depth ;  that  believing  and  rely- 
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ing  6n  said  statements  Mrs.  Barton,  on  March  13,  1913,  en- 
tered into  a  written  agreement  with  defendants  for  an  ex- 
change of  the  properties,  and  subsequently  completed  such 
exchange,  executing  and  delivering  to  defendants  a  mortgage 
for  $1,750,  paying  an  assessment  of  $350  for  street  work  on 
the  lots  in  Portland,  and  exchanging  deeds;  and  that  shortly 
thereafter  Mrs.  Barton  departed  for  England.  Defendants 
(it  is  alleged)  entered  into  possession  of  the  property  at  Ana- 
heim, sold  the  nursery  stock  for  upward  of  three  thousand- 
six  hundred  dollars,  paying  off  a  mortgage  on  the  land  with 
the  proceeds.  It  is  further  averred  that  in  March,  1915, 
plaintiff  desired  to  sell  the  Portland  lots  and  caused  an  in- 
vestigation to  be  made,  which  revealed  for  the  first  time  the 
fraud  of  defendants ;  that  the  lots  in  Portland  were  not  worth 
more  than  two  thousand  five  hundred  to  two  thousand  nine 
hundred  dollars  at  the  time  of  the  exchange,  and  that  each 
lot  was  fifty  feet,  by  one  hundred  feet  instead  of  one  hundred 
feet  square,  as  had  been  represented. 

Judgment  was  prayed  for  two  thousand  nine  hundred  dol- 
lars, the  alleged  difference  between  the  actual  worth  of  the 
lots  in  Portland  and  the  value  of  plaintiff's  equity  in  the 
property  in  Anaheim;  for  $1,750,  the  amount  of  the  mort- 
gage on  the  Portland  lots  given  to  defendants,  and  for  certain 
taxes  and  interest,  amounting  in  all  to  four  thousand  six 
hundred  dollars. 

Defendants  answered,  duly  traversing  the  essential  aver- 
ments of  the  complaint;  a  trial  was  had,  and  the  court  found, 
among  other  things,  as  follows : 

But  a  small  part  of  the  orange  stock  in  the  nursery  was 
budded  at  the  time  of  the  exchange  of  land  and  but  little 
value  was  added  to  the  Orange  County  land  by  said  stock. 
Said  property  was  of  no  greater  value  than  eleven  thousand 
dollars,  and  plaintiff's  equity  did  not  exceed  three  thousand 
four  hundred  dollars. 

Further  findings  were  to  the  effect  that  defendants  were 
free  from  fraud;  that  neither  of  them  misrepresented  the 
dimensions  of  the  lots  in  Portland;  that  plaintiff's  attorney 
in  fact  was  informed  that  each  lot  had  a  frontage  of  but 
fifty  feet;  that  prior  to  the  consummation  of  the  exchange 
the  escrow-holder  of  the  contracting  parties  held  an  abstract 
and  a  certificate  of  title  of  the  Oregon  lots,  on  each  of  which 
the  real  dimensions  of  the  lots  were  delineated,  and  that  on 


Digitized  by  VjOOQIO 


June,  1919.]  Tucker  v.  Benekb.  591 

June  4,  1913,  this  certificate  was  shown  to  plaintiff.  The 
court  also  found:  **That  the  defendants  represented  that  in 
their  opinion  the  Portland  lots  were  worth  seven  thousand  five 
hundred  dollars,  and  gave  the  basis  on  which  their  estimation 
was  based,  but  that  the  plaintiff's  attorney  in  fact,  K.  V. 
Barton,  was  informed  by  one  of  the  defendants  prior  to  the 
exchange  that  said  lots  would  not  sell  for  that  price  at  that 
time ;  that  the  value  of  both  the  Orange  County  property  and 
the  Portland  lots  were  a  trading  valuation."  There  was  a 
further  finding  that  *'the  nuraery  stock  did  not  belong  to  the 
plaintiff,  but  went  with  the  place  in  the  exchange,  and  that 
the  amount  realized  therefor  was  abQut  six  hundred  dollars." 
It  was  found  likewise  that  the  defendants  did  not  allege  that 
the  Portland  lots  were  worth  seven  thousand  five  hundred 
dollars,  but  gave  that  estimate  of  the  value,  with  their  rea- 
sons therefor ;  that  if  said  lots  were  worth  less,  that  fact  was 
not  known  to  defendants;  that  such  representations  as  were 
.made  were  not  made  by  defendants  with  intent  to  deceive 
the  plaintiff  or  his  attorney  in  fact,  and  that  neither  the 
plaintiff  nor  said  attorney  in  fact  was  deceived  by  such  repre- 
sentations. It  was  also  found  that  **  after  the  plaintiff 
learned  that  the  Portland  lots  were  each  only  fifty  feet  front 
by  one  hundred  feet  deep,  and  of  the  alleged  value  of  four 
thousand  two  hundred  dollars  only,  he  sought  and  obtained 
from  the  defendants  an  extension  of  time  on  the  mortgage 
and  that  no  suit  has  yet  been  brought  to  foreclose  the  same." 
[2]  Appellant's  counsel,  while  recognizing  the  rule  that 
this  court  may  not  disturb  findings  based  upon  conflicting 
testimony,  insists  that  there  is  no  substantial  conflict  regard- 
ing the  essential  matters  found  by  the  court,  and  that,  there- 
fore, this  court  should  reverse  the  judgment.  With  this 
contention  we  are  unable  to  agree.  It  is  true  that  there  was 
a  sharp  conflict  of  testimony  regarding  the  transaction  and 
particularly  with  reference  to  the  understanding  of  the  plain- 
tiff's attorney  in  fact  and  plaintiff  himself  on  the  subject  of 
the  size  of  the  lots,  but  there  was  testimony  contradictory  of 
theirs  upon  which  the  court  might  act  and  evidently  did  act. 
It  is  to  be  remembered  that  the  court  was  confronted  with  the 
amazing  testimony  of  the  plaintiff  that,  although  he  received 
the  deed  to  the  Portland  property  in  June,  1913,  and  then 
went  to  Portland  and  made  inquiries  about  his  lots,  he  did 
not  discover  that  the  smaller  dimension  of  each  was  only  fifty 
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feet  until  some  time  in  1915.  On  this  point  he  deposed  as 
follows:  *'At  Portland  I  had  to  wait  several  hours  for  the 
train  for  Lyle,  Washington,  and  went  out  to  find  the  lots.  I 
found  a  real  estate  agent,  whose  name  I  do  not  remember, 
near  the  tract  where  the  lots  are ;  I  asked  him  what  lots  were 
selling  for  along  there,  he  said  about  thirty-five  dollars  or 
forty  dollars  per  front  foot;  and  as  I  understood  lots  were 
one  hundi-ed  by  one  hundred  feet  each,  I  thought  the  value  was 
about,  or  near  what  I  paid  for  them,  seven  thousand  five  hun- 
dred dollars." 

Testifying  regarding  Mr.  Tucker's  visit  to  the  First  Na- 
tional Bank  of  Anaheim,  just  before  the  plaintiff  went  to 
Portland,  Mr.  Hartung,  who  had  custody  of  the  papers,  said : 
*'Mr.  Tucker  came  to  the  bank  in  the  early  part  of  June,  1913. 
I  delivered  to  him  the  deed  of  Beneke  &  Hauser  for  the  Port- 
land lots,  his  power  of  attorney  to  Mrs.  Barton  and  the  deed 
from  Fletcher  to  him,  and  took  his  receipt.  (Receipt  pro- 
duced, identified  and  introduced  in  evidence,  dated  June  4, 
1913.)  At  that  time  I  showed  Mr.  Tucker  the  certificate  of 
title.  He  looked  it  over  and  saw  the  map  at  the  back  of  it. 
He  made  no  comment  on  the  certificate."  Mrs.  Barton  tes- 
tified that  the  lots  were  represented  to  her  as  being  each  one 
hundred  feet  by  one  hundred  feet,  and  the  attorney  who  drew 
the  agreement  between  the  parties  produced  a  memorandum 
indicating  his  understanding  of  the  area  of  the  lots  to  be  the 
same  as  hers,  yet  he  testified  that  in  drawing  the  agreement 
he  ''put  nothing  in  it  as  to  the  size  of  lots  or  description  of 
them  any  more  than  the  number  of  the  lots  and  the  block, 
thinking  that  the  reference  to  the  map  would  be  sufficient  to 
give  the  size."  Respondent  Beneke  testified  positively  that 
he  told  Mrs.  Barton  the  true  size  of  the  lots  and  she  said  they 
were  very  small.  [3]  This  testimony  alone,  if  believed, 
would  support  the  finding  that  no  misrepresentation  as  to  the 
size  of  the  lots  was  made. 

Appellant  makes  vigorous  attack  upon  the  finding  that  the 
figure  of  seven  thousand  five  hundred  dollars  was  given  as 
the  value  according  to  opinion  of  defendants,  accompanied  by 
the  basis  of  estimation,  and  that  one  of  them  told  Mrs.  Barton, 
prior  to  the  exchange,  that  the  lots  would  not  sell  for  that 
price  at  that  time,  and  that  the  value  of  both  the  Orange 
County  property  and  the  Portland  lots  was  a  trading  valua- 
tion, but  this  finding  is  directly  supported  by  testimony  which 
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need  not  be  here  detailed.  Mr.  Hauser  gave  that  version  and 
he  was  supported  by  the  testimony  of  his  codefendant.  Both 
defendants  detailed  conversations  in  which  they  told  Mrs. 
Barton  that  property  near  their  lots  had  sold  for  prices  which 
they  believed  justified  their  estimate,  and  at  the  trial  experts 
in  realty  valued  at  Portland  gave  testimony  tending  to  sup- 
port such  estimates. 

[4]  That  plaintiff  and  his  attorney  in  fact  did  not  rely 
upon  the  representations  of  defendiuits  was  a  finding  amply 
supported.  In  January,  1913,  Mrs.  Barton  sought  informa- 
tion regarding  the  lots  and  received  from  the  First  National 
Bank  of  Portland  a  telegram  with  the  statement  that  the  lots 
were  assessed  for  $1,885,  **  usually  considered  about  two-thirds 
actual  valuation."  Mrs.  Barton  also  had  a  friend  investigate 
the  value  of  the  Portland  lots.  He  reported  that  they  were 
worth  from  thirty  dollars  to  forty  dollars  a  front  foot,  basing 
his  figures  on  the  estimates  of  five  or  six  real  estate  agents  in 
Portland. 

The  estimates  of  the  value  of  the  Portland  lots  as  given  by 
expert  witnesses  varied  considerably,  as  did  those  concerning 
the  true  value  of  the  place  at  Anaheim.  Without  going 
through  an  analysis  of  all  the  figures,  it  is  sufficient  to  call 
attention  to  the  fact  that  there  was  evidence  justifying  the 
court's  conclusion  that  plaintiff  was  riot  prejudiced  by  reason 
of  any  false  representations  which  might  have  been  made. 

Appellant  insists  that  the  finding  with  reference  to  the 
value  of  the  stock  in  the  nursery  is  so  flagrantly  at  variance 
with  the  evidence  as  to  necessitate  a  reversal  of  the  judgment. 
In  the  oral  argument  counsel  for  plaintiff  asserted  that  there 
was  no  testimony  supporting  the  finding  that  defendants  re- 
ceived only  six  hundred  dollars  as  their  share  of  the  nursery 
stock,  but  that  their  admitted  return  from  the  sale  of  the 
young  trees  was  $1,867.53,  and  he  insisted  that  this  dis- 
crepancy between  the  testimony  and  the  findings  should  com- 
pel a  reversal  of  the  judgment.  With  this  view  of  the  matter 
we  do  not  agree.  It  was  alleged  in  the  complaint  that  defend- 
ants sold  the  nursery  stock  ** belonging  to  plaintiff."  De- 
fendants denied  that  any  stock  belonged  to  plaintiff,  but  ad- 
mitted that  certain  young  trees  **went  with  the  orange 
ranch,"  and  that  after  defendants  budded,  irrigated,  and 
cared  for  such  nursery  stock  they  received  therefor  about  six 
hundred  dollars.    It  was  shown  at  the  trial  that  plaintiff  had 
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owned  an  interest  in  certain  nursery  stock  on  the  place.  This 
was  transferred  to  defendants  by  plaintiff's  attorney  in  fact, 
on  the  date  of  the  exchange  of  the  properties,  by  a  writing. 
It  was  a  part  of  the  trade  and,  therefore,  the  court  doubtless 
meant  by  its  finding  that  after  tliat  date  the  nursery  stock 
**did  not  belong  to  plaintiff."  That  the  stock  was  sold  for 
more  than  defendants  alleged  their  net  return  thereon  to  be 
is  wholly  immaterial,  as  the  record  fails  to  disclose  its  value 
at  the  time  of  the  trade  before  defendants  put  any  care  and 
attention  upon  it.  Such  value  might  have  been  of  some  use 
in  determining  whether  or  not  there  was  a  glaring  discrepancy 
between  the  values  of  the  two  parcels  of  land,  one  in  Oregon 
and  one  in  California,  at  the  time  of  the  exchange.  The  sub- 
sequent selling  price  was  a  matter  without  the  issues  and  the 
finding,  even  if  erroneous,  was  immaterial  and,  therefore, 
without  prejudice  to  appellant. 

The  appellant  attacks  the  finding  that  after  he  learned  the 
size  of  the  lots  and  their  value  he  sought  and  obtained  from 
defendants  an  extension  of  time  on  the  mortgage  and  **no 
suit  has  yet  been  brought  to  foreclose  the  same."  The  con- 
tention is  that  this  finding  is  not  within  the  issues  and  thjat 
it  is  not  sustained  by  the  evidence.  The  defendants,  by  their 
answer,  alleged  that  within  three  months  subsequent  to  the 
consummation  of  the  exchange  plaintiff  visited  Portland  and 
was  advised  of  the  size,  character,  and  value  of  the  lots.  This 
averment,  under  our  law,  is  deemed  denied.  Thus  the  mat- 
ter of  waiver  of  any  fraud  was  within  the  issues.  The  matter 
of  laches  was  also  at  issue.  We  have  hereinbefore  ad- 
verted to  the  evidence  of  appellant's  examination  of  the 
papers  used  in  making  the  exchange  and  to  his  visit  to.  Port- 
land. The  court  was  justified  in  regarding  such  means  of 
knowledge  as  actual  knowledge.  {Simpson  v.  Dalziel,  135 
Cal.  599,  [67  Pac.  1080].)  Mrs.  Barton  wrote  to  Mr.  Beneke 
on  December  2,  1914,  requesting  an  extension  of  time  on  the 
mortgage.  Of  course,  if  plaintiff  and  his  attorney  in  fact 
were  ignorant  of  the  true  condition  when  an  extension  of 
time  on  the  mortgage  was  requested  and  granted,  there  would 
have  been  no  room  for  the  application  of  the  doctrines  of 
waiver  or  laches,  but  the  court  found  against  their  theory  of 
excusable  ignorance.  Therefore,  this  case  was  fairly  within 
the  principles  set  forth  in  Schmidt  v.  Mesmer,  116  Cal.  267, 
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[48  Pac.  54],  [5]  If  plaintdflf  knew  of  any  fraud  or  be- 
lieved there  had  been  fraud  practiced  by  defendants,  his  con- 
duct with  reference  to  the  mortgage  was  a  waiver  of  the  fraud. 
His  conduct  in  delaying  action  after  discovery  of  the  facts 
regarding  the  property  in  Oregon  amounted  also  to  laches 
which  the  court  might  find,  directly  or  impliedly,  without  any 
pleading  on  the  subject.  (Stevinson  v.  San  JoaqtUn  c&  Kings 
River  Canal  etc.  Co.,  162  Cal.  141,  [121  Pac.  398].)  The 
criticised  finding  amounts  to  a  declaration  that  plaintiff's 
conduct  was  a  waiver  and  also  involved  laches. 

Several  assignments  of  errors  of  law  wefe  made.  One  of 
these  relates  to  the  introduction  of  a  letter  asking  for  an  ex- 
tension of  time  on  the  mortgage.  It  is  sufficiently  answered 
by  the  foregoing  discussion. 

Nor  was  there  error  in  excluding  a  letter  written  to  Mrs. 
Barton  for  the  purpose  of  proving  that  Mr.  Keller  investi- 
gated the  value  of  the  lots  at  Portland  in  March,  1915,  at 
Mrs.  Barton's  request.  It  was  purely  self-serving  and  threw 
no  light  upon  the  subject  of  her  previous  knowledge  or  igno- 
rance of  the  true  state  of  the  value  or  dimensions  of  the  Port- 
land lots. 

Another  alleged  error  relates  to  the  admission  of  Mr. 
Hartung's  testimony.  He  was  the  escrow-holder  who  de- 
livered the  papers  to  Mr.  Tucker  in  June,  1913.  That  his 
testimony  was,  in  our  opinion,  both  relevant  and  important, 
appears  suflSdently  in  the  analysis  of  the  findings  based  in 
part  thereon. 

The  court  admitted  evidence  of  Mrs.  Barton's  negotiatioi^s 
for  exchange  of  properties  with  other  persons  before  the 
transaction  with  defendants.  Appellant  assigns  this  as  error, 
asserting  that  there  was  no  issue  justifying  its  admission. 
The  complaint  did  allege  and  the  answer  denied  that  defend- 
ant Hauser,  "knowing  of  plaintiff's  desire  to  sell,"  proposed 
the  exchange  of  properties,  and  that  after  Mr.  Tucker's  de- 
parture for  Texas  the  offer  was  renewed.  There  were  also 
allegations  and  attempted  proof  that  confidence  was  placed  in 
Mr.  Beneke  by  Mrs.  Barton  and  that  such  confidence  was 
abused  by  him  by  his  efforts  to  bring  about  an  exchange.  It 
was,  therefore,  competent  for  him  to  show  if  he  could  that 
although  she  saw  him  every  day  she  was  trying  to  exchange 
the  property  with  another  person,  and  that  she  made  no  effort 
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to  close  the  exchange  with  ham  after  the  first  inquiries  made 
by  her  in  January,  1913,  until  March  of  that  year. 

No  other  alleged  errors  require  comment  or  analysis. 

The  appeal  from  the  order  denying  the  motion  for  a  new 
trial  is  dismissed.    The  judgment  is  affirmed. 

Lennon,  J.,  and  Wilbur,  J.,  concurred. 


[L.  A.  No.  4896.    Department  Two.— -June  17,  1919.] 

'  A.    CONIGLIO,    Respondent,    v.    CONNECTICUT    FIRE 
INSURANCE  COMPANY  (a  Corporation),  Appellant. 

[1]  FiEE  Insurance  Law — Stock  and  Fixtures — Computing  Scale 
Under  Conditional  Sale  Contract — Valid  Policy. — In  an  action 
on  a  policy  of  fire  insurance  covering  a  stock  of  merchandise  and 
fixtures,  it  cannot  be  contended  that  the  policy  was  vitiated  be- 
cause there  was  contained  among  the  fixtures  a  certain  computing 
scale  of  which  the  plaintiff  was  not  the  sole  and  unconditional 
owner,  title  being  vested  in  the  vendor,  where  it  was  found  that 
the  scale  was  not  specifically  named  in  the  policy,  that  the  plaintiff 
waived  in  open  court  all  claim  for  loss  of  or  damage  to  said  scale, 
and  that  he  had  not  concealed  or  misrepresented  any  material 
fact  relating  thereto,  although  he  had  included  it  in  his  schedule 
of  losses,  believing  that  his  equitable  interest  entitled  him  to 
recover  the  cash  value  of  the  property. 

[2]  Id. — Fire  and  Explosion — Cause  of  Explosion— eumciENCY  of 
Finding. — In  such  action,  the  finding  that  during  the  fire,  but  sub- 
sequent to  the  commencement  thereof,  an  explosion  occurred  in  the 
building,  and  that  the  explosion  was  occasioned  by  the  fire,  sufiS- 
eiently  indicates  that  the  explosion  occurred  by  reason  of  a  fire 
within  the  building. 

[3]  Id. — Comparison  of  Testimony  of  Witnesses — Province  of  Trial 
Court. — In  such  action  it  is  for  the  trial  court  to  make  comparison 
of  the  testimony  of  witnesses. 

[4]  Id. — ^Purchaser  Under  Conditional  Bale  Contract — Insurable 
Interest  in  Property. — A  purchaser  of  property  under  conditional 
sale  by  the  terms  of  which  title  is  to  remain  in  the  vendor  until  full 
payment  is  made  has  at  least  an  insurable  interest  to  the  extent 
of  his  payments  on  account. 

APPEAL  from  a  judprment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  E.  Hewitt,  Judge.    Affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  coart. 

John  R.  Layng  for  Appellant. 

Force  Paricer,  F.  D.  E.  Moote  and  Harold  Ide  Cmzan  for 
Bespondent. 

_  MELVIN,  J. — ^Plaintiff  recovered  judgment  on  a  policy  of 
fire  insurance  issued  by  defendant,  insuring  plaintiff  against 
all  loss  by  fire  in  the  sum  of  one  thousand  five  hundred  dol- 
lars on  a  stock  of  merchandise  while  contained  in  a  described 
building,  in  the  city  of  Los  Angeles,  and  five  hundred  dollars 
on  furniture  and  fixtures  while  contained  in  said  building. 
Judgment  was  rendered  in  favor  of  plaintiff  for  the  aggre- 
gate of  these  sums,  together  with  interest  and  costs.  From  this 
judgment  defendant  appeals. 

The  court  found  that  on  July  21,  1913,  the  stock  and  fix- 
tures covered  by  said  policy  were  totally  destroyed  by  fire; 
that  the  merchandise,  the  furniture,  and  other  equipment 
were  worth  much  more  than  the  respective  amounts  of  in- 
surance, and  that  defendant  was  fully  liable.  The  court 
also  found  as  follows:  **That  during  said  fire,  but  subsequent 
to  the  commencement  thereof,  an  explosion  occurred  in  said 
building.  That  there  was  no  explosion  prior  to  said  fire. 
That  to  the  contrary  said  fire  preceded  and  was  the  cause  of 
said  explosion.  *'  The  court  also  by  the  findings  negatived  de- 
fendant's attempted  showing  of  fraud  in  the  presentation  by 
plaintiff  of  his  proofs  of  loss. 

[1]  One  of  the  contentions  of  defendant  was  that  the 
policy  was  vitiated  because  there  was  contained  among  the 
fixtures  a  certain  computing  scale  of  which  the  plaintiff  was 
not  the  sole  and  unconditional  owner,  title  being  vested  in  the 
vendor,  a  certain  scale  company.  Upon  this  branch  of  the 
case  the  court  found  that  the  scale  was  not  specifically  named 
in  the  policy ;  that  plaintiff  waived  in  open  court  all  claim  for 
loss  of  or  damage  to  said  scale;  that  plaintiff  had  not  con- 
cealed or  misrepresented  any  material  fact  relating  to  this 
personal  property,  although  he  had  included  in  his  schedule 
of  losses  the  said  scale,  believing  that  his  equitable  interest 
therein  entitled  him  to  recover  from  the  insurer  the  cash  value 
of  the  property. 
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[2]  Appellant  contends  that  the  findings  fail  to  indicate 
that  the  explosion  occurred  by  reason  of  a  fire  tuitTiin  the 
building.  This  is  hyper-criticism.  There  was  a  finding, 
which  is  quoted  above,  that  the  fire  preceded  and  caused  the 
explosion.  There  was  also  a  finding  against  defendant's  con- 
tention that  the  building  and  contents  were  destroyed  by  an 
explosion  occurring  ** within  said  frame  building,"  and  an- 
other that  **an  explosion  did  occur  in  said  building  on  said 
twenty-first  day  of  July,  1913,  but  that  said  explosion  was 
subsequent  to  the  commencement  of  said  fire  and  was  the  re- 
sult of  and  was  occasioned  by  said  fire."  We  cannot  see  how, 
in  view  of  these  findings,  it  may  be  fairly  or  at  all  inferred 
that  a  fire  without  the  building  may  have  ca^ised  the  explo- 
sion within. 

Appellant  denies  that  the  testimony  or  any  of  it  tends  to 
establish  the  conclusion  that  the  stock  and  store  fixtures  had 
been  attacked  by  fire  when  the  explosion  took  place. 

Several  witnesses  testified  that  they  saw  ** light"  or  "fire" 
or  **fiames"  in  the  direction  of  plaintiff's  store  some  time 
before  the  explosion.  One  witness,  Rioloc,  said  he  saw  the 
fire  *'at"  plaintiff's  store  and  that  shortly  after  there  was  an 
explosion.  Without  reviewing  the  testimony  in  detail,  we 
think  it  suflBcient  to  say  that  the  findings  are  supported. 
Many  of  the  witnesses  spoke  through  an  interpreter,  and 
their  statements  are  not,  perhaps,  so  clear  and  satisfying  as 
would  be  those  of  witnesses  familiar  with  the  English  lan- 
guage ;  but  there  was  sufiicient  testimony  to  justify  the  court 
in  concluding  that  there  was  a  fire  within  plaintiff's  store 
which  by  its  size  and  extent  must  have  been  attacking  the 
stock  and  fixtures  at  tjie  time  of  its  discovery  and  before  any 
question  relating  to  the  injury  worked  by  the  explosion  could 
arise. 

Defendant  bases  its  contention  that  the  explosion  and  not 
the  fire  caused  the  damage  upon  testimony  regarding  frag- 
ments of  the  building  found  at  some  distance  from  the  site 
of  the  store.  Biit  other  witnesses  said  that  they  could  find 
no  part  of  the  stock  or  fixtures  thus  dispersed.  One  of  de- 
fendant's own  witnesses  testified  that  there  were  of  the 
grocery  stock  outside  of  the  lines  of  the  building  the  next 
morning  only  a  few  cans.  The  testimony  on  behalf  of  plain- 
tiff, if  believed,  justified  the  court  in  concluding  that  there 
had  been  a  substantial  destruction  of  the  stock  and  fixtures 
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before  the  explosion  dissipated  any  of  the  parts  of  the  house. 
Fountain  v.  Connecticut  Fire  Ins.  Co.,  158  Cal.  760,  [139 
Am.  St.  Rep.  214,  112  Pac.  546],  cited  by  appellant,  is  not 
in  point  here.  In  that  case  the  evidence,  without  substantial  / 
conflict,  was  that  the  building  had  been  destroyed  by  earth- 
quake before  the  fire  started.  Appellant  asks  this  court  to 
compare  the  testimony  of  certain  witnesses,  who  said  that 
they  observed  the  illumination  from  a  distance  of  several 
blocks  and  that  they  sulDsequently  heard  an  explosion,  with 
that  of  witness  Vatcher  that  there  was  no  light  in  or  about 
the  plaintiff's  premises  prior  to  the  detonation.  [3]  Such 
a  comparison  is  beyond  our  duty  or  power.  That  was  the 
peculiar  province  of  the  learaed  judge  of  the  superior  court 
who  presided  at  the  trial,  trying  matters  both  of  law  and  of 
fact,  a  jury  having  been  waived  by  the  parties. 

It  is  contended  that  plaintiff  had  no  insurable  interest  in 
the  automatic  scale  described  in  the  findings;  that  the  policy 
is  nonseverable,  and  that  by  reason  thereof  it  never  attached 
to  the  risk.  There  is  no  merit  in  the  Insurance  Company's 
'  position  in  that  behalf.  [4]  A  purchaser  of  property  under 
conditional  sale  by  the  terms  of  which  title  is  to  remain  in 
the  vendor  until  full  payment  is  made  has  at  least  an  insur- 
able interest  to  the  extent  of  his  payments  on  account. 
(14  R.  C.  L.,  916,  sec.  93;  TaMut  v.  American  Ins.  Co.,  185 
Maae.  419,  [102  Am.  St.  Rep.  353,  70  N.  E.  430] ;  see  20 
Am.  Dec.  513,  note,  Vendor  and  Vendee.)  Appellant  suffered 
no  possible  injury  by  reason  of  the  fact  that  plaintiff  owed 
fifty  dollars  on  the  scale  at  the  time  of  the  fire,  because  there 
was  a  waiver  at  the  trial  of  any  claim  arising  out  of  the 
destruction  of  that  article.  It  is  true  that  in  the  portion  of 
the  policy  signed  by  the  witnessed  mark  of  Coniglio  (who 
could  not  read  or  write)  was  a  declaration  that  the  interest 
of  the  insured  in  the  property  was  **fee  simple,"  but  there 
was  no  showing  that  appellant  was  or  could  be  injured  in  the 
slightest  degree  by  such  alleged  misrepresentation.  It  is  to 
be  remembered  that  contracts  of  this  sort  are  to  be  interpreted 
in  the  light  of  the  fact  that  they  are  drawn  by  the  insurance 
companies  and  are  rarely,  if  ever,  understood  by  the  people 
who  pay  the  premiums.  Every  rational  indulgence  must  be 
shown  the  assured.  (Ranlet  v.  Northwestern  National  Ins. 
Co.,  157  Cal.  213,  [107  Pac.  292].)  The  case  of  Goorherg 
V.  Western  Assur.  Co.,  150  Cal.  510,  [119  Am.  St.  Rep.  246, 
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11  Ann.  Cas.  801,  10  L.  E.  A.  (N.  S.)  876,  89  Pac.  130], 
cited  by  appellant,  has  no  application  to  the  facts  of  this 
case.  In  that  case  the  applicant  for  insurance  had  misrep- 
resented his  title  to  the  land  on  which  his  house  was  built, 
stating  that  he  owned  the  fee,  whereas  he  was  a  mere 
''squatter*'  on  lands  of  the  government.  The  court  held  that 
such  a  misrepresentation  was  material  because  it  increased 
the  hazard  on  all  property  covered  by  the  policy. 

It  is  further  contended  that  there  was  a  gross  irregularity 
demanding  reversal  of  the  judgment,  due  to  the  fact  that 
plaintiff 's  attorneys,  after  argument,  tendered  to  the  judge 
and  he  read  a  report  of  an  accountant  regarding  certain  books 
and  matters  of  account  which  had  been  introduced  in  evidence 
with  the  purpose  of  showing  the  amount  and  value  of  stock  in 
plaintiff's  store  at  the  time  when  the  fire  started.  It  is  shown 
by  aflSdavits  that  at  the  close  of  the  taking  of  testimony  in 
the  case  one  of  the  counsel  for  plaintiff  made  an  opening  argu- 
ment. During  the  reply  of  defendant's  counsel  the  judge 
of  the  court  stated  that  he  would  be  pleased  if  the  attorneys 
would  furnish  him  with  statements  of  the  figures  deemed  of 
importance  and  brought  out  in  the  course  of  the  trial.  Plain- 
tiff's counsel  made  no  closing  argument,  and  there  was,  ac- 
cording to  his  affidavit,  no  formal  or  other  order  that  the 
cause  stand  submitted.  Subsequently,  defendant's  counsel 
furnished  the  court  with  a  document  purporting  to  contain 
'* memoranda  of  figures  used  on  argument,"  but  which  also 
contained  certain  argumentative  matter  and  certain  authori- 
ties. Thereafter,  plaintiff's  counsel  served  on  defendant's 
counsel  and  delivered  to  the  judge,  as  their  reply  to  defend- 
ant's written  argument,  a  report  of  one  Rea,  an  accountant. 
This  was  adopted  by  counsel  for  plaintiff  as  their  argument. 
It  was  a  review  of  all  the  evidence  in  the  record  on  the 
amount  and  value  of  plaintiff's  stock.  Plaintiff's  counsel  also 
sent  to  the  judge,  without  serving  it  upon  opposing  counsel, 
a  summary  of  the  testimony  of  Mr.  Coniglio  as  to  the  value 
of  the  property  destroyed.  While  this  may  have  been  an 
irregularity,  it  does  not  appear  that  the  '* summary"  was  in 
any  respect  improper.  It  consisted  of  a  tabulated  statement  of 
figures  indicating  the  value  of  property  destroyed  ajs  Mr. 
Coniglio  estimated  its  worth.  It  was  accompanied  by  no 
comment.  Nor  can  we  see  how  defendant  was  injured  by 
the  analysis  of  the  testimony  made  by  the  accountant.     It  was 
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in  the  nature  of  an  informal  brief  furnished  by  plaintiff's 
representatives.  It  does  not  appear  that  appellant's  counsel 
regarded  this  document  and  its  service  as  a  serious  invasion 
of  the  rights  of  the  Insurance  Company^  for  he  made  no  mo- 
tion to  reopen  the  case  for  the  cross-examination  of  Mr.  Rea. 
In  other  words,  there  is  no  showing  that  the  informality  in 
the  manner  of  argument  injured  the  defendant,  or  that  it 
did  or  could  prejudice  that  litigant  with  the  learned  judge 
of  the  trial  court. 

The  judgment  is  afltoned. 

Wilbur,  J.,  and  Lennon,  J.,  concurred. 


[L.  A.  No.  4898.    Department  One.— June  ^9,  1919.] 

LOS  ANGELES  INVESTMENT  COMPANY  (a  Corpora- 
tion),  Appellant,  v.  HOME  SAVINGS  BANK  OP  LOS 
ANGELES  (a  Corporation),  Respondent. 

[1]  BA.NKS  AND  Banking  —  Payment  of  Checks  —  Foegbd  Indorse- 
ment.— The  undertaking  of  a  bank  is  to  pay  out  tiie  d€po8itor'8 
money  only  on  the  order  of  the  depositor  and  in  accordance  with 
that  order,  and  if  it  pays  out  money  on  a  check  drawn  to  order 
upon  a  forged  indorsement  of  the  payee's  name,  it  has  not  paid 
in  accordance  with  the  depositor's  order,  and,  in  the  absence  of 
anything  further,  has  no  right  to  charge  such  payment  against  the 
depositor's  account. 

[2]  Id. — ^Payment  of  Check  on  Forged  Indorsement— Liability  of 
Bank — ^Want  of  Neolioence  Immaterial. — 'Where  a  bank  pays  a 
check  on  a  forged  indorsement,  it  is  wholly  immaterial  whether  the 
bank  is  negligent  or  not  in  making  payment,  sinice  the  obligation 
of  the  bank  is  not  merely  to  use  reasonable  care  to  pay  on  the 
depositor's  order  and  in  accordance  therewith,  but  its  undertaking 
and  obligation  are  absolute  that  it  will  pay  only  in  that  manner. 

[3]  Id. — ^Fictitious  Payee— When  not  Payable  to  Bearer. — While 
it  is  true  that  paper  drawn  to  the  order  of  a  fictitious  payee  is 
payable  to  bearer,  it  is  also  true  that  paper  is  not  considered  as 
drawn  to  a  fictitious  payee  where  the  maker  did  not  know  it  to  be 
so  drawn  but  believed  the  payee  designated  to  be  an  existing  person. 

[4]  Id. — ^Drawing  of  Checks  by  Corporation — Forged  Indc«isement 
BY  Employee — Liability  op  Bank. — Checks  of  a  comi>any  cannot 
he  considered  fictitious  as  to  the  company,  so  as  to  justify  the 
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bank  on  which  they  are  drawn  in  paying  them  as  checks  payable 
to  bearer,  notwithstanding  the  payees  were  all  fictitious,  where  such 
payees  were  not  known  to  the  officers  of  the  company  who  executed 
the  checks  to  be  fictitious,  but  such  officers  believed  the  payees 
named  to  be  existing  persons  who  were  to  receive  the  checks,  not- 
withstanding the  fictitious  character  of  the  payees  was  known  to 
the  officer  of  the  company  at  whose  instance  the  checks  were  executed. 

[5]  Banks  and  Banking — Payment  op  Checks  on  Foeged  Indoese- 
MENTS — Negligence  in  Drawing  op  Checks  Immaterial  to  Lia- 
bility OP  Bank. — Negligence  of  the  depositor  in  the  signing  of 
checks  upon  fraudulent  demands  vnll  not  relieve  the  bank  of  liability 
for  paying  them  on  forged  indorsements,  since  the  negligence  of 
the  depositor  in  such  particular  ia  not  a  proximate  cause  of  the 
bank's  failure  to  ascertain  the  nongenuine  character  of  the  indorse- 
ments. 

[6]  Id. — Indorsements  on  Canceled  Checks — ^Makeb  not  Chaeged 
With  Duty. — A  depositor  is  not  bound  to  examine  the  indorse- 
ments on  returned  checks,  since  he  has  the  right  to  assume  that 
the  bank  has  ascertained  the  fact  that  the  indorsements  are  genuine. 

[7]  Id. — ^Rendition  op  SsMi-MONtHLY  Statements  —  Account  Stated 
— Bight  to  Open  pob  Fraud  or  Mistake. — ^While  the  rendition  of 
semi-monthly  statements  by  a  bank  to  a  depositor  and  his  failure 
to  object  thereto  constitute  an  account  stated,  the  account  may  be 
opened  upon  a  showing  of  fraud  or  mistake. 

[8]  Id. — ^Agreement  in  Pass-book — GENxnNENEss  op  Indorsements 
on  Canceled  Checks — ^When  not  Binding  upon  Depositor. — A 
statement  printed  in  the  front  of  the  commercial  pass-book  of  a  bank 
depositor  to  the  effect  that  the  latter  shall  be  concluded  as  to  the 
genuineness  of  indorsements  on  returned  and  canceled^  checks  unless 
he  makes  an  objection  thereto  in  writing  within  ten  days  after  their 
receipt,  is  not  binding  on  the  depositor,  where  not  signed  by  him, 
or  shown  to  have  been  called  to  his  attention,  or  otherwise  to  have 
been  agreed  to  by  him. 

[9]  Id. — Recovery  op  Money  Paid  on  Forged  Checks — Tender  op 
Checks  —  When  Unnecessary. — In  an  action  by  a  depositor 
against  a  bank  to  recover  the  amount  paid  out  by  the  bank  on 
checks  of  the  plaintiff  on  forged  indorsements,  it  is  not  necessary 
to  tender  back  the  checks  before  the  commencement  of  the  action 
where  the  bank  from  the  time  it  was  notified  of  the  forgeries  abso- 
lutely repudiated  liability. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Flint  &  Jutten  and  L.  W.  Jutten  for  Appellant. 
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Herbert  J.  Goudge,  Charles  L.  Chandler  and  Qoudge,  Rob- 
inson &  Hughes  for  Respondent. 

OLNEY,  J.— This  is  an  action  to  recover  $16,009.20,  the 
aggregate  of  certain  checks  drawn  by  the  plaintiff  upon  its 
deposit  account  with  the  defendant  bank  and  pwd  by  the 
latter  on  forged  indorsements.  The  defendant  had  judgment 
in  the  court  below  and  the  plaintiff  appeals. 

The  material  facts  are  not  in  dispute,  and  are  these : 

The  plaintiff  is  a  large  concern  in  Los  Angeles,  engaged  in 
many  lines  of  the  real  estate  business.  Among  other 
activities  it  acted  ^  a  solicitor  and  broker  of  fire  insurance, 
and  had  a  separate  department  for  attending  to  this  class 
of  business.  The  manager  of  this  department  was  one  P.  R. 
Emory.  As  might  be  supposed,  the  business  of  the  depart- 
ment requiredv  the  constant  making  of  disbursements,  which 
were  made  by  check.  Emory  had  no  authority  to  sign  checks, 
and  the  method  of  obtaining  them  was  for  the  insurance 
department  to  prepare  a  demand  or  requisition  for  the 
payment,  showing  what  it  was  for  and  to  whom  it  was 
to  be  mad«.  This  requisition  was  then  transmitted  to  the 
accounting  department,  where  it  was  examined  and,  if 
found  correct,  approved  and  entered  on  the  plaintiff's  books. 
A  check  in  accordance  with  the  demand  was  then  prepared 
and  presented  with  the  approved  demand  to  the  ofScers  author- 
ized to  sign  checks.  Upon  being  signed,  it  was  returned  to 
the  insurance  department  for  delivery  to  the  party  to  whom 
payment  was  to  be  made.  So  far  as  appears,  there  would 
seem  to  be  no  substantial  difference  between  the  system 
adopted  by  the  plaintiff  for  the  signing  of  checks  and  mak- 
ing of  disbursements  and  those  followed  by  most  large 
concerns. 

Beginning  with  February  17,  1914,  arid  ending  September 
11, 1915,  Emory  prepared  a  series  of  some  twenty  demands  on 
behalf  of  his  department  for  checks  in  payment  of  ostensible 
claims  against  the  company  which  did  not  in  fact  exist. 
Several  of  the  demands  gave  a  purely  fictitious  name  as  the 
name  of  the  party  to  be  paid.  In  the  other  cases  the  name  of 
a  person  known  to  Emory  was  used,  but  such  person  had  noth- 
ing whatever  to  do  with  the  matter,  was  utterly  ignorant  of 
it,  and  Emory  had  no  intention  of  making  any  payment  to 
him.    The  demands  in  some  cases  appeared  to  be  for  return 
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of  premiums.  In  the  other  and  the  majority  of  cases  they 
appeared  to  be  in  settlement  with  an  agent  for  premiums  col- 
lected by  the  company. 

Checks  were  signed  by  the  oflScers  of  the  company  in  ac- 
cordance with  these  demands  and  returned  to  Emory  for  de- 
livery to  the  ostensible  payees.  Upon  their  receipt,  Emory 
indorsed  them  in  the  name  of  the  ostensible  payees,  then  in- 
dorsed his  own  name,  and  secured  their  payment,  in  most 
cases  by  direct  presentation  to  the  defendant,  and  in  other 
cases  through  other  banks. 

In  addition  to  the  twenty  checks  so  signed  upon  false  de- 
mands, there  was  one  check  signed  upon  a  bona  fide  demand 
and  in  favor  of  a  genuine  payee,  which  Emory,  instead  of 
delivering,  realized  upon  in  similar  fashion  by  forging  the 
payee's  indorsement. 

During  the  period  between  the  first  and  the  last  of  these 
checks,  the  bank  sent  the  usual  bank  statement  with  canceled 
checks  to  the  plaintiflP  every  half  month,  the  statement  specify- 
ing that  claims  or  exceptions  must  be  made  within  ten  dsLys 
or  the  account  would  be  considered  correct. 

[1]  The  general  rule  must  be  conceded  that  the  undertak- 
ing of  a  bank  is  to  pay  out  the  depositor's  money  only  on  the 
order  of  the  depositor  and  in  a<^ordance  with  that  order.  If 
it  pays  out  money  on  a  check  drawn  to  order,  as  were  the 
checks  in  this  case,  upon  a  forged  indorsement  of  the  payee's 
name,  it  has  not  paid  in  accordance  with  the  depositor's  or- 
der, and,  in  the  absence  of  anything  further,  has  no  right 
to  charge  such  payment  against  the  depositor's  account. 

To  escape  from  the  operation  of  this  elementary  rule,  the 
bank  advances  five  defenses: 

First,  that  it  was  not  negligent  in  paying  on  the  forged  in- 
dorsements. 

Second,  that  the  checks  were  drawn  to  fictitious  payees  and 
were,  therefore,  in  effect,  payable  to  bearer,  with  the  result 
that  the  payments  to  Emory,  who  was  the  bearer,  were  in 
accord  with  the  terms  of  the  depositor's  order. 

Third,  that  the  depositor  was  guilty  of  negligence  which  in- 
duced or  contributed  to  the  payments  and  therefore  was  es- 
topped from  insisting  on  the  responsibility  of  the  bank. 

Fourth,  that  the  rendition  of  the  half-monthly  statements 
to  the  plaintiff  and  the  latter 's  failure  to  object  thereto  con- 
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stituted  a  stated  account  between  the  parties  which  could  not 
be  gone  behind. 

Fifth,  that  the  plaintiff  had  not  offered  to  return  the  checks 
in  question,  and  this  was  a  condition  precedent  to  its  right 
of  recovery. 

[2]  In  regard  to  the  first  defense,  want  of  negligence  on 
the  part  of  the  bank,  it  is  evident  on  very  slight  consideration 
that  it  is  wholly  immaterial  whether  the  bank  was  negligent 
or  not  in  paying  on  the  forged  indorsements.  The  obligation 
of  the  bank  is  not  merely  to  use  refisonable  care  to  pay  on  the 
depositor's  order  and  in  accordance  therewith.  Its  under- 
taking and  obligation  are  absolute  that  it  will  pay  only  in 
that  manner.  If  we  have  the  simple  case  of  a  payment  on  a 
forged  indorsement  without  anything  further,  it  makes  no 
difference  how  careful  the  bank  was  in  making  payment  or 
how  impossible  of  detection  the  forgery  was.  That  is  a  risk 
which  the  bank  and  not  the  depositor  assumes.  (3  R.  C.  L., 
p.  542;  1  Morse  on  Banks  &  Banking,  sec.  474;  Otis  Ele- 
vator Co.  V.  First  Nat.  Bank,  163  Cal.  31,  38,  [41  L.  R.  A. 
(N.  S.)  529,  124  Pac.  704].) 

[3]  As  to  the  second  defense,  it  is  true  that  paper  drawn 
to  the  order  of  a  fictitious  payee  is  payable  to  bearer,  and  if 
the  checks  here  are  of  that  character,  the  bank  was  justified 
in  paying  them.  But  it  is  also  true  that  paper  is  not  con- 
sidered as  drawn  to  a  fictitious  payee  where  the  maker  did 
not  know  it  to  be  so  drawn  but  believed  the  payee  designated 
to  be  an  existing  person.  (8  Corpus  Juris,  179;  Hatton 
V.  Holmes,  97  Cal.  208,  [31  Pac.  1131].) 

It  is  also  true  that  the  payee  named  in  several  of  the  checks 
had  no  existence  in  the  mind  of  Emory,  and  that  the  payees 
named  in  all  of  the  others  with  one  exception — that  prepared 
on  a  bona  fide  demand — were  persons  to  whom  Emory  did  not 
intend  the  checks  to  come.  As  to  Emory,  the  payees,  with 
the  single  exception  noted,  were  all  fictitious.  The  question 
is.  Were  they  fictitious  as  to  the  plaintiff  company  f 

The  answer  to  this  question  obviously  depends  upon 
whether  Emory's  intention  that  the  checks  be  made  payable  to 
persons  who  .were  not  to  receive  the  paper,  who  were  nonex- 
istent  so  far  as  the  checks  were  concerned,  is  attributable  to 
the  company.  The  bank's  counsel  in  their  brief  say:  **But 
appellant  did  intend  something  when  it  issued  the  checks. 
What  was  itt    It  intended  that  the  money  be  paid  to  the  per- 
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son  to  whom  Emory  intended  it  to  be  paid — and  the  money 
was  so  paid." 

This  is  the  very  crux  of  the  matter.  But  is  it  truet 
[4]  Plainly  it  is  not.  Emory  did  not  execute  the  checks  on 
behalf  of  the  company.  It  is  the  intention  of  the  oflScers  who 
did  that  must  be  taken  to  be  the  intention  of  the  company. 
The  execution  of  the  checks  was  one  within  the  scope  of  theif 
authority,  not  within  that  of  Emory.  As  to  these  oflScers,  it 
is  plain  that  they  did  not  intend  to  execute  checks  to  fictitious 
parties  or  to  pay  money  to  the  person  to  whom  Emory  in- 
tended it  should  be  i)aid,  to  wit,  himself.  They  intended  to 
pay  money  to  what  they  believed  to  be  existent  pet^ons,  and 
this  being  so,  the  checks  cannot  be  considered  as  made  to 
fictitious  payees. 

Nor  is  the  company  bound  by  the  guilty  knowledge  of 
Emory.  That  knowledge  was  adverse  to  his  company  and 
such  as  in  the  nature  of  things  he  would  not  communicate  to 
it.  It  is  eleipentary  that  a  principal  will  not  be  charged  with 
knowledge  of  an  agent  under  such  circumstances.  (Henry 
V.  Allen,  151  N.  Y.  1,  [36  L.  B.  A.  658,  45  N.  B.  355] ;  United 
etc,  Co.  V.  Central  etc.  Bank,  185  Pa.  St.  586,  [40  Atl.  97].) 
This,  of  course,  is  very  diflferent  from  an  agent  binding  his 
principal  by  acts  done  within  the  scope  of  his  authority,  al- 
though done  with  knowledge  and  intent  adverse  to  his  prin- 
cipal, and  we  have  no  intention  of  saying  that  an  agent  may 
not  bind  his  principal  under  such  circumstances.  It  may  well 
be  that  in  this  case,  if  Emory  had  had  authority  to  draw 
checks,  and  had  drawn  these  particular  ones  making  them 
payable  to  fictitious  payees,  his  intent  in  this  respect  would, 
in  legal  effect,  as  to  third  persons  be  the  intent  of  the  com- 
pany, although  such  intent  was  adverse  to  the  company  and 
part  of  a  scheme  to  defraud  it.  But  charging  a  principal 
with  knowledge  merely  because  such  knowledge  is  possessed 
by  an  agent,  and  charging  him  with  acts  done  by  the  agent 
within  the  scope  of  his  authority,  are  not  the  same  thing,  and 
it  is  only  in  the  latter  case  that  the  principal  may  be  bound, 
by  the  uncommunicated  information  or  intent  of  the  agent 
when  such  infonnation  or  intent  is  hostile  to  the  principal. 
The  point  in  this  case  is  that  the  checks  were  not  executed  by 
the  guilty  agent ;  we  are  not  concerned  with  an  act  done  by 
him  within  the  scope  of  his  authority,  and,  therefore,  his 
guilty  intent  and  knowledge  al*e  not  the  intent  and  knowl- 
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edge  jf  his  principal.  The  intent  and  knowledge  of  the  prin- 
cipal was,  as  we  have  said,  that  of  the  officers  who  drew  the 
checks,  and  they  were  wholly  innocent  of  any  intention  of 
drawing  checks  to  fictitious  payees. 

There  is  eminent  authority  to  sustain  the  foregoing  views. 
In  Shipman  v.  Bank,  126  N.  Y.  318,  [22  Am.  St.  Rep.  821, 
12  L.  R.  A.  791,  27  N.  E.  371],  the  facte  and  contentions  are 
practically  identical  with  those  of  the  case  at  bar.  One  Bedell, 
an  employee  of  the  plaintiffs  and  in  charge  of  their  real  estate 
department,  secured  from  time  to  time  checks  of  the  plain- 
tiffs with  which  to  pay  parties  whom  Bedell  represented  were 
borrowing  money  from  or  through  the  plaintiffs.  Some  of 
these  alleged  borrowers  were  real  persons,  who  were  not,  how- 
ever, borrowing  any  money  and  to  whom  Bedell  had  no  in- 
tention of  delivering  the  checks.  Others  were  nonexistent 
persons.  The  checks  were  in  each  case  made  payable  to  the 
order  of  the  alleged  borrower.  Bedell,  on  receiving  the  checks, 
forged  the  names  of  the  ostensible  payees,  and  had  the  checks 
presented  to  the  defendant  bank  on  whom  they  were  drawn, 
which  paid  them.  The  amount  involved  was  very  large,  and 
the  case  was  elaborately  presented  and  argued  by  eminent 
counsel.  In  reply  to  the  contention  that  the  checks  were  pay- 
able to  fictitious  persons  and  therefore  to  bearer,  the  court 
said  (126  N.  Y.  330,  331,  [22  Am.  St.  Rep.  821,  12  L.  R.  A. 
791,  27  N.  E.  374]): 

**It  is  claimed  by  the  defendant  that  the  sixteen  checks 
made  payable  to  the  order  of  persons  having  no  existence 
were,  in  legal  effect,  playable  to  bearer.  It  is  provided  by 
statute  that  paper  made  payable  to  the  order  of  a  fictitious 
person  and  negotiated  by  the  maker  has  the  same  validity  *as 
against  the  maker  and  all  persons  having  knowledge  of  the 
facts,  as  if  payable  to  bearer.'     (1  R.  S.  768,  sec.  5.) 

*'We  are  of  the  opinion,  upon  examination  of  the  authori- 
ties cited  by  counsel  on  both  sides,  that  this  rule  applies  only 
to  paper  put  into  circulation  by  the  maker  with  knowledge  that 
the  name  of  the  payee  does  not  represent  a  real  person.  The 
maker's  intention  is  the  controlling  consideration  which  de- 
termines the  character  of  such  paper.  It  cannot  be  treated 
as  payable  to  bearer  unless  the  maker  knows  the  payee  to  be 
fictitious  and  actually  intends  to  make  the  paper  payable  to 
a  fictitious  person.  {Irving  Nat.  Bank  v.  Alley,  79  N.  Y. 
536;  Tw^nbnU  v.  Bowyer,  40  N.  Y.  456,  [100  Am.  Dec.  523] ; 
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Vagliano  v.  Bank  of  England,  L.  R.  22  Q.  B.  D.  103;  S.  C.  on 
appeal,  23  Q.  B.  243;  Armstrong  v.  Pomeroy  Na^.  Bank,  46 
Ohio  St.  512,  [15  Am.  St.  Rep.  655,  6  L.  R.  A.  625,  22  N.  E. 
866] ;  7  Railway  and  Corporation  Law  Journal,  114;  CHbson 
V.  Minet,  1  H.  Black.  569.) 

**The  findings  of  the  referee  that  the  plaintiflfs  in  good  faith 
believed  that  the  names  of  the  payees  represented  real  per- 
sons, entitled  to  receive  from  them  the  amount  of  the  checks  in 
each  case,  having  been  led  to  believe  this  by  the  fraudulent  con- 
trivance of  Bedell,  and  that  they  intended  that  Bedell  should 
deliver  the  check  to  a  real  payee  therein  named  and  that  they 
did  not  intend  that  they  should  go  into  circulation  or  be  paid 
by  defendant  otherwise  than  through  a  delivery  to  and  in- 
dorsement by  the  payee  named;  and  that  plaintiffs  gave  no 
authority  to  Bedell  to  indorse  the  name  of  the  payee,  or  to 
put  the  checks  into  circulation,  and  that  no  one  in  fact  relied 
on  any  appearance  of  authority,  derived  from  the  plain- 
tiffs, in  Bedell  to  indorse  the  payee's  name  upon  the  checks 
or  to  put  them  in  circulation,  disposes  of  this  question.  The 
indorsement  of  the  names  of  the  fictitious  payees  u^on  the 
checks,  with  intent  to  deceive  and  to  put  the  checks  in  cir- 
culation, constituted  the  crime  of  forgery  by  means  of  which, 
and  without  any  fault  of  the  plaintiffs,  payment  was  obtained 
thereon.  The  defendant  does  not  occupy  any  different 
position  with  reference  to  the  checks  payable  to  fictitious 
payees  than  it  does  with  reference  to  those  payable  to  r«il 
parties  whose  indorsements  were  forged. 

**  Bedell  of  course  knew  that  the  payees  were  fictitious,  but 
he  was  not  acting  within  the  scope  of  his  employment,  but  in 
carrying  out  a  scheme  of  fraud  upon  the  plaintiffs,  and  under 
such  circumstances  his  knowledge  cannot  be  imputed  to  his 
principals.  {Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209, 
[38  Am.  Rep.  501] ;  Weisser  v.  Denison,  10  N.  Y.  68,  [61  Am. 
Dec.  731] ;  Welsh  v.  German  American  Bank,  73  N.  Y.  424, 
[29  Auk  Rep.  175] ;  Cave  v.  Cave,  L.  R.  15  Ch.  Div.  643, 
644.) '' 

Identical  facts  and  contentions  also  appear  in  Jordan 
Marsh  Co.  v.  National  Shawmut  Bank,  201  Mass.  397,  408, 
[87  N.  E.  740,  743,  22  L.  R.  A.  (N.  S.)  250].  Upon  the 
point  under  immediate  discussion  the  court  said : 

**The  question  arises  whether  the  making  of  a  check  pay- 
able  to   a   fictitious   or   nonexisting   person,    through   neg- 
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ligent  failure  to  discover  the  fraud  by  which  the  check  is 
obtained,  stands  differently  from  making  a  check  to  an  actual 
person,  in  reference  to  its  effect  upon  payment  by  the  defend- 
ant. We  are  of  opinion  that  there  is  no  difference  in  law.  In 
either  case  it  is  the  duty  of  the  bank  to  see  that  there  is  a 
genuine  indorsement.  In  some  respects  it  would  be  more  diffi- 
cult t©  deceive  a  bank  in  this  particular,  as  against  vigilant 
investigation,  if  the  payee  was  fictitious  than  if  he  were  real. 
In  some  respects  it  might  be  less  difficult.  We  know  of  no 
decision  that  has  recognized  a  difference  in  law  between  the 
two  cases.  It  has  been  held  that  there  is  no  difference. 
(Armstrong  v.  National  Bank,  46  Ohio  St.  512,  [15i  Am.  St. 
Rep.  655,  6  L.  R.  A.  625,  22  N.  E.  866].) " 

To  the  same  effect  is  United  States  v.  National  Batik  of 
Commerce,  205  Fed.  433,  [123  C.  C.  A.  501]. 

The  bank's  counsel  rely"  largely  to  sustain  their  position 
upon  two  decisions,  PhiUips  v.  Mercantile  Nat.  Bank, 
140  N.  Y.  556,  [37  Am.  St.  Rep.  596,  23  L.  R.  A.  584, 
35  N.  E.  982],  and  Snyder  v.  Corn  Exchange  Bank,  221 
Pa.  St.  599,  [128  Am.  St.  Rep.  780,  70  Atl.  876].  The 
facts  in  these  two  cases  were  much  the  same  as  those  in 
the  ease  at  bar,  with  a  very  important  exception,  viz.,  that 
the  dishonest  employee  had  authority  to  draw  checks  and  did 
himself  draw  the  very  checks  in  question.  In  both  cases  the 
decision  is  put  upon  this  ground  and  on  this  ground  dis- 
tinguished from  Shijman  v.  Bank,  126  N.  Y.  318,  [22  Am.  St. 
Rep.  821,  12  L.  R.  A.  791,  27  N.  E.  371]. 

As  to  the  third  defense,  that  the  plaintiff  was  guilty  of  neg- 
ligence which  induced  or  contributed  to  the  payment  of  the 
checks  by  the  bank,  the  only  negligence  claimed  is  in  the 
officers  of  the  plaintiff  signing  the  checks  on  the  false  de- 
mands or  requisitions  of  Emory,  and  in  the  failure  of  the 
plaintiff  to  discover  the  forgeries  more  promptly.  The  lower 
court  found  such  negligence,  and  it  is  urged  upon  us  that  the 
question  being  one  of  fact  is  concluded  on  appeal  by  such 
finding.  This  is  not  true,  of  course,  if  there  is  no  conflict  in 
the  evidence  (and  there  is  none),  and  the  conclusion  of  neg- 
ligence is  one  which  cannot  reasonably  be  drawn  from  the 
probative  facts  put  in  evidence.  We  are  much  inclined  to 
the  opinion  that  negligence  cannot  be  reasonably  inferred 
from  the  probative  facts  in  this  case.  The  company  had 
rather  an  elaborate  system  of  approving,  checking,  and  enter. 
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ing  demands  before  checks  were  drawn  to  pay  them.  It  was, 
as  we  have  said,  very  similar  to  the  systems  found  in  other 
large  corporations.  Complaint  is  chiefly  made  that  the  com- 
pany relied  upon  the  honesty  of  its  heads  of  departments  and 
the  regularity  on  their  face  of  the  demands  or  requisitions 
which  such  heads  approved,  and  made  no  investigation  to  de- 
termine whether  such  demands  were  fraudulent  or  not*  But 
trust  must  be  placed  in  someone  {Kohn  v.  Sctcramento  etc,  Co., 
168  Cal.  1,  [141  Pae.  626] ;  The  Yamaio  v.  Bank  of  Sauihem 
California,  170  Cal.  351,  [149  Pac.  826]),  and  necessarily  in 
heads  of  departments.  If  trusting  them  in  regard  to  demands 
for  checks  for  disbursements  regular  upon  their  face  is  negli- 
gence, so  it  would  be  negligence  to  trust  them  in  a  hundred 
other  ways  in  which  it  is  within  their  power  to  defraud  their 
employer.  Business  could  not  be  conducted  on  any  such  basis. 
It  is  impossible  for  any  large  concern  to  investigate  minutely 
in  advance  every  demand  for  disbursement  necessary  for  it  to 
make  in  its  daily  business.  The  delay  and  expense  of  so  doing 
would  be  too  great. 

[6]  But  however  this  may  be,  even  if  the  company  were 
guilty  of  negligence  in  signing  the  checks  upon  the  fraudulent 
demands  of  Emory,  it  is  plain  that  such  negligence  did  not 
contribute  to  or  induce  the  acceptance  by  the  banks  of  the 
forged  indorsements.  The  forgery  of  the  indorsements  was 
entirely  distinct  from  the  issuance  of  the  checks  on  false  de- 
mands, and  there  was  no  relation  between  them.  This  is 
clearly  shown  by  the  fact  that  Emory  could  just  as  easily 
have  forged  indorsements  on  and  secured  the  payiftent  of 
checks  issued  on  genuine  demands,  and  in  fact  did  so  in  one 
instance. 

This  point  also  is  discussed  in  Jordan  Marsh  Co,  v.  National 
Shawmut  Bank,  supra,  and  the  matter  is  there  summed  up  as 
follows  (201  Mass.  408,  [22  L.  R.  A.  (N.  S.)  250,  87  N.  E. 
742]) :  **But  the  whole  duty  of  seeing  whether  there  is  a 
forgery  of  such  an  indorsement  upon  any  check  rests  prima- 
rily upon  the  banker.  The  drawer  of  the  check  has  nothing 
to  do  with  that.  Ordinarily,  he  makes  no  representation  that 
has  any  relation  to  it.  In  the  ease  just  supposed  he  made  no 
representation  in  regard  to  it.  The  checks  payably  to  the  or- 
der of  A.  L.  Sefton,  which  she  did  not  indorse,  were  wrongly 
paid,  and  the  defendant's  liability  for  payment  is  like  that 
for  the  payment  of  any  other  check  bearing  such  a  forged 
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indorsement.  The  plaintiff  had  nothing  to  do  with  the  pay- 
ment, or  with  the  defendant's  performance  or  nonperform- 
ance of  its  duty  to  see  that  payment  was  made  to  the  right 
person.  There  are  many  cases  that  illustrate  the  rule  that 
negligence  of  the  maker  is  immaterial  unless  it  is  of  a  kind 
that  directly  and  proximately  affects  the  conduct  of  the 
banker  in  the  performance  of  his  duties.  (Citing  many 
cases.)" 

The  other  particular  in  which  it  is  claimed  that  the  plaintiff 
was  negligent  is,  as  we  have  said,  that  the  plaintiff  did  not 
examine  more  carefully  the  canceled  checks  as  they  were 
returned  to  it,  and  discover  the  forgeries  earlier.  The  plain- 
tiff did  indeed  make  some  examination  of  the  returned  checks 
to  see  that  the  indorsements  were  regular.  [6]  But  a  de- 
positor is  not  bound  to  examine  the  indorsements  on  returned 
checks.  He  is  bound  within  a  reasonable  time  to  ascertain 
the  genuineness  of  the  checks  themselves  (Janin  v.  London 
etc.  Bank,  92  Cal.  14,  [27  Am.  St.  Rep.  82,  14  L.  R.  A.  320, 
27  Pac.  1100]),  but  as  to  indorsements,  the  rule  and  its  rea- 
son are  correctly  stated  in  Shipman  v.  Bank,  supra. 

**The  defendant's  contract  was  to  pay  the  checks  only  upon 
a  genuine  indorsement.  The  (Jrawer  is  not  presumed  to  know, 
and  in  fact  seldom  does  know,  the  signature  of  the  payee. 
The  bank  must,  at  its  own  peril,  determine  that  question. 
It  has  the  opportunity,  by  requiring  identification  when  the 
check  is  presented,  or  a  responsible  guaranty  from  the  party 
presenting  it,  of  ascertaining  whether  the  indorsement  is 
genuine  or  not.  When  it  returns  the  check  to  the  depositor, 
as  evidence  of  a  payment  made  by  his  direction,  the  latter 
has  the  right  to  assume  that  the  bank  has  ascertained  the  fact 
to  be  that  the  indorsement  is  genuine.  (Weisser  v.  Dennison, 
10  N.  Y.  68,  [61  Am.  Dec.  731] ;  Welsh  v.  Oerman  American 
Bank,  73  N.  Y.  424,  [29  Am.  Rep.  175]  ;  Framk  v.  Chemical 
Nat.  Bank,  84  N.  Y.  209,  [38  Am.  Rep.  501] ;  First  Nat,  Bank 
V.  Whitm^in,  94  U.  S.  347,  [24  L.  Ed.  229]  ;  Leather  Mfg. 
Bank  V.  Morgan,  117  U.  S.  107,  [29  L.  Ed.  811,  6  Sup.  Ct. 
Rep.  657,  see,  also,  Rose's  U.  S.  Notes].) "  (See,  also,  Jordan 
Marsh  Co.  v.  National  Shawmut  Bank,  supra;  United  etc,  Co. 
V.  Central  etc.  Bank,  185  Pa.  St.  586,  [40  Atl.  97]  ;  German 
etc.  Bank  v.  Citizens'  etc.  Bank,  101  Iowa,  530,  [63  Am.  St. 
Rep.  399,  70  N.  W.  769] ;  Guaranty  etc.  Co.  v.  Lively    (Tex. 
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Civ.),  149  S.  W.  211;  Masonic  etc,  Assn.  v.  First  State  Bank, 
99  Mias.  610,  [55  South.  408].) 

[7]  As  to  the  fourth  ground  of  defense,  that  there  was  an 
account  stated  between  the  parties  by  reason  of  the  rendition 
of  semi-monthly  statements  by  the  bank  to  the  plaintiff  and 
no  objection  made  by  the  plaintiff,  it  is  the  rule  that  an  ac- 
count stated  may  be  opened  for  fraud  or  mistake  shown.  The 
mistake  in  this  case  is  plain  and  the  rule  is  as  applicable  to 
an  account  stated  between  a  bank  and  a  depositor  as  to  any 
other.  (Shipnum  v.  Bank,  sv/pra;  Jordan  Marsh  Co,  v.  No- 
tional  SJuiwmut  Bank,  supra;  Janin  v.  London  etc.  Bank, 
supra;  3  R.  C.  L.  532.) 

A  further  question,  however,  presents  itself  upon  this  point. 
In  the  front  of  the  pass-book  used  by  the  plaintiff  up  to  June, 
1914,  is  a  printed  statement  headed,  ''Agreement  with  De- 
positor," and  reading  as  follows  (the  italics  are  ours) : 

"In  accepting  this  pass-book  it  is  understood  that  the  Globe 
Savings  Bank  in  receiving  notes,  drafts,  and  checks  on  points 
other  than  Los  Angeles,  either  for  collection  or  credit,  shall 
transmit  the  same  in  the  usual  manner  for  collection,  either 
to  the  bank  on  which  the  same  are  drawn,  or  to  such  bank 
or  persons  as  it  may  deem  reliable,  with  the  express  under- 
standing that  the  same  is  done  solely  for  account  and  con- 
venience  of  the  depositor,  and  that  the  Globe  Savings  Bank 
shall  in  no  way  be  liable  for  default  of  any  such  bank,  person 
or  subagents,  or  for  loss  in  transit,  or  for  any  other  cause  what- 
ever, until  the  proceeds  in  actual  money  shall  come  into  its 
possession. 

"It  is  also  further  expressly  agreed  and  declared  that  it 
is  a  condition  upon  which  the  Globe  Savings  Bank  accepts 
the  deposits  of,  pays  the  checks  of,  arid  does  business  for  the 
depositor  herein  named,  that  whenever  this  book  may  be 
written  up  by  the  said  bank  and  returned  to  said  depositor 
with  checks  drawn  by  said  depositor  on,  and  paid  by  said 
bank,  and  other  vouchers,  by  personal  delivery,  messenger, 
mail  or  otherwise,  said  depositor  shall,  within  ten  days  after 
receipt  thereof,  make  such  examination  of  the  account  and 
the  returned  vouchers  and  checks  as  will  satisfy  him  (or  her) 
of  their  correctness,  genuineness,  and  regularity,  both  as  to 
face  and  indorsements,  and  that  a  failure  by  said  depositor  to 
report  in  writing  anything  to  the  contrary  to  said  bank  within 
ten  days  after  such  delivery,  shall  be  deemed  positive  and  con- 
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dusive  evidence  that  the  examination  as  above  has  been  made 
by  said  depositor,  and  that  the  account  and  checks  and  vouch- 
ers have  been  found  correct  in  all  the  particulars  above  in- 
dicated, and  that  after  the  said  ten  days  shall  have  elapsed 
without  objection  or  notice  to  th'C  said  bank  of  errors  or  omis- 
sions, the  said  depositor  shall  not  have  the  right  as  against 
the  said  bank  to  question  or  dispute  the  genuineness,  regular- 
ity, or  correctness  of  the  said  account,  vouchers,  or  checks  or 
any  of  them  concerning  the  amount  thereof,  or  the  signatures 
or  other  writing  on  the  face  of  said  checks  or  the  indorse- 
ments, or  other  writings  on  the  back  thereof.*' 

This  statement  is  not  signed  by  the  plaintiff,  nor  is  there 
any  showing  that  it  was  called  to  the  plaintiff's  attention  or 
wittingly  agreed  to  by  it.  It  is  just  the  character  of  thing 
that  the  average  man  would  not  trouble  to  read,  or  reading 
would  fail  to  appreciate  the  significance  of  the  inclusion  in  it 
of  ** indorsements,"  and  the  fact  that  it  very  ^materially 
changed  the  usual  obligation  of  a  bank  to  its  depositors. 
There  is  no  reason,  so  far  as  we  know,  why  a  depositor  may 
not  make  such  an  agreement  if  he  deliberately  chooses  to  do 
so,  unreasonable  as  it  is.  But  it  is  evident  that  the  state- 
ment comes  in  the  category  of  *' traps  for  the  unwary,"  and 
before  such  statement  can  be  given  effect  as  a  contract  binding 
upon  the  depositor  and  changing  in  a  substantial  particular 
the  relation  which  presumably  he  thought  he  was  entering 
into,  it  must  appear  affirmatively  that  he  consented  and 
agreed  to  it  either  by  being  required  to  sign  it  or  b^y  having 
his  attention  particularly  called  to  it.  It  is  not  sufficient 
merely  that  it  appear  in  the  front  of  the  pass-book.  The 
case  is  not  one  in  which  the  party  must  know  that  he  is 
accepting  a  contract,  as  where  he  is  accepting  an  insurance 
policy,  and  should  therefore  realize  the  necessity  of  acquaint- 
ing himself  with  its  terms.  For  this  reason  it  does  not  come 
within  the  principle  of  such  cases  as  Madsen  v.  Maryland 
Casualty  Co.,  168  Cal.  204,  [142  Pac.  51].  It  is  more  nearly 
analogous  to  the  case  of  special  conditions  or  limitations 
printed  on  the  back  of  a  railroad  ticket.  It  is  also  to  be  noted 
that  probably  the  pass-book  never  came  to  the  attention  of 
any  responsible  officer  of  the  plaintiff  authorized  to  make 
contracts.  The  actual  handling  of  the  pass-book  and  the  mak- 
ing of  deposits  is  ordinarily  in  the  case  of  large  concerns  in- 
trusted to  some  subordinate.    The  case  comes  within  the 
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principles  discussed  on  pa^es  260  to  263  of  9  Cyc.  and  is 
not  distinguishable  from  Neuman  v.  National  Shoe  etc.  Exch., 
26  Misc.  Rep.  388,  [56  N.  Y.  Supp.  193],  and  Ackenhausen 
V.  People's  etc.  Bank,  110  Mich.  175,  [64  Am.  St.  Rep.  338, 
33  L.  R.  A.  408,  68  N.  W.  118]. 

[8]  In  order  for  the  bank  to  avail  ittelf  of  the  state- 
ment as  a  contract  made  by  the  plaintiff,  it  was  necessary  for 
the  bank  to  prove  that  the  statement  had  been  called  to  the 
attention  of  some  responsible  officer  of  the  company.  With- 
out this  it  cannot  be  fairly  said  that  it  was  accepted  or  con- 
sented to  by  the  company,  and  nothing  of  this  sort  appears. 

We  are  not  unaware  of  the  numerous  authorities  holding 
that  a  rule  or  regulation  printed  in  a  savings  bank  pass-book 
accepted  by  the  depositor  is  binding  upon  him.  Practically 
all,  if  not  all,  of  these  oases,  however,  are  cases  wherein  either 
the  circumstances  were  such  that  the  consent  of  the  depositor 
to  the  by-law  reasonably  appeared,  or  the  bank  was  a  mutual 
one,  the  members  of  which  were  the  depositors  who  as  mem- 
bers were  bound  by  the  bank's  rules.  In  practically  all  of 
them  also  the  rule  involved  was  a  reasonable  and  customary 
one,  which  presumably  the  depositor  would  be  itware  of  as 
an  ordinary  incident  of  the  relation  of  savings  depositor  and 
bank.  The  matter  is  discussed  at  some  length  in  AckenhatLsen 
V.  People's  Savings  Bamk,  supra,  and  with  that  discussion 
we  agree. 

The  fifth  and  last  point  of  the  respondent  is  that  the  checks 
were  not  tendered  back  to  the  bank  before  the  commencement 
of  the  action.  The  facts  regarding  this  are  that  immediately 
upon  the  discovery  of  the  forgeries  the  plaintiff  notified  the 
bank  in  writing  of  that  fact  and  that  it  held  the  bank  re- 
sponsible. Copies  of  the  checks  were  attached  to  the  notice. 
The  complaint  alleges  a  demand  by  the  plaintiff  for  the 
amount  of  the  checks  and  a  refusal  by  the  bank.  This  ^al- 
legation is  admitted  by  the  answer.  The  answer  also  denies 
liability  and  sets  up  other  affirmative  defenses,  but  contains 
nothing  whatever  relative  to  any  failure  by  the  plaintiff  to 
tender  the  checks.  Apparently  the  point  was  not  brought 
up  in  any  manner  at  the  trial,  although  at  the  opening  of  the 
trial  the  question  of  a  demand  by  the  plaintiff  was  discussed, 
and  the  bank's  counsel  admitted  that  such  demand  had  been 
made.  The  first  reference  to  the  nonreturn  of  the  checks  is  in 
the  findings,  which  contain  a  finding  that  the  plaintiff  has  not 
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returned  or  offered  to  return  them.  The  conclusions  of  law 
contained  in  the  findings,  however,  show  that  the  decision  for 
the  defendant  was  not  placed  on  this  ground.  [9]  So  far 
aa  the  record  shows,  we  believe  it  is  a  fair  conclusion  that 
the  bank's  position  from  the  time  it  was  notified  of  the  for- 
geries has  been  one  of  an  absolute  repudiation  of  any  liabil- 
ity. Under  such  circumstances,  a  tender  of  the  checks  would 
have  been  an  idle  ceremony,  not  cJianging  in  the  slightest  the 
existing  positions  of  the  parties,  and  therefore  not  required. 
(38  Cyc.  135.) 

If,  however,  the  record  is  not  suflScient  to  justify  an  affirma- 
tive conclusion  as  to  the  bank's  position  from  the  time  de- 
mand was  made  upon  it,  the  bank  cannot  rely  upon  appeal 
upon  the  insufficiency  of  the  record  in  this  respect.  It  is  clear 
that  the  point  was  not  made  at  the  trial,  that  the  cause  was 
tried  on  other  issues  entirely  and  as  if  this  point  were  not 
present,  and  that  the  necessity  of  proving  either  tender  or 
an  excuse  for  it  was  not  brought  to  the  plaintiff's  attention. 
Such  a  point,  which  the  plaintiff  might,  and  in  this  case  in  all 
probability  could,  have  met  by  sufficient  evidence  if  objection 
to  its  recovery  had  been  made  on  this  ground  at  the  trial, 
cannot  be  raised  for  the  first  time  on  appeal.  (Bank  of 
Stockton  V.  Howlcmd^  42  Cal.  129;  Eichey  v.  Baley,  138  Oal. 
441,  [71Pac.  499].) 

We  have  discussed  this  point  as  if  a  tender  of  the  checks 
by  the  plaintiff  to  the  bank  were  in  fact  necessary  unless  ex- 
cused or  waived.  Redington  v.  Woods,  45  Cal.  406,  [13  Am. 
Rep.  190] ,  would  seem  so  to  hold.  There  is,  however,  strong 
authority  to  the  contrary  (see  United  States  v.  National  Bank 
of  Commerce,  supra,  and  cases  there  cited),  and  we  do  not 
desire  to  be  considered  as  conceding  that  a  tender  was  in  fact 
necessary. 

Judgment  reversed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred.  \' 

Hearing  in  Bank  denied. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Olney,  J., 
who  were  absent. 
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[L.  A.  No.  4890.     l>epartment  One.—June  19,  1919.] 

MELISSA  H.  L.  FORD,  Respondent,  v.  CALIFORNIA 
PACIFIC  INVESTMENT  COMPANY  (a  Corporation), 
et  al.,  Defendants;  H.  B.  LEARNED,  Appellant 

[1]  Execution — Fraudulent  Sai^b — Puechaseb  not  a  Party  to  Ac- 
tion— ^Relief — Motion. — ^Where  sufficient  grounda  exigt  for  vacating 
an  execution  sale,  it  may  be  vacated  by  motion  to  the  court  which 
has  decreed  the  sale,  as  well  as  by  a  separate  action  brought  for 
that  purpose,  notwithstanding  the  purchaser  bX  the  sale  was  not 
a  party  to  the  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  vacating  an  execution  sale.  Frederick  W. 
Houser,  Judge.    Afl&rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  0.  Bender  for  Appellant. 

OLNET,  J. — ^This  is  an  appeal  from  an  order  vacating  an 
execution  sale  on  the  grounds  that  the  price  was  wholly  dis- 
proportionate to  the  real  value  of  the  property  and  that  the 
sale  was  unfair  and  fraudulent.  The  appellant  is  the  pur- 
chaser at  the  sale.  He  was  not  a  party  to  the  action  and  his 
position  is  that  where  a  purchaser  at  a  judicial  sale  is  not  a 
party  to  the  action,  the  sale  cannot  be  vacated  on  motion,  but 
only  in  a  separate  action  brought  for  that  purpose.  [1]  This 
is  the  sole  question  in  the  case,  and  it  is  answered  by  Thomp- 
son V.  Superior  Covrt,  119  Cal.  538,  542,  [51  Pac.  863,  864], 
where  an  order  vacating  a  judicial  sale  was  under  attack  and 
the  court  said:  **It  is  contended  that  this  order  is  void  for 
want  of  jurisdiction;  that  the  title  to  the  property  having 
vested  in  the  petitioner  by  the  sale,  he  could  not  be  divested 
of  that  title  in  such  a  proceeding.  The  rule,  however,  is  quite 
otherwise.  "While  the  party  seeking  relief  may  resort  to  his 
bill  in  equity,  he  may — and,  indeed,  it  is  often  the  preferable 
practice — apply  by  motion  to  the  court  which  has  decreed  the 
sale,  and  in  applying  to  such  court  he  may  base  his  applica- 
tion upon  any  equitable  principle  of  relief  which  would  give 
jurisdiction  to  a  court  of  equity  in  any  other  case  of  sale — 
fraud,  mistake,  accident,  or  other  ground  of  ptirely  equitable 
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cognizance.  And  particularly  will  the  court  entertain  such 
applications  where  the  deception  has  been  practiced  or  the 
mistake  induced  by  the  act  of  the  purchaser.  In  all  such 
cases  due  regard  will  be  had  to  the  intervening  rights  of  third 
persons,  but  no  such  rights  have  here  arisen.  Amongst  num- 
erous authorities  supporting  this  proposition  may  be  instanced 
(citing  a  number  of  authorities)."  (See,  also,  Oeorgeson  v. 
Consumer's  TAimber  Co.,  3  Cal.  Unrep.  584,  [31  Pac.  257].) 

If  Bryan  v.  Berry,  8  Cal.  135,  the  only  decision  by  this 
court  to  which  appellant's  counsel  has  referred  us,  is  to  be 
taken  as  holding  to  the  contrary,  it  must  be  deemed  to  have 
been  overruled  on  this  point. 

Order  aflBrmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 


[L.  A.  No.  6761.     Id  Bank.—June  20,  1919.] 

SEWARD  COLE,  Plaintiff  and  Appellant,  v.  THE  CITY  OF 
LOS  ANGELES  (a  Municipal  Corporation),  et  al..  De- 
fendants and  Respondents ;  C.  H.  WADE,  Intervener  a^d 
Appellant. 

[1]  MuNicn>AL  Corporations  —  Creation  op  Municipal  Improvement 
District — Ordinance  Calling  Election — Recital  of  Kate  of  In- 
terest on  Indebtedness — Sufficient  Compliance  With  Statute. 
An  ordinance  calling  an  election  for  the  creation  of  a  municipal 
improvement  district  which  recites  "that  the  maximum  rate  of  in- 
terest to  be  paid  on  said  indebtedness  shall  be  six  per  centum 
(^%)  payable  semi-annually,"  sufficiently  complies  with  the  re- 
quirement of  section  5  of  the  Municipal  Improvement  District  Act 
of  1915  (Stats.  1915,  p.  99),  that  the  ordinance  shaU  "recite"  the 
rate  of  interest  to  bo  paid  on  the  indebtedness. 

£2]  Id. — CiTT  OF  Los  Angeles — Supremacy  of  Legislative  Body  in 
Municipal  Affairs — Amendment  of  Charter — Effect  upon  Ap- 
plicability OF  Improvement  Act. — The  amendment  of  the  charter 
of  the  city  of  Los  Angeles  in  1917  by  adding  subdivision  51  to 
section  2,  making  the  city  independent  of  general  laws  relating  to 
municipal  affairs,  did  not  have  the  effect  of  rendering  the  Municipal 
Improvement  District  Act  inapplicable  to  such  city,  and  where  the 
legislative  body  thereof  in  the  ordinances  establishing  the  district 
expressly  predicated  its  right  to  proceed  upon  such  act  and  adopted 


Digitized  by  VjOOQ IC 


618  Cole  v.  City  op  Los  Angeles.  [180  Cal. 

it  as  the  mode  and  manner  of  issuing  bonds  for  the  improvement, 
it  was  bound  to  pursue  that  authority,  unless  by  subsequbnt  legis- 
lative act  they  made  proper  changes  theriein. 
rs]  Id. — ^Rate  op  Interest  on  Indebtedness — Defect  in  Notice  or 
Election  —  Cure  by  Leqislativb  Ratification. — The  failure  to 
correctly  state  the  amount  of  Interest  in  the  notice  of  election  under 
the  Municipal  Improvement  District  Act,  if  it  be  a  defect,  can  be 
eared  by  legislative  ratification. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Dennison  for  Plaintiff  and  Appellant. 

Kemp,  Mitchell  &  Silberberg  for  Intervener  and  Appellant. 

Albert  Lee  Stephens,  City  Attorney,  W.  B.  Mathews,  Ray 
C.  Bberhard  and  Lewis  E.  Whitehead  for  Defendants  and 
Respondents. 

WILBUR,  J. — The  plaintiff,  a  taxpayer,  owning  property 
within  the  municipal  improvement  district  No.  1,  of  the  city  of 
Los  Angeles,  brings  this  action  against  the  city  of  Los  Angeles, 
its  mayor,  the  members  of  the  city  council,  the  city  clerk  and 
city  treasurer,  to  enjoin  a  bond  issue  of  one  million  and  twenty 
thousand  dollars,  in  pursuance  of  an  election  held  by  the  citi- 
zens of  said  district  authorized  by  an  ordinance  of  said  city. 
Judgment  was  rendered  in  favor  of  the  defendants,  from  which 
plaintiff  appeals,  relying  upon  two  points:  '* First,  that  the 
ordinance  calling  the  election  failed  to  comply  with  the  stat- 
ute authorizing  the  creation  of  municipal  improvement  dis- 
tricts,'* and,  second,  that  **the  statute  of  1915  under  which 
the  bonds  were  issued  is  not  applicable  to  the  city  of  Los 
Angeles.'*  The  statute  under  which  the  bond  election  was 
held  was  enacted  in  1915  (Stats.  1915,  c.  79,  pp.  99-102). 
Section  5  of  that  act  provides,  among  other  things,  that  **The 
ordinance  or  resolution  calling  such  election,  shall  also  recite 
.  .  .  the  nature  of  the  improvement  work  or  public  utility, 
contemplated  thereby,  the  estimated  cost  thereof,  the  amount 
of  the  principal  of  the  indebtedness  to  be  incurred  therefor, 
and  the  rate  of  interest  to  be  paid  on  said  indebtedness.  .  .  . 
The  maximum  rate  of  interest  to  be  paid  on  such  indebtedness 
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shall  be  six  per  centum  per  annum,  payable  semi-annually." 
The  ordinance  of  the  city  (No.  34,860,  new  series)  calling  the 
special  election  under  said  statute  recites  in  section  3  thereof : 
"That  the  estimated  cost  of  such  proposed  improvement  is 
on©  million  and  twenty  thousand  dollars ;  that  the  amount  of 
the  principal  of  the  indebtedness  proposed  to  be  incurred  is 
the  sum  of  one  million  and  twenty  thousand  dollars,  and  the 
maximum  rate  of  interest  to  be  paid  on  said  indebtedness 
shall  be  six  per  centum  (6%)  payable  semi-annually."  The 
point  raised  is  that  this  provision  of  the  ordinance  fails  to 
comply  with  the  requirement  of  the  statute  that  the  ordinance 
calling  the  election  shall  recite  **the  rate  of  interest  to  be  paid 
on  such  indebtedness."  A  similar  situation  was  presented  to 
the  supreme  court  of  Florida  in  HiUsborcyugh  Co.  v.  Hender- 
801V,  45  Fla.  356,  [33  South.  997].  By  the  law  there  referred 
to  it  was  required  that  the  resolution  **  shall  determine  the 
rate  of  interest  to  be  paid  on  the  bonds.  The  resolution  sub- 
mitted provides  for  bonds  'bearing  interest  at  a  rate  of  not 
more  than  four  per  centum  per  annum,  with  interest  payable 
semi-annually.'  "  That  court  in  passing  on  the  question  in« 
volved  said:  **Is  the  provision  that  the  interest  shall  not  ex- 
ceed a  certain  rate  a  compliance  with  the  requirement  that 
the  rate  shall  be  determined  t  To  determine  is  defined  as 
meaning  *to  ascertain  definitely'  or  *to  settle,'  and  it  is  in  this 
sense  that  the  word  is  used  in  the  statute.  A  provision  which 
leaves  for  future  determination  the  precise  rate  of  interest  to 
be  paid,  merely  limiting  the  range  of  the  discretion  to  be  exer- 
cised by  those  who  shall  ultimately  fix  it,  cannot  be  said  to 
determine  the  rate."  That  statute  required  the  legislative 
body  by  its  resolution  **to  determine"  the  rate  of  interest,  and 
the  decision  of  the  court  is  based  upon  the  use  of  the  word 
** determine,"  while  in  the  law  here  under  consideration  the 
ordinance  was  required  **to  recite"  the  rate  of  interest  to  be 
paid  on  the  indebtedness,  the  purpose  of  the  recital  evidently 
being  to  inform  the  voters  with  reference  to  that  matter.  In 
a  nimiber  of  recent  cases  ordinances  similar  to  that  here  in- 
volved were  held  to  be  a  sufficient  compliance  with  a  statute 
similar  to  that  under  consideration.  In  the  case  of  the  City 
of  Cheymne  v.  State,  17  Wyo.  90,  [96  Pac.  244],  the  statute ' 
authorizing  the  bonded  indebtedness  required  that  the  propo- 
sition submitted  to  the  electors  **  shall  specify  the  amount  of 
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bonds  proposed  to  be  issued,  the  rate  of  interest  and  the  pur^ 
pose  for  which  it  is  proposed  to  issue  the  bonds.'*  The  propp- 
sition  as  submitted  to  the  electors  stated  that  the  bonds,  if 
^oted,  diould  **bear  interest  at  a  rate  not  exceeding  five  per 
cent  per  annum.*'  Upon  a  suit  to  compel  the  issuance  and 
delivery  of  the  bonds  upon  a  bid  therefor,  which  had  been 
accepted  by  the  city,  it  was  held  that  the  form  of  the  propo- 
sition submitted  was  authorized  by  the  statute.  -The  court 
there  said,  among  other  things:  **  ...  we  are  unable  to 
understand  how  any  voter  could  be  misled  by  reason  of  tiie 
rate  of  interest  being  specified  as  not  to  exceed  five  per  cent 
per  annum.  It  is  impossible  to  conceive  that  a  voter  who 
voted  for  the  bonds  under  the  proposition  as  submitted,  at 
least  from  the  view  of  a  taxpayer  or  citizen,  would  have  voted 
against  them  had  the  proposition  been  more  precise  and  defi- 
nite as  to  the  rate  by  stating  it  at  five  per  cent  per  annum, 
leaving  no  discretion  in  the  city  authorities  with  reference  to 
the  rate.  ...  At  least  the  voters  approved  the  proposition, 
indicating  that  the  bonds  might  bear  interest  at  five  per  cent 
I)er  annum,  and  this  rate  is  within  the  statutory  limit.  It 
was  subsequently  provided  that  the  bonds  shall  bear  that  rate 
of  interest,  and  we  think  the  statute  should  not  be  given  such 
a  literal  or  technical  construction  as  would  render  the  ap- 
proval of  the  bonds  otherwise  regular  inoperative  upon  the 
ground  suggested."  To  the  same  effect  is  the  decision  in 
Town  of  Lumberton  v.  John  Nuveen  Co,,  144  N.  C.  303,  [56 
S.  E.  940].  In  a  number  of  late  cases,  upon  an  analogous 
point,  it  has  also  been  held  that  the  specification  of  a  maxi- 
mum amount  of  bond  issue  is  a  sufficient  compliance  with  the 
statute  requiring  that  the  amount  of  bonds  proposed  to  be  is-  • 
sued  shall  be  stated.  {City  of  Oswego  v.  Davis,  97  Kan.  371, 
[154  Pac.  1124] ;  Arbuckle  v.  McKinney,  30  Ky.  Law  Rep.  55, 
[97  S.  W.  408] ;  FishhUti  v.  AtUmtic  City,  78  N.  J.  L.  134,  [73 
Atl.  125].)  Appellant  relies  upon  the  case  of  Skinner  v.  City 
of  Santa  Rosa,  107  Cal.  464,  [29  L.  R.  A.  512,  40  Pac.  742]. 
That  case,  so  far  as  it  affects  the  question  involved  herein, 
merely  held  that  the  city  council,  having  fixed  the  rate  of 
four  per  cent  interest  payable  annually,  and  stated  that  rate 
in  the  election  notice,  could  not  thereafter  make  said  interest 
payable  semi-annually,  thereby  in  effect  increasing  the  rate  of 
interest.  In  other  words,  the  effect  of  that  decision  was  that 
the  city  council  having  presented  to  the  voters  the  proposi- 
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tion  of  issuing  bonds  at  four  per  cent  annual  interest,  could 
not  thereafter,  in  disregard  of  the  proposition  authorised  by 
the  electors,  change  the  rate  of  interest,  while  in  the  case  at 
bar  there  is  no  such  question  involved,  for  the  reason  that  the 
statement  contained  in  the  election  notice  fixed  six  per  ctet 
as  the  maximum  rate  of  interest,  thus  giving  notice  that  the 
city  council  would  thereafter  fix  that  or  a  less  rate  of  interest. 
In  the  case  of  Skinner  v.  8a7ita  Bosa,  the  council  attempted 
to  issue  bonds  at  a  higher  rate  of  interest  than  was  authorized 
by  the  people,  and  in  the  case  at  bar  the  council  have  fixed  a 
less  rate  of  interest  than  the  maximum  authorized  by  the  peo- 
ple. The  case  of  Hollywood  Union  High  School  District  v. 
Keyes,  12  Cal.  App.  172,  [107  Pac.  129],  is  also  relied  upon 
by  appellant.  In  that  case  the  statute  under  consideration 
was  construed  by  the  court  of  appeals  to  require  that  the 
notice  of  election  should  state  whether  the  interest  was  pay- 
able annually  or  semi-annually.  The  notice  involved  in  that 
case  did  not  specify  whether  the  interest  should  be  annual 
or  semi-annual,  and  hence  it  was  held  that  it  did  not  comply 
with  the  statute  authorizing  the  holding  of  the  election. 

The  statute  authorizing  the  issuance  of  the  bonds  in  ques- 
tion in  this  case  contained  the  following  section:  '*Sec.  14. 
The  provisions  of  this  act  shall  be  liberally  constnied  to  effect 
the  purpose  thereof."  The  voters  of  the  improvement  dis- 
trict have  authorized  the  bonds  to  the  amount  of  one  million 
and  twenty  thousand  dollars  and  have  specified 'as  the  maxi- 
mum rate  of  interest  six  per  cent.  In  pursuance  thereof  the 
council  have  duly  fixed  the  rate  of  interest  at  less  than  the 
amount  authorized,  so  that  the  burden  imposed  upon  the  tax- 
payers is  less  than  that  which  they  expressed  themselves  as 
willing  to  incur.  [1]  It  would  be  a  narrow  rather  than  a 
liberal  construction  to  hold  that  such  a  proceeding,  altogether 
to  the  advantage  of  the  taxpayer  who  voted  the  maximum 
rate,  would  invalidate  the  bonds. 

The  charter  of  the  city  of  Los  Angeles  (art.  I,  sec.  2,  subd. 
51)  contained  the  following  provision:  **Sec.  2.  The  city  of 
Los  Angeles,  in  adcUtiom  to  any  other  powers  now  held  by,  or 
that  may  hereafter  be  granted  to  it  under  the  coTistittUion  or 
laws  of  the  state,  shall  have  the  right  and  power :  .  .  . 

*'  (50)  The  city  of  Los  Angeles  shall  have  and  it  is  hereby 
given  and  it  hereby  reserves  unto  itself,  and  the  people  of  the 
city  hereby  reserve  imto  it,  and  the  people  of  the  state  of 
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California  hereby  grant  unto  it,  and  said  dty  may  hereafter 
exercise  each  and  every  of  the  powers  which  a  nmnicipal  cor- 
poration might  or  covld  exercise  under  the  constittUion  of  the 
state  of  CaUforma.''  (Italics  ours.)  (Stats.  1913,  p.  1636.) 
This  section  was  amended  in  1917  (Stats.  1917,  p.  1691)  by  the 
addition  of  the  following  grant  of  powers  in  a  new  subdivi- 
sion (51)  as  follows,  to  wit:  ''51.  To  make  and  enforce  all 
laws  and  regulations  in  respect  to  municipal  affairs,  subject 
only  to  the  restrictions  and  limitations  provided  in  this  char- 
ter."  This  charter  amendment  was  made  in  pursuance  of  the 
new  provision  of  section  6  of  article  XI  of  the  constitution  of 
California  as  amended  November  3,  1914,  authorizing  cities 
theretofore  organized  to  amend  their  charters  so  as  to  become 
empowered  thereunder  **to  make  and  enforce  all  laws  and 
regulations  in  respect  to  municipal  affairs,  subject  only  to 
the  restrictions  and  limitations  provided  in  their  several 
charters."  It  is  contended  by  appellant  that  after  such 
amendment  the  general  laws  of  the  legislature  concerning 
'^municipal  affairs''  did  not  apply  to  Los  Angeles  city.  In 
discussing  the  effect  of  this  amendment  appellant  quotes  the 
following  statement  from  Civic  Center  Assn,  v.  Railroad  Com., 
175  Cal.  441,  [166  Pac.  351] :  '*The  result  is  that  the  city  has 
become  independent  of  general  laws  upon  municipal  affairs. 
Upon  such  affairs  a  general  law  is  of  no  force  with  respect  to 
Los  Angeles.  If  its  charter  gives  1t  powers  concerning  them, 
it  has  those  powers;  if  its  charter  is  silent  as  to  any  such 
power,  no  general  law  can  confer  it."  Appellant  claims, 
and  respondent  concedes,  that  the  creation  of  the  improve- 
ment district  in  question  and  the  issuance  of  improvement 
bonds  thereof  is  a  ** municipal  affair"  within  the  meaning  of 
the  constitution.  (Sunset  Tel,  &  Tel,  Co,  v.  Pasadena^  161 
Cal.  265,  [118  Pac.  796].)  Appellant  therefore  contends 
that  the  statute  in  question  **no  longer  has  any  force  or  effect 
with  respect  to  Los  Angeles,  and  that  all  proceedings  subse- 
quent to  the  ratification  of  the  charter  with  respect  to  the 
issuance  of  said  bonds  was  void."  This  would  only  include 
ordinances  numbered  37,960  and  37,961,  new  series,  adopted 
February  27, 1918.  By  the  former  all  unissued  bonds  for  this 
improvement  were  canceled,  and  by  the  latter  a  new  issue 
bearing  five  and  a  half  per  cent  was  ordered  sold. 

For  the  same  reason  it  is  claimed  by  appellant  that  the 
general  law  of  May  4, 1917  (Stats.  1917,  p.  229)  is  ineffective, 
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although  its  terms  are  sufficiently  broad  to  ratify  the  bonds  in 
question. 

If  the  effect  of  the  amendment  to  the  charter  (sec.  2,  subd. 
51)  is  to  make  the  municipality  thereafter  independent  of  the 
state  legislature  in  its  municipal  affairs  and  vests  in  the  legis- 
lative body  of  the  city  the  supreme  and  plenary  legislative 
power  on  the  subject  of  municipal  affairs  within  the  limits  of 
the  municipality  (a  question  we  do  not  need  to  determine), 
and  if  the  issuance  of  the  bonds  in  question  is  a  municipal 
affair,  as  is  conceded,  it  follows  that  the  council  had  authority 
to  fix  the  terms  of  the  bonds  and  the  conditions  of  their  sale, 
including  the  interest  they  should  bear,  subject  only  to  consti- 
tutional restrictions,  and  no  claim  is  made  that  any  constitu- 
tional provision  is  violated  by  the  mode  and  manner  in  which 
it  is  proposed  to  issue  and  sell  said  bonds.  However,  we  do 
not  think  that  it  can  be  said  that  the  law  of  1915  does  nqt 
apply,  for  the  reason  that  the  legislative  body  of  the  city  in 
the  ordinance  establishing  the  district  expressly  predicated  its 
right  to  proceed  upon  the  statute  in  question.  It  is  recited 
in  said  ordinance  No.  34,752,  new  series:  ** Whereas  a  petition 
was  filed  in  the  office  of  the  city  clerk  of  the  city  of  Los  An- 
geles on  the  1st  day  of  September,  1916,  requesting  that  pro- 
ceedings be  taken  in  pursuance  of  an  act  of  the  legislature  of 
the  state  of  California,  entitled  *An  act  to  provide  for  the 
formation  of  districts  within  municipalities  for  the  acquisi- 
tion or  construction  of  public  improvements,  works  and  public 
utilities;  for  the  issuance,  sale  and  payment  of  bonds  of  such 
districts  to  meet  the  cost  of  such  improvements;  and  for  the 
acquisition  or  construction  of  such  improvements,'  approved 
April  20,  1915,"  and  it  is  provided  in  section  1:  **That  it  is 
the  intention  of  the  council  of  the  city  of  Los  Angeles  to  call 
an  election  ...  for  the  purpose  of  submitting  to  the  qualified 
electors  of  said  district  the  proposition  of  authorizing  the  issu- 
ance and  sale  of  bonds  of  such  district  in  the  manner  pre- 
scribed in  said  act,  approved  April  20,  1915.*'  And  in 
ordinance  34,860,  calling  an  election  for  the  issuance  of  said 
bonds  it  is  again  recited  that  a  petition  has  been  filed  request- 
ing that  proceedings  be  taken  under  the  act  in  question,  and 
reciting  that  in  pursuance  of  said  petition  the  council  passed, 
its  ordinance  34,752,  **  containing  the  matters  prescribed  by 
said  act,  and  declaring  the  intention  of  the  city  council  to  call 
an  election,  etc.  •  •  •  authorizing  the  issuance  and  sale  of 
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bonds  of  such  district  in  fhe  ma/nner  provided  for  in  said  act." 
(Italics  ours.)  In  ordinance  35,007,  new  series,  it  is  recited: 
**  Whereas,  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  California  entitled  [then  follows  the  entire  title  of  the 
act  of  1915  in  question]  and  of  ordinance  34,860,  new  series, 
a  special  election  was  held  in  that  certain  territory  .  •  .  ; 
whereas  according  to  the  returns  of  such  election  .  .  .  more 
than  two-thirds  of  all  the  voters  voting  at  said  election  did 
vote  in  favor  of  incurring  the  bonded  indebtedness  .  .  .  ," 
it  was  ordained  as  follows :  "Sec.  1.  That  bonds  of  said  muni- 
cipal improvement  district  No.  1  of  the  City  of  Los  Angeles 
be  issued  in  accordance  with  an  act  of  the  legislature  of  the 
State  of  California  entitled :  [Then  follows  the  complete  title 
of  the  act  of  April  20,  1915.]  "  The  ordinance  also  provides 
for  the  form  of  the  bond,  in  which  it  is  stated:  ** Under  and 
by  virtue  of  an  act  of  the  legislature  of  the  state  of  California, 
entitled  [then  follows  the  complete  title  of  the  act] ,  municipal 
improvement  district  No.  1  etc.  promises  out  of  the  funds  here- 
inafter described  to  pay  to  the  bearer,"  etc.  In  ordinance 
37,961,  adopted  after  the  charter  amendment  in  question  (art. 
I,  sec.  2,  subd.  51),  the  act  in  question  is  again  referred  to 
by  title  as  the  act  controlling  the  matter  of  the  issuance  of 
the  bonds  in  question.  The  form  of  the  bond  therein  provided 
for  also  refers  to  the  act  in  question.  If  the  legislative  body 
of  the  city  of  Los  Angeles  is  supreme  in  municipal  affairs  by 
virtue  of  the  constitutional  and  charter  provisions  above  re- 
ferred to,  and  if  without  aflBrmative  action  on  the  part  of 
the  legislative  authority  of  the  city,  no  general  law  with  rela- 
tion to  municipal  affairs  has  any  binding  effect  therein,  it  is 
nevertheless  true  that  the  legislative  body  of  the  city  has 
power  to  adopt  any  state  law  applicable  to  its  municipal 
affairs,  and  that  in  the  matter  of  the  issuance  of  these  bonds 
that  was  effectually  done  by  the  ordinances  and  proceedings 
above  referred  to.  [2]  Having  thus  elected  in  the  first  in- 
stance to  proceed  under  and  by  virtue  of  the  statute  in  ques- 
tion, the  city  was  bound  to  pursue  that  authority,  unless  by 
subsequent  legislative  act  they  made  proper  changes  therein. 
[3]  There  is  no  doubt  that  failure  to  correctly  state  the 
amount  of  interest  in  the  notice  of  election  complained  of,  if 
it  be  a  defect,  could  be  cured  by  legislative  ratification.  (City 
of  Kedlands  v.  Brook,  151  Cal.  474,  [91  Pac.  150] ;  City  of 
Venice  v.  Lawrence,  24  Cal.  App.  350,  [141  Pac.  406] ;  City 
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of  SacramerUo  v.  Adams,  171  Cal.  458,  [153  Pac.  908] ;  Givens 
V.  Cou^nty  of  Hillsborough,  46  Fla.  502,  [110  Am.  St.  Rep. 
104,  35  South.  88].)  But  it  is  contended  that  the  curative 
act  of  the  legislature  has  no  application  to  the  city  of  Los 
Angeles  and  to  the  particular  bond  issue  in  question,  for  the 
reason  that  it,  too,  is  a  general  law.  The  purpose  of  the  law 
ratifying  the  bond  issue  in  question  was  to  confirm  the  pro- 
ceedings, so  as  to  enable  the  city  to  present  to  the  buyers  of 
the  bonds  in  question  a  duly  authorized  contract  on  behalf  of 
the  improvement  district.  ■  It  would  seem,  then,  that  the  act 
of  atification  was  not  strictly  a  municipal  affair,  because  it 
relates  to  a  contract  with  third  persons.  If,  however,  the  act 
of  ratifying  a  bond  issue  of  this  sort  is  a  municipal  affair, 
ordinance  No.  37,961  of  the  city  of  Los  Angeles,  passed  after 
the  otarter  amendment,  authorizing  the  issuance  of  bonds  in 
pursuance  of  the  election  in  question,  would  constitute  such 
ratification,  and  if,  on  the  other  hand,  the  ratification  is  not 
a  municipal  affair,  a  point  we  need  not  determine,  we  have  a 
proper  ratification  by  the  state  legislature.  It  follows,  then, 
that  the  legislative  body  of  the  city  of  Los  Angeles,  adopted, 
as  the  mode  and  manner  of  issuing  the  bonds  in  question,  the 
act  of  the  legislature  of  the  state  of  California,  approved 
April  20,  1915 ;  that  such  statute  was  regularly  pursued  with 
reference  to  the  fixing  of  interest  in  the  election  notice ;  that 
the  bonds  were  ratified  both  by  the  state  legislature  and  the 
city  council,  and  the  judgment  of  the  superior  court  refusing 
to  enjoin  the  issuance  of  the  bonds  was  correct 

In  view  of  the  conclusion  we  have  reached  it  is  unnecessary 
to  pass  upon  the  claim  of  respondent  that  a  previous  judg- 
ment between  a  taxpayer  and  the  officials  of  the  respondent 
city,  refusing  to  enjoin  the  issuance  of  these  bonds,  iA  res 
adjudicata. 

The  judgment  is  affirmed. 

Lennon,  J.,  Melvin,  J.,  and  Angellotti,  C.  J.,  concurred. 

SHAW,  J. — I  concur  in  the  judgment,  and  generally  in  the 
opinion  of  Justice  Wilbur.  But  with  regard  to  his  discussion 
of  the  effect  of  the  charter  amendment  of  1917,  adding  sub- 
division 51  to  section  2  (Stats.  1917,  p.  1691),  making  the 
city  independent  of  general  laws  relating  to  municipal  affairs, 
I  think  that  all  that  need  be  said  is  that  it  did  not  purport  to 
be  and  is  not  retroactive  upon  things  already  accom.plished 
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under 'a  general  law,  that  it  took  conditions  as  they  were  at 
the  time,  and  did  not  invalidate  improvement  districts  already 
formed,  nor  elections  already  held  for  the  issuance  of  bonds 
by  such  districts,  under  such  a  law,  nor  revoke  the  authority 
given  at  such  election,  nor  ordinances  already  adopted  in 
pursualnce  thereof.  "With  regard  to  the  subsequent  ordinance 
increasing  the  rate  of  interest  on  the  bonds  miissued  and^ 
directing  a  cancellation  and  reissue  in  order  to  effect  the  alter- 
ation, it  appears  to  be  fully  authorized  by  the  extraordinarily 
comprehensive  and  complete  grant  of  municipal  powers  to  the 
city,  embraced  in  the  amendment  of  1913,  quoted  in  the  opin- 
ion of  Justice  "Wilbur,  adding  subdivision  50  to  section  2  of 
the  charter  (Stats.  1913,  p.  1636),  if  any  further  authority 
was  needed  than  would  be  implied  from  the  fact  that  the 
prior  proceedings  stood  imaffected  and  were  valid, 

Olneyi  J.,  and  Lawlor,  J.^  concurred* 


[L.  A.  No.  4895.    Department  One. — Jnne  20,  1919.] 

A,  CONCOFP,  Respondent,  v.  HIPPODROME  THEATER 
COMPANY  (a  Corporation),  Appellant. 

[1]  CoBPOBATiONS — ^LiABnJTT  FOB  ToRTS  OP  SERVANTS. — A  corporation 
ia  liable  for  the  torts  of  its  servant  if  snch  servant  has  authority 
from  it  to  do  the  tortious  act,  but  not  otherwise,  which  authority 
may  be  either  express  or  implied. 

[2]  Id. — False  Arrest  by  Theater  Usheb  —  Lack  of  Implied  Au- 
THOBiTY — Nonuability  OF  EMPLOYER. — A  person  employed  by  a 
corporation  as  an  usher  in  a  theater  whose  duty  it  is  to  attend  to 
the  seating  of  patrons  and  keep  order  has  no  implied  authority 
to  arrest  or  imprison  persons  who  might  commit  criminal  offenses 
in  the  theater,  and  the  corporation  is  not  liable  for  an  alleged 
false  arrest  and  imprisonment  of  a  disorderly  patron,  made  by  such 
employee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Alfred  H.  McAdoo  for  Appellant. 
€terecht  &  Chambers  for  Respondent. 

SHAW,  J. — The  defendant  appeals  from  a  judgment  in 
favor  of  plaintiff  for  two  hundred  dollars  rendered  in  an 
action  by  the  plaintiff  for  damages  from  an  alleged  false 
arrest  and  imprisd\nment. 

The  defendant  was  conducting  a  theater  in  the  city  of  Los 
Angeles  and  had  in  its  employment  as  an  usher  one  John 
Baroena.  Plaintiff  purchased  a  ticket  of  admission  to  the 
theater  and  proceeded  to  the  front  thereof  and  was  in  the  act 
of  getting  to  a  seat  when  he  was  interrupted  by  Barcena.  The 
plaintiff  alleges  that  Barcena  arrested  him,  compelled  him  to 
go  to  the  entrance  of  the  theater,  and  there  delivered  him  into 
the  custody  of  a  police  oflBcer,  by  whom  he  was  taken  to  the 
city  jail  and  kept  there  for  an  hour,  all  without  probable  cause 
or  right,  or  any  authority  to  do  so.  It  is  further  alleged  that 
Barcena  did  this  in  the  regular  course  of  his  employment  as 
servant  of  the  defendant. 

[1]  A  corporation  is  liable  for  the  torts  of  its  servants  if 
such  servant  has  authority  from  it  to  do  the  tortious  act,  but 
not  otherwise.  The  burden  is  on  the  plaintiff  to  prove  such 
authority.  The  authority  may  be  either  express  or  implied. 
The^e  was  no  evidence  that  any  express  authority  was  given 
by  the  defendant  to  Barcena  to  arrest  the  plaintiff,  and  no 
claim  is  made  to  that  effect.  The  contention  is  that  there  was 
an  implied  authority  arising  from  the  fact  that  the  arrest  was 
within  the  scope  of  the  duties  which  Barcena  was  employed 
by  the  defendant  to  perform.  [2]  ^his  contention  is  un- 
tenable. 

The  evidence  merely  shows  that  he  was  employed  as  an 
usher  in  the  theater  which  was  the  scene  of  the  arrest,  and 
that  as  such  usher  his  duty  was  to  attend  to  the  seating  of 
the  patrons  after  they  had  entered  the  room.  It  may  be  true 
that  one  of  the  implied  duties  of  an  usher  in  such  position  is 
to  prevent  disorderly  conduct  in  the  theater,  and  perhaps  to 
eject  persons  guilty  thereof,  but  there  is  no  evidence  on  the 
subject  respecting  his  duties  in  that  particular  or  that  he  had 
any  such  authority.  But  in  any  event  there  was  no  implied 
authority  to  him  from  the  defendant  to  arrest  or  imprison 
persons  who  might  commit  criminal  offenses  while  in  the 
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theater.  Such  authority  is  not  to  be  implied  from  the  mere 
fact  that  he  was  an  usher  with  the  duty  of  attending  to  the 
seating  of  the  patrons  and  keeping  order.  The  authorities 
are  practically  unanimous  to  this  effect.  (Daniel  v.  Atlantic 
Coast  etc.  Co.,  136  N.  C.  517,  [1  Ann.  Cas.  718,  67  L.  R.  A. 
^55,  48  S.  E.  816] ;  Allen  v.  London  etc.  Co.,  L.  R.  6  Q.  B. 
65;  Burahasz  v.  Rabat,  86  Md.  36,  [37  Atl.  720] ;  Carter  v. 
Home  Machine  Co.,  51  Md.  296,  [34  Am.  Rep.  311] ;  Mali  v. 
Lord,  39  k.  Y.  381;  Markl&y  v.  Snow,  207  Pa.  447,  [64 
L.  R.  A.  685,  56  Atl.  999].) 

The  finding  of  the  court  was  to  the  eflfect  that  Barcena  was 
employed  by  the  defendant,  as  an  usher  and  that  among  his 
duties  was  that  of  preserving  order  in  the  theater.  As  we 
have  shown,  the  latter  proposition  is  not  sustained  by  any 
direct  evidence.  But  even  if  it  were  supported,  it  is  insuflS- 
cient  to  sustain  the  conclusion  that  the  defendant  was  liable 
for  the  act  of  Barcena  in  making  the  arrest  and  imprisonment 
complained  of.  The  statement  in  the  findings  that  Barcena 
**as  agent  and  servant  of  the  defendant,  and  acting  within 
the  scope  of  his  authority  as  such,"  arrested  the  plaintiff,  is 
a  mere  conclusion  of  law  and  it  is  wholly  unjustified  by  the 
evidence  or  by  the  facts  found.  Aside  from  this  conclusion, 
there  is  nothing  in  the  findings  to  show  that  the  defendant 
was  responsible  for  the  act.  The  appeal  must  be  sustained. 
It  may  be  added  that  the  finding  that  Barcena  arrested*  the 
plaintiff  is  supported  by  very  slight  evidence.  It  was  shown 
that  Barcena  took  charge  of  him  and  conducted  him  to  the 
entrancJe  of  the  theater,  apparently  for  the  purpose  of  ejecting 
him,  but  the  arrest  appears  to  have  been  made  by  a  deputy 
constable  who  was  in  the  theater  at  the  time  and  by  a  police 
ofl&cer  who  was  stationed  at  the  front  door. 

The  judgment  is  reversed. 

Lawlor,  J.,  and  Olney,  J.,  concurred. 
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[L.  A.  No.  5951.    Department  One. — June  20,  1919.] 

In  the  Matter  of  the  Estate  of  ANDREW    BEBGLAND, 

Deceased. 

[1]  Estates  op  Deceased  Peesons — ^Will— Foepeitubb  Clause-^In- 
APPUOABILITT  TO  LATER  WiLL. — ^A  pravlsion  in  a  will  that  should 
any  one  or  more  of  the  beneficiaries  named  therein  object  to  the 
distribution  as  made,  or  attempt  to  defeat  the  provisions  of  the 
will,  said  person  or  persons  shall  receive  five  dollars  each  and  no 
more,  has  no  application  to  a  bequest  made  by  a  later  will,  which 
makes  no  reference  to  the  earlier  will  and  consists  in  terms  of  an 
unqualified  and  unconditional  bequest. 

[2]  Id. — Forfeiture  Clauses — Construction. — While  it  is  the  rule 
that  forfeiture  clauses  in  wills  are  valid  and  are  to  be  given  effect 
according  to  the  intent  of  the  testator,  such  provisions,  being  by 
way  of  forfeiture  and  condition  subsequent,  are  to  be  strictly  con- 
strued and  not  extended  beyond  what  was  plainly  the  testator's 
intent. 

[3]  L). — ^Attempt  to  Probate  Later  Will — Good  Faith — Forfeiture 
Clause  Inapplicable. — A  provision  in  a  will  that  if  any  benefi- 
ciary object  to  the  distribution  of  the  estate  as  made  by  the  will, 
or  attempt  to  defeat  the  provisions  of  the  will,  any  gift  to  such 
beneficiary  other  than  five  dollars  shall  be  annulled  and  revoked,  has 
no  application  to  an  attempt  made  in  good  faith  to  probate  what 
purports  to  be  a  later  ynll. 

[4]  Id. — Hearing  and  Trial  Unnecessary. — Under  such  a  forfeiture 
provision  it  is  not  necessary  for  a  forfeiture  that  the  contest  be 
carried  to  the  point  of  a  hearing  and  trial,  and  where  a  later  will  is 
offered  for  probate,  the  subsequent  withdrawal  of  the  petition  is 
immaterial. 

[6]  Id. — Attempt  to  Probate  Spurious  Will — Ignorance  of  Nature 
— Forfeiture  Clause  Inapplicable. — An  attempt  in  good  faith  to 
.probate  a  later  purported  will,  spurious  in  fact,  but  believed  to  be 
genuine  by  the  party  seeking  its  probate,  does  not  fall  within  the 
forfeiture  clause  of  the  genuine  will. 

[6]  Id. — ^Bad  Faith  in  Offering  Spurious  Will— Burden  of  Proof 
IN  Distribution  Proceeding. — Where  distribution  to  a  beneficiary 
under  a  will  is  opposed  on  the  ground  that  the  beneficiary  had 
brought  herself  within  the  forfeiture  clause  of  the  will  by  attempt- 
ing to  probate  a  spurious  later  will,  the  burden  of  proof  is  upon 
the  opponent  to  show  that  the  beneficiary  acted  in  bad  faith,  and 
the  mere  withdrawal  of  the  petition  for  its  probate  creates  no 
such  presumption. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  distributing  a  portion  of  a  legacy.  W.  A. 
Sloane,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opiniou  of  the  court 

John  H.  Bowlby  for  Appellant. 

M.  A.  Luce  f  o^  Respondent. 

OLNEY,  J. — This  is  an  appeal  from  an  order  distributing 
to  one  Kate  J.  Misner  a  portion  of  a  legacy  left  her  by  the 
decedent.  The  sole  question  is  as  to  whether  she  had  for- 
feited the  legacy  under  a  provision  of  the  decedent's  will 
reading  as  follows: 

"Fourthly,  it  is  my  positive  instruction  that  should  any 
one  or  more  of  the  beneficiaries  named  in  this  Will  object  to 
the  distribution  as  made,  or  attempt  to  defeat  the  provisions 
of  this  Will  that  said  person  or  persons  shall  receive  the  sum 
of  Five  Dollars  ($5.00)  each  and  no  more.  And  any  and  all 
other  provisions  made  herein  for  such  objector  other  than  the 
sum  of  Five  Dollars  ($5.00)  as  stated,  shall  be  annulled  and 
revoked  and  such  person  or  persons  shall  take  nothing  from 
my  estate  other  than  the  sum  of  Five  Dollars  ($5.00)/' 

There  is  no  dispute  as  to  the  facts,  which  are : 

The  decedent  Andrew  Bergland  died  March  3, 1916,  leaving 
as  his  heirs  two  sons,  Charles  and  Louis,  and  a  daughter,  the 
last,  the  legatee  mentioned  whose  legacy  is  in  question.  Imme- 
diately upon  his  death  a  formal  instrument,  attested  by  two 
witnesses,  very  evidently  drawn  by  a  lawyer,  and  making  a 
complete  disposition  of  the  decedent's  estate,  was  offered  for 
probate  as  his  will  by  the  parties  named  as  executors  therein. 
Under  it  the  sons  and  the  daughter  are  all  substantial  benefi- 
ciaries. It  likewise  contains  the  forfeiture  provisions  quoted, 
but  it  does  not  provide  for  the  legacy  in  question  here.  It  is 
dated  June  7,  1910,  and  was  reaffirmed  by  formal  codicils — 
otherwise  immaterial  here— on  March  10, 1914,  and  December 
26,  1914. 

Two  days  after  the  offer  of  this  formal  will  for  probate, 
the  daughter  offered  as  being  a  holographic  will  of  the  dece- 
dent a  writing  reading  as  follows: 
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'*'August29, 1915. 
"i  give  al  Money  in  Banks  to  my  Dater  Kate  Misner  when 
i  Die. 

"A.  BiaWLAND/' 

The  gift  made  by  this  instrument  is  the  legacy  involved 
here.  It  is  to  be  noted  that  the  date  of  this  writing  is  subse- 
quent to  the  dates  of  the  formal  will  and  its  codicils,  and  also 
that  it  makes  no  reference  whatever  to  them. 

Eight  days  after  the  holographic  writing  was  presented  for 
probate  the  daughter  offered  for  probate  still  another  instru- 
ment, dated  this  time  December  25,  1915,  which  purported  to 
dispose  of  practically  all  the  decedent's  property  in  a  man- 
ner substantially  different  from  that  of  the  will  of  1910  and 
more  advantageous  to  the  daughter  and  to  appoint  the 
daughter  executrix.  . 

No  objection  was  made  by  anyone,  so  far  as  the  record  dis- 
closes, to  the  probate  of  the  will  of  1910  with  its  codicils,  but 
the  two  sons  filed  formal  objections  to  the  probating  of  the 
two  instruments  offered  by  the  daughter,  alleging  that  both 
were  forgeries  and  that  the  instrument  of  December  25,  1915, 
was  the  result  of  a  conspiracy  to  which  the  daughter  was  a 
party.  The  daughter  pressed  her  petition  for  the  probate  of 
the  instrument  of  December  25,  1915,  until  it  came  on  for 
trial,  when  she  dismissed  it.  Later,  after  hearing,  the  will 
of  1910  with  its  codicils  and  the  holographic  writing  of 
August  29,  1915,  were  both  admitted  to  probate  as  constitut- 
ing together  the  last  will  of  the  decedent. 

Subsequently,  the  daughter  petitioned  for  the  distribution 
to  her  of  the  money  of  her  father  in  bank  at  the  time  of  his 
death,  pursuant  to  the  provisions  of  the  holographic  will  of 
1915,  and  this  petition  was  opposed  by  the  sons  on  the  ground 
that  under  the  forfeiture  clause  of  the  will  of  1910  she  had 
lost  all  right  to  this  legacy  by  her  action  in  seeking  th4  pro- 
bate of  the  spurious  will  of  December  25,  1915.  The  lower 
court  granted  the  petition  of  the  daughter  and  from  its  order 
this  appeal  is  taken  by  one  of  the  sons. 

The  contention  of  the  appellant  must  be  overruled  for  two 
reasons : 

First,  the  forfeiture  clause  contained  in  the  will  of  1910  has 
no  application  to  the  will  of  1915  or  to  the  legacy  given  by  it. 
The  will  of  1915  contains  no  reference  to  that  of  1910,  is  not 
a  codicil  to  it,  and  so  far  as  anything  appears  is  wholly  inde- 
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pendent  of  it,  its  provisions  prevailing  over  any  inconsistent 
provisions  of  the  earlier  will  merely  because,  in  the  particular 
covered  by  it,  it  is  a  later  expression  of  the  decedent's  testa- 
mentary wishes.  It  is  true  there  is  a  general  rule  of  tes- 
tamentary construction  formulated  by  our  Civil  Code  (section 
1320)  as  follows:  ** Several  testamentary  instruments,  exe- 
cuted by  the  same  testator,  are  to  be  taken  and"  construed  to- 
gether as  one  instrument."  But  this,  like  any  other  rule  of 
construction,  is  but  a  guide  for  the  purpose  of  ascertaining 
the  intention  of  the  testator.  It  cannot  be  used  to  inject  into 
the  later  instrument  terms  and  provisions  not  found  in  it, 
unless  by  express  reference  in  the  later  instrument  or  by 
necessary  implication,  it  appear  that  such  was  the  testator's 
intention.  It  is  always  his  intention  as  fairly  ascertained  and 
expressed  that  must  govern,  and  the  code  makes  the  rule 
quoted,  together  with  other  rules  of  construction,  subordinate 
to  this.  (Civ.  Code,  sec.  1319.)  In  the  case  of  a  codicil 
which  by  its  terms  picks  up  the  will  previously  executed,  and, 
in  effect,  reaffirms  it,  it  is  apparent  that  the  decedent's  testa- 
mentary intent  at  the  time  of  the  execution  of  the  codicil  in- 
cludes as  one  both  the  codicil  and  the  will,  with  the  result  that, 
unless  there  is  something  to  indicate  a  contrary  intention,  any 
gift  made  by  the  codicil  is  subject  to  conditions  imposed  by 
the  will  on  the  testator's  gifts  generally.  Of  this  character 
was  the  codicil  in  the  Estate  of  Hite,  155  Cal.  436,  [17  Ann. 
Cas.  993,  21  L.  R.  A.  (N.  S.)  953,  101  Pac.  443],  wherein  a 
forfeiture  clause  contained  in  a  will  was  held  to  operate  be- 
cause of  a  contest  made  to  a  codicil.  [1]  3ut  here  we  do 
not  have  a  single  testamentary  act  covering  both  will  and 
codicil,  but  two  distinct  testamentary  acts  occurring  at  differ- 
ent times,  the  later  making  no  reference  to  the  earlier  and  con- 
sisting in  terms  of  an  unqualified  and  unconditional  bequest. 
There  is  no  language,  no  expression  of  any  nature,  that  would 
indicate  that  the  testator  intendeil  that  the  terms  of  this  be- 
quest should  be  modified  and  the  gift  be  subject  to  conditions 
elsewhere  prescribed.  The  two  wills  should  be  read  together 
in  the  sense  that  each  should  be  read  in  the  light  of  the  other, 
and  their  terms  harmonized  so  far  as  possible,  but  this  is  a 
very  different  thing  from  changing  the  express  terms  of  the 
later  will  by  importing  conditions  into  it  without  express  war- 
rant contained  in  it,  itself.  We  do  not  mean  to  say  that  a 
case  is  not  possible  where  this  may  be  properly  done  by  impli- 
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cation  only.  But  to  justify  this  the  circumstances  must  be 
such  as  fairly  to  show  affirmatively  that  the  testamentary 
intent  of  the  decedent  at  the  time  of  his  last  expression  in- 
cluded not  merely  the  matters  which  he  then  set  down,  but  also 
those  which  he  had  set  down  on  a  previous  occasion.  (Dep- 
pen's  Trustee  v.  Deppen,  132  Ky.  755,  [117  S.  W.  352].) 

In  the  present  case  there  is  nothing  to  give  rise  to  any  im- 
plication that  the  testator  when  he  wrote  and  signed  the  holo- 
graphic will  of  1915  intended  to  do  anything  different  from 
what  his  language  literally  expresses,  namely,  to  make  an  un- 
qualified and  unconditional  gift  to  his  daughter.  This  be- 
comes doubly  clear  when  we  consider  the  character  of  the 
condition  which  it  is  sought  to  import  and  the  effect  such  im- 
portation would  have.  [2]  While  it  is  the  rule  in  this  state 
that  forfeiture  clauses  of  the  nature  of  that  involved  here  are 
valid  and  are  to  be  given  effect  according  to  the  intent  of  the 
testator,  yet  it  is  also  the  rule,  and  a  salutary  one,  that  such 
a  provision — ^being  by  way  of  forfeiture  and  condition  subse- 
quent— is  to  be  strictly  construed  and  not  extended  beyond 
what  was  plainly  the  testator's  intent.  In  the  present  case 
the  importation  of  the  will  of  1910  with  its  forfeiture  clause 
into  the  will  of  1915  would  mean  that  the  testator  intended 
not  only  that  his  daughter  should  forfeit  the  legacy  there 
given  if  she  contested  the  disposition  made  by  the  will  of  1910, 
but  also  that  if  any  beneficiary  under  the  will  of  1910  con- 
tested the  will  of  1915,  he  or  she  should  forfeit  the  testator's 
bounty.  It  is  hardly  conceivable  that  the  testator,  when  he 
executed  the  informal  and  unwitnessed  holographic  writing 
of  1915  intended  that  if  its  authenticity  should  be  questioned, 
by  his  sons  for  instance,  they  should  be  cut  off  from  their 
inheritance.  The  informal  and  unattested  nature  of  the  in- 
strument is  such  as  to  make  such  intent  wholly  unreasonable. 
Yet  this  result  would  necessarily  ensue,  if  the  appellant's  con- 
tention is  to  be  sustained.  In  this  respect  the  position  of  the 
appellant  and  his  brother  is  no  better  than  that  of  the  respond- 
ent. They  have  endeavored  to  contest  the  later  will,  and  if 
the  earlier  will  is  to  be  read  into  it  and  made  a  part  of  it,  the 
later  will  is  protected  by  the  forfeiture  clause  of  the  earlier, 
and  the  case  of  the  sons  comes  directly  within  Estate  of  Hite, 
155  Cal.  436,  [17  Ann.  Cas.  993,  21  L.  R.  A.  (N.  S.)  953,  101 
Pac.  443].  The  answer,  both  as  to  the  daughter  and  as  to  the 
sons,  is  that  such  construction  is  not  justified  either  by  impli- 
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cation  or  by  express  language,  and  that  the  later  will  is  just 
what  it  purports  to  be,  an  absolute  gift  to  the  daughter,  un- 
conditioned on  the  one  hand  by  the  forfeiture  clause  and 
unprotected  on  the  other  by  it. 

L[3]  Second.  The  forfeiture  provision  has  no  application 
an  attempt  made  in  good  faith  to  probate  what  purports  to 
l)e  a  later  will.  The  language  of  the  clause  is  that  if  any  ben- 
eficiary ** object  to  the  distribution  [of  the  estate]  as  made  [by 
the  will],  or  attempt  to  defeat  the  provisions  of  this  will," 
any  gift  to  such  beneficiary  other  than  five  dollars  shall  be 
annulled  and  revoked.  If  an  attempt  were  made  knowingly 
to  probate  a  spurious  will  of  a  later,  date  which  purported  to 
distribute  the  testator's  estate  in  a  manner  different  from 
that  of  the  genuine  will,  such  an  attempt  would  quite  certainly 
come  within  the  language  of  the  forfeiture  clause  as  an 
attempt  to  defeat  the  provisions  of  the  will.  {In  re  Kirk- 
holder's  Estate,  171  App.  Div.  153,  [157  N.  Y.  Supp.  37].) 

But  it  is  not  alleged  in  the  present  case  that  the  daughter 
acted  in  bad  faith  in  presenting  the  purported  will  of  Decem- 
ber 25,  1915,  and  seeking  its  probate,  and  no  evidence  on  the 
point  was  introduced.  It  was  alleged  in  the  objection  to  the 
probate  of  the  instrument  that  it  was  a  forgery  made  pursuant 
to  a  conspiracy  to  which  the  daughter  was  a  party,  but  this 
allegation  is  not  repeated  in  the  objections  to  her  petition  for 
distribution  and  apparently  the  omission  is  not  an  oversight. 
The  expressed  position  of  appellant's  counsel  is  that  the  good 
faith  of  the  daughter  is  immaterial,  that  the  mere  fact  that  she 
unsuccessfully  endeavored  to  probate  an  instrument  making  a 
different  disposition  of  the  estate  from  that  directed  by  the 
will  of  1910  is  sufficient  to  work  a  forfeiture. 

It  is  to  be  noted  that  there  is  no  proof  in  this  proceeding 
that  the  instrument  of  December  25,  1915,  was,  in  fact,  spuri- 
ous. All  that  appears  is  that  the  petition  for  its  probate  was 
withdrawn,  and  also  the  fact  that  a  certain  person  was  con- 
victed of  the  crime  of  forging  it.  But  neither  the  dismissal 
nor  the  criminal  conviction  is  competent  evidence  in  the  pres- 
ent proceeding  that  it  was  not  genuine.  We,  however,  do  not 
desire  to  rest  our  conclusion  upon  this  ground,  and  will  assume 
that  it  was  spurious. 

Respondent  contends  that  proceedings  taken  by  the  daughter 
to  probate  the  spurious  will  do  not  amount  to  a  contest  or  to 
an  attempt  to  defeat  the  testator's  real  will,  that  in  order  to 
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amount  to  this  the  proceedings  must  have  been  carried  to  the 
point  of  a  hearing  and  trial,  which  was  not  done.  [4]  With 
this  we  do  not  agree.  The  attempt  was  there,  manifested  by 
overt  acts  designed  and  taken  for  the  purpose  of  bringing 
about  a  different  disposition  of  the  estate,  assuming  that  the 
instnmient  was  known  to  the  daughter  not  to  be  genuine. 
The  fact  that  she  desisted  from  her  attempt  before  actually 
going  to  trial  is  immaterial.  The  attempt  was  made  and  that 
is  enough.  (Estate  of  Hite,  suprcL)  The  question,  therefore, 
reduces  itself  to  this:  Is  an  attempt  made  in  good  faith  to 
probate  a  spurious  instrument — whether  such  attempt  is  car- 
ried through  to  a  final  adjudication  of  the  spurious  character 
of  the  instrument  or  not — such  an  attempt  to  defeat  the  tes- 
tator's wishes  as  is  meant  by  the  language  of  the  willt 

As  we  have  already  said,  the  forfeiture  clause  is  to  be 
strictly  construed,  that  is,  while  it  is  valid  and  is  to  be  en- 
forced according  to  the  ascertained  intent  of  the  testator,  yet 
in  ascertaining  his  intent  no  wider  scope  is  to  be  given  to  his 
language  than  is  plainly  required.  The  conditions  upon 
which  the  forfeiture  is  to  work  under  the  will  are  two,  first, 
in  case  any  beneficiary  ** object  to  the  distribution  (of  the 
estate)  as  made  (by  the  will),"  or,  second,  ** attempt  to  defeat 
the  provisions  of  this  will."  The  attempt  to  probate  a  later 
will  cannot  be  said  to  be  an  objection  to  the  distribution  made 
by  the  first  will.  Is  it  within  the  second  condition,  **an  at- 
tempt to  defeat  the  provisions  of  this  willt"  It  would  cer- 
tainly have  the  effect,  if  successful,  of  defeating  those  provi- 
sions. This,  however,  is  not  a  complete  answer.  While  the 
effect  would  be  to  nullify  and  thereby  in  one  sense  defeat  the 
provisions  of  the  first  will,  that  result  is  but  incidental  and  is 
not  the  primary  object  of  the  attempt  to  probate  the  pur- 
ported later  will,  provided  such  attempt  be  made  in  good  faith. 
The  primary  object  of  such  an  attempt  is  to  establish  what 
is  believed  to  be  the  final  expression  of  the  decedent's  testa- 
mentary wishes.  In  the  words  ** attempt  to  defeat"  lies  the 
idea  of  action  taken  for  the  purpose  of  defeating  the  provi- 
sions of  the  will.  A  direct  contest  of  the  validity  of  the  will 
would  of  course  be  such  action  regardless  of  the  good  or  bad 
faith  of  the  beneficiary,  and  such  was  the  ruling  in  Estate  of 
Miller,  156  Cal.  119,  [23  L.  R.  A.  (N.  S.)  868,  103  Pac.  842]. 
So,  also,  would  be  an  attempt  to  accomplish  the  same  result 
indirectly,  as  by  seeking  to  probate  a  later  instrument,  known 
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to  be  false.  In  such  a  ease  the  primary  purpose  is  to  defeat 
the  provisions  of  the  real  will.  But  it  is  easy  to  conceive  of 
a  beneficiary  offering  for  probate,  purely  through  a  sense  of 
duty  to  the  decedent,  what  he  believes  to  be  the  genuine  ex- 
pression of  the  testator's  last  desire  without  any  purpose 
whatever  of  defeating  a  prior  will  and  without  any  interest 
in  defeating  it.  Many  a  child  has  still  such  regard  for  his 
parent  that  he  or  she  would  endeavor  to  establish  and  carry 
out  what  was  believed  to  be  the  father's  will,  although  so  doing 
is  directly  contrary  to  his  or  her  own  material  interest.  In 
such  a  case  there  is  no  element  of  an  ''attempt  to  defeat^'  a 
prior  will. 

1  [6]  It  follows  that  an  attempt  in  good  faith  to  probate  a 
later  purported  will,  spurious  in  fact,  but  believed  to  be  genu- 
ine by  the  party  seeking  its  probate,  does  not  fall  within  the 
forfeiture  clause  under  consideration  here. 

As  strengthening  this  conclusion,  it  may  be  worthy  of  note 
that  to  hold  that  the  testator  intended  to,  forbid  under  pen- 
alty any  attempt  to  probate  what  was  genuinely  believed  to  be 
a  later  will,  would  mean  that  he  intended  decidedly  to  limit 
his  own  freedom  of  subsequent  testamentary  action.  Such 
penalty  would  seriously  discourage  any  attempt  to  probate 
even  a  genuine  later  will,  and  would  distinctly  lessen  the 
chance  of  any  later  testamentary  expression  by  the  testator 
being  made  effective.  It  is  not  to  be  presumed  that  he  con- 
templated or  intended  any  such  consequence. 

[6]  Appellant  contends  that  the  burden  rested  on  the  re- 
spondent to  show  that  she  acted  in  good  faith.  This  is  not 
true.  The  fact  of  bad  faith  was  an  essential  element  of  the 
appellant's  case.  The  burden  rested  on  him  to  show  that  the 
respondent  had  brought  herself  within  the  forfeiture  clause, 
and  this  could  not  be  shown  without  it  appearing  that  her 
attempt  to  probate  the  spurious  will  of  December  25,  1915, 
was  in  bad  faith  and  for  an  ulterior  object.  Appellant  argues 
that  bad  faith  must  be  presumed  from  the  fact  that  the  re- 
spondent's petition  for  probate  was  withdrawn,  and  cites  In 
re  Kirkholder'8  Estate,  171  App.  Div.  153,  [157  N.  Y.  Supp. 
37].  It  is  clear,  however,  that  no  presumption  of  bad  faith 
arises  from  the  withdrawal  of  the  petition.  It  would  not  have 
arisen  even  if  the  matter  had  been  carried  to  a  hearing  and 
final  adjudication  that  the  will  was  not  genuine,  unless  possi- 
bly as  a  part  of  such  adjudication  facts  were  found    that 


Digitized  by  VjOOQ IC 


June '19.]   Temescal  Bock  Co.  v.  Industrial  Ago.  Com.    637 

proved  the  respondent's  bad  faith.  If  gueh  facts  were  found 
as  a  part  of  such  adjudication,  it  may  be  that  such  finding 
would  be  res  judicata  as  between  the  parties.  This  was  the 
situation  in  In  re  Kirkholder's  Estate,  supra,  and  therein  lies 
the  difference  between  it  and  the  case  at  bar. 

Finally,  we  would  say  that  there  are  grave  reasons  of  public 
policy  why  a  provision  for  forfeiture  in  case  of  an  unsuccess- 
ful but  bona  fide  attempt  to  probate  a  purported  later  will 
should  not  be  enforced.  It  is  the  policy  of  the  law  to  en- 
courage the  presentation  for  probate  of  wiUs  of  decedents  in 
order  to  make  the  more  certain  that  those  really  entitled  to 
their  bounty  shall  enjoy  it.  To  place  upon  one  under  the 
moral,  if  not  the  legal,  obligation  of  probating  the  decedent's 
will  the  burden  of  gambling  on  his  ability  to  do  so  success- 
fully, no  matter  how  sincere  he  may  be,  would  be  directly 
opposed  to  such  policy.  These  reasons  are  very  different  from 
those  applicable  to  direct  attacks  upon  a  will,  and  the  question 
is  not  precluded  by  Estate  of  Hite,  supra.  It  is  uijinecessary 
to  put  this  decision  upon  that  ground,  and  we  do  not  do  so. 
We  mention  the  point,  however,  to  avoid  any  inference  that 
our  discussion  of  the  case  solely  as  one  of  the  construction  of 
the  will  means  that  this  question  of  public  policy  is  not  pres- 
ent in  it.     It  is  present,  but  it  is  not  necessary  to  decide  it. 

Order  affirmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 


[L.  A.  No.  6036.    In  Bank.— June  24,  1919.] 

TEMESCAL  ROCK  COMPANY  (a  Corporation),  et  al., 
Petitioners,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION, etc.,  et  al..  Respondents. 

[1]  Workmen's  Compensation  Act  —  Compensation  fob  Death  of 
Employee  —  Dependency  of  Woman  Living  With  Deceased  as 
Wife — Member  of  Household  in  Good  Faith. — In  view  of  sub- 
sections b  and  c  of  snbdivision  2  of  section  14  of  the  Workmen's 
Compensation  Act  of  1917  (Stats.  1917,  .p.  844),  the  Industrial 
Accident  Commission  properly  awarded  compensation  for  the  death 
of  an  employee  to  a  woman  living  with  him  at  the  time  of  his  death 
as  his  wife,  althoagh  not  legally  married  to  him,  on  the  theory 
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that  she  was  wholly  dependent  upon  him  for  her  support,  where 
it  was  shown  that  they  were  ignorant  persons,  unacquainted  with 
the  legal  requirements  of  marriage,  and  both  believed  that  a 
marriage  license  which  they  had  procured  was  sufficient  in  itself 
to  constitute  a  valid  marriage,  and  that  thereafter  they  assumed 
the  relation  of  husband  and  wife  and  she  continued*  to  be  in  good 
faith  a  member  of  his  household  until  the  time  of  his  death. 
[2]  Id. — ^Determination  of  Dependency  —  Inappucasilitt  of  Mah- 
BiAos  Law — Power  of  Legislature. — It  was  competent  for  the 
legislature  to  make  the  requirement  of  a  solemnisation  as  essential 
to  a  valid  marriage  inapplicable  to  the  determination  by  the  Indus- 
trial Accident  Commission  of  the  question  of  dependency  necessaiy 
to  authorize  compensation  to  a  person  injured  by  the  death  of  an 
employee,  and  this  it  has  done  by  the  provisions  of  section  14  of 
the  Workmen's  Compensation  Act  of  1917,  with  respect  to  one  who 
at  the  time  of  the  injury  was  in  good  faith  a  member  of  the  house- 
hold of  the  employee. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the  In- 
dustrial Accident  Commission.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Moore  for  Petitioners. 

A.  B.  Graupner,  Warren  H.  Pillsbury  and  Walter  S.  Clay- 
son  for  Respondent. 

SHAW,  J. — This  is  a  proceeding  to  review  a  judgment  of 
the  Industrial  Accident  Commission  awarding  compensation 
to  Dolores  Rodriguez,  otherwise  known  as  Dolores  Lopez,  on 
account  of  the  death  of  one  Silviano  Lopez.  The  death  was 
caused  by  accidental  injuries  to  Silviano  Lopez  occurring  on 
July  23, 1918,  while  he  was  in  the  employment  of  the  Temescal 
Rock  Company,  which  injuries  arose  out  of  said  employment. 
The  award  was  made  against  Ocean  Accident  &  Guarantee 
Corporation,  the  insurance  carrier  of  the  Rock  Company.  It 
was  made  to  Dolores  Rodriguez  on  the  ground  that  at  the  time 
of  the  accident  she  was  wholly  dependent  for  support  upon 
said  Lopez.  The  sole  objection  thereto  is  the  claim  that  upon 
the  evidence  and  the  findings  of  the  commission  she  was  not 
dependent  upon  Lopez  for  support,  within  the  meaning  of 
section  14  of  the  Workmen's  Compensation  Act  of  1917. 
(Stats.  1917,  p.  844.) 
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It  is  conceded  that  she  was,  as  a  matter  of  fact,  dependent 
upon  him  for  support  and  was  being  supported  by  him  at  the 
time  of  the  injury.  The  commission  found  these  facts  to  be 
true.  The  claim  is  that  she  cannot  be  classed  as  a  dependent ' 
and  is  not  entitled  to  compensation  for  the  death  of  Lopez, 
because  she  sustained  no  legal  relation  to  him,  either  of  blood 
or  marriage,  at  the  time,  but  that  she  and  the  decedent  were 
then  living  and  cohabiting  together  as  husband  and  wife,  not- 
withstanding the  fact  that  they  were  never  married.  Upon 
this  question  the  commission  found,  upon  sufficient  evidence, 
that  she  and  Lopez  were  ignorant  persons,  unacquainted  with 
our  laws  or  with  the  legal  requirements  of  marriage ;  that  on 
June  5,  1918,  they  had  agreed  to  intermarry,  and  in  pur- 
suance of  such  agreement  procured  from  the  county  clerk  of 
Riverside  County  a  marriage  license  authorizing  their  mar- 
riage, and  that  they  in  good  faith  then  believed  that  said 
license  was  sufficient  to  constitute  in  itself  a  lawful  marriage ; 
that  thereupon  they  assumed  the  relation  of  husband  and  wife 
and  cohabited  together  in  the  same  dwelling,  holding  them- 
selves out  as  husband  and  wife,  the  husband  providing  for 
their  support  until  the  time  of  said  accident ;  and  that  during 
all  that  time  Dolores  Rodriguez  believed  herself  to  be  the 
lawful  wife  of  Lopez  and  continued  to  be  in  good  faith  a  mem- 
ber of  his  household  and  wholly  dependent  upon  him  for  her 
support. 

The  provisions  of  section  14,  aforesaid,  relating  to  this 
subject  are  as  follows : 

**(a)  The  following  shall  be  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  a  deceased  employee : 

**  (1)  A  wife  upon  a  husband  with  whom  she  was  living  at 
the  time  of  his  death,  or  for  whose  support  such  husband  was 
legally  liable  at  the  time  of  his  death. 

**  (2)  [This  clause  specifies  the  children  who  are  deemed  to 
be  dependent  and  is  not  important  to  the  present  case.] 

**(b)  In  all  other  cases,  questions  of  entire  or  partial  de- 
pendency and  questions  as  to  who  constitute  dependents  and 
the  extent  of  their  dependency  shall  be  determined  in  ac- 
cordance with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
injury  of  the  employee. 

**(c)  No  person  shaU  be  considered  a  dependent  of  any 
deceased  employee  unless  in  good  faith  a  member  of  the  family 
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or  household  of  such  employee,  or  unless  such  person  bears 
to  such  employee  the  relation  of  husband  or  wife,  child, 
posthumous  child,  adopted  child  or  stepchild,  father  or  mother, 
father-in-law  or  mother-in-law,  grandfather  or  grandmother, 
brother  or  sister,  unde  or  aunt,  bi:pther-in-law  or  sister-in- 
law,  nephew  or  niece." 

Dolores  Rodriguez  does  not  come  within  the  provisions  of 
subdivision  1  of  subsection  a.  That  part  of  the  subsection 
includes  only  those  who  stand  in  the  relation  of  husband 
and  wife.  Its  language  necessarily  implies  that  the  relation 
must  be  lawful,  and  therefore  it  excludes  persons  who,  though 
not  lawfully  married,  live  together  believing  themselves  to  be 
husband  and  wife. 

Subsection  b,  however,  clearly  empowers  the  commission  to 
inquire  intb  the  actual  conditions  of  dependenXiy  and  to  ascer- 
tain whether  or  not  the  applicant  was  in  fact  dependent  upon 
the  decedent  for  support  at  the  time  of  the  injury,  and,  finding 
such  dependency,  complete  or  partial,  thereupon  to  award  com- 
pensation accordingly.  Standing  alone,  this  cause  would  au- 
thorize compensation  to  any  person,  regardless  of  relationship 
or  place  of  abode.  But  it  is  expressly  qualified  and  limited  in 
these  particulars  by  the  provisions  of  subsection  c.  The  latter 
attaches  two  conditions  to  the  powers  given  by  subsection  b. 
The  first  one  is  that  the  person  claiming  to  be  a  dependent 
must  be  ''in  good  faith  a  member  of  the  family  or  household 
of  such  employee.'*  [1]  The  facts  found  bring  Dolores 
Rodriguez  within  these  conditions.  Lopez  had  a  dwelling- 
house  and  a  household,  consisting  of  himself  and  said  Dolores. 
She  was  a  member  of  that  household.  Both  the  findings  and 
evidence  show  that  she  was  living  there  and  was  such  member 
in  the  utmost  good  faith,  believing  that  she  was  the  lawf td  wife 
of  Lopez.    The  conditions  are  fully  met  by  the  facts. 

The  second  limitation  of  subsection  c  applies  to  dependents 
of  the  employee  who  may  not  be  members  of  his  family,  or 
household,  but  who  are  related  to  him  by  blood  or  marriage  or 
by  adoption  in  some  one  of  the  degrees  there  specified.  The 
two  classes  of  limitations  are  stated  in  the  alternative,  being 
connected  by  the  disjunctive  particle  **or."  The  result  is 
that  the  law  does  not  require  that  the  person  found  to  be 
actually  dependent  under  subsection  b  shall  come  within  both 
classes  of  the  limitations  specified  in  subsection  c,  but  that 
such  person  may  be  awarded  compensation  if  he  or  she  comes 
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within  either  class.  If  the  applicant  is  a  member  of  the  fam- 
ily or  household  of  such  employee  in  gck)d  faith,  compensation 
may  be  awarded,  although  he  or  she  may  not  bear  any  rela- 
tion by  adoption,  blood,  or  marriage  to  the  employee.  But  if 
it  appears  that  the  applicant  bears  either  of  the  relations 
specified  in  the  second  part  of  subsection  c,  although  not  a 
member  of  the  family  or  of  the  household,  compensation  may 
be  awarded  according  to  the  degree  of  dependency.  It  is  not 
infrequently  the  case  that  a  person  bearing  some  one  of  such 
relations  to  another  is  living  apart  as  a  member  of  a  diflferent 
family  or  household.  The  second  qualification  in  subsection  c 
was  intended  to  cover  persons  of  this  class. 

The  petitioners  argue  that  to  allow  compensation  to  one 
whose  only  claim  to  dependency  arises  from  an  illegal  co- 
habitation with  the  employee,  ostensibly  as  his  wife,  would  be  a 
gross  violation  of  morals  and  of  the  express  policy  of  our  law, 
and,  furthermore,  that  one  living  in  such  forbidden  and  crim- 
inal relations  with  another  cannot  in  law  be  deemed  to  be 
acting  in  good  faith  as  a  member  of  his  household.  We  think 
there  are  satisfactory  answers  to  this  argument.  At  common , 
law  Dolores  Rodriguez,  under  the  facts  found,  would  have 
been  the  lawful  wife  of  Lopez.  There  was  a  contract  of  mar- 
riage and  assumption  of  the  rights,  duties,  and  obligations  of 
the  relation,  and  an  actual  consummation  thereof.  {Oraham 
V.  Bennet,  2  Cal.  506 ;  Sharon  v.  Sharon,  75  Cal.  1,  [16  Pac 
345].)  It  was  not  until  after  the  amendment  of  1895  to 
section  55  of  the  Civil  Code  that  a  solemnization  became  essen- 
tial to  the  validity  of  a  marriage.  (Norman  v.  Norman,  121 
Cal.  620,  [66  Am.  St.  Rep.  74,  42  L.  R.  A.  343,  54  Pac.  143].) 
There  was  nothing  essentially  or  inherently  immoral  or  vicious 
in  the  conduct  of  the  parties,  if  we  judge  them  according  to 
their  own  understanding  and  belief.  The  criminal  character 
of  their  cohabitation  does  not  come  from  the  fact  that  they 
were  cohabiting  together  believing  themselves  to  be  husband 
and  wife,  although  not  so,  but  from  the  fact  that  the  legis- 
lature by  the  statute  of  1895  had  required  an  additional  cere- 
mony to  constitute  a  legal  marri&ge.  Of  this  statute  they  were 
ignorant,  and  the  immorality  of  their  conduct  cannot  be 
judged  with  reference  to  it,  except  in  a  case  where  the  validity 
of  the  marriage  is  the  essential  thing  to  be  determined.  [2] 
It  was  competent  for  the  legislature,  by  a  subsequent  statute, 
to  make  that  particular  requirement  to  a  valid  marriage  inap- 
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plicable  in  other  cases,  such,  for  instance,  as  the  determina- 
tion of  the  question  of  dependency  necessary  to  authorize  com- 
pensation to  a  person  injured  by  the  death  of  an  employee. 
This  it  has  done  by  the  provisions  of  section  14,  with  respect 
to  one  who  at  the  time  of  the  injury  was  in  good  faith  a  mem- 
ber of  the  household  of  the  employee.  This  statute  completely 
takes  away,  for  that  purpose,  the  immorality  of  the  parties 
who  in  good  faith  were  living  together  as  Lopez  and  Dolores 
Rodriguez  were  living.  It  also  declares  a  different  public 
policy  with  reference  to  such  cases  and  completely  removes 
the  objection  that  it  is  not  sound  policy  to  allow  compensation 
in  such  a  case. 

It  is  true  that  if  the  provision  is  loosely  administered,  it 
may  give  rise  to  great  abuses.  Persons  consciously  living  in 
illicit  relations  may  endeavor  to  take  advantage  of  the  situa- 
tion for  their  own  gain.  But  for  the  proper  administration  of 
the  law  in  this  respect  the  state  depends  upon  the  Industrial 
Accident  Commission.  It  will,  of  course,  exercise  the  great- 
est care  to  require  strict  proof  of  entire  good  faith  in  such 
cases.  There  is  nothing  in  the  evidence  in  the  present  case 
to  indicate  that  there  was  any  ground  for  a  charge  of  bad 
faith  in  the  conduct  of  the  parties  at  and  prior  to  the  time  of 
the  accident. 

The  award  is  affirmed. 

Wilbur,  J.,  Olney,  J.,  Melvin,  J.,  Lawlor,  J.,  and  Angellotti, 
C.  J.,  concurred. 

Rehearing  denied. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Olney,  J., 
who  were  absent  / 
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[L.  A.  No.  5864.     In  Bank.— July  1,  1919.] 

In  the  Matter  of  the  Estate  of  ELIZABETH  B.  BOSS,  De- 
ceased. MAGGIE  G.  STEINBERGER,  Appellant,  v. 
MARY  E.  ROSS, -Respondent. 

[1]  Estates  op  Deceased  Persons — ^Distribution — Fiung  or  Peti- 
tion— Giving  op  Notice — Jurisdiction. — An  administrator  is  au- 
thorized to  file  with  his  final  account  his  petition  for  the  final  dis- 
tribution of  the  estate  among  the  persons  entitled  to  succeed 
thereto,  and  the  filing  of  the  petition  and  the  giving  of  the  notice 
prescribed  by  law  confers  upop  the  court  jurisdiction  in  the  pro- 
ceeding thus  initiated  to  proceed  with  the  matter  of  such  distribu- 
tion immediately  upon  settlement  by  it  of  the  final  account. 

[2]  Id. — Initiation  op  Proceeding — Bioifr  op  Administbatoe.— It  is 
entirely  immaterial  in  this  connection  that  the  administrator  has 
no  legal  interest  in  any  dispute  that  may  arise  between  claimants 
on  distribution  as  to  how  the  estate  shall  be  distributed,  since  the 
statute  expressly  authorizes  the  administrator  to  so  initiate  the 
proceeding. 

[3]  Id. — Eppect  op  Giving  op  Notice. — By  the  notice  required  by  the 
law  upon  such  a  filing  being  given  the  entire  world  is  called  before 
the  court,  and  the  court  acquires  jurisdiction  over  all  pensons  for 
the  purpose  of  determining  their  rights  to  any  portion  of  the 
estate;  and  every  person  who  may  assert  any  right  or  interest 
therein  is  required  to  present  his  claim  to  the  court  for  its  deter- 
mination. 

[4]  Id. — ;Promptness  in  Proceeding. — ^The  law  contemplates  that  this 
proceeding  thus  properly  instituted  shall  be  carried  on  to  decree  of 
distribution  as  speedily  as  is  reasonably  practicable  with  due  regard 
to  the  interests  of  all  concerned,  and  any  interested  party  appear- 
ing is  entitled  to  have  it  so  carried  on,  and  such  a  party  nray  justly 
complain  of  the  absolute  termination  of  such  a  proceeding  by  an 
order  denying  the  petition,  whether  with  or  without  prejudice  to  a 
future  application,  if  no  proper  ground  for  such  denial  is  made  to 
appear. 

[6]  Id. — Pendency  op  Proceeding  to  Determine  Heirship — Insuppi- 
cient  Ground  por  Denying  Petition  for  Distribution. — The  in- 
stitution and  pendency  of  the  special  proceeding  authorized  by  sec- 
tion 1664  of  the  Code  of  Civil  Procedure,  in  the  nature  of  an 
action  to  determine  heirship,  does  not  require  or  authorize  a  denial 
of  a  pending  proceeding  for  distribution. 

[6]  Id. — Succession — Heirship. — Under  no  circumstances  does  the 
"surviving  widow"  of  a  deceased  brother  of  a  deceased  husband  of 
a  deceased  take  directly  from  such  deceased  under  subdivision  8  of 
section  1386  of  the  Civil  Code. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  petition  for  the  final  distribution  of 
an  estate  of  a  deceased  person.  James  C.  Bives,  Judge.  Be- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  Merriam,  Q.  Harold  Janeway  and  Hunsaker,  Britt  & 
Edwards   for  Appellant. 

Louis  P.  Boardman,  Philip  C.  Boardman  and  Kemp  & 
Clewett  for  Eespondent. 

ANQELLOTTI,  C.  J.— This  is  an  appeal  by  one  Maggie  Q. 
Steinberger  from  an  order  made  in  proceedings  for  the  final 
distribution  of  the  estate  of  deceased,  denying  appellant's 
motion  for  a  dismissal  of  the  petition  filed  therein  by  one 
Mary  E.  Boss,  praying  that  the  court  proceed  in  accord  with 
the  provisions  of  section  1664  of  the  Code  of  Civil  Procedure, 
to  determine  who  were  entitled  to  succeed  to  the  estate,  and 
denying  the  application  for  final  distribution  presented  by 
the  administrator. 

On  May  9, 1917,  this  court  affirmed  the  judgment  in  favor  of 
plaintiff  in  the  action  of  said  Maggie  Q.  Steinberger  against 
said  administrator,  one  Scanlan,  and  various  persons  found  to 
be  the  only  heirs  of  deceased,  decreeing  that  subject  to  the 
debts,  charges,  and  expenses  of  administration  of  said  estate, 
said  Maggie  Q.  Steinberger  was  entitled  to  all  the  property  of 
the  estate  by  virtue  of  a  <jontract  between  herself  and  her  step- 
father and  deceased,  under  which  she  was  to  be  the  sole  heir 
of  deceased.  (See  Steinberger  v.  Young,  175  Cal.  81,  [165 
Pac.  432].)  After  the  affirmance  of  this  judgment,  viz.,  on 
June  23,  1917,  the  administrator  presented  his  final  account, 
together  with  his  petition  for  final  distribution  of  the  estate,  as 
is  authorized  by  the  law.  (Code  Civ.  Proc,  sees.  1634,  1665; 
Estate  of  Sheid,  122  Cal.  528,  531,  [55  Pac.  328].)  The  estate 
proceeding  had  then  been  pending  for  over  seven  years,  and 
the  estate  was  in  condition  for  final  settlement  and  distribu- 
tion. By  the  petition  distribution  was  sought  in  favor  of  said 
Maggie  G.  Steinberger,  according  to  the  judgment  in  Stein- 
berger  v.  Young,  s^ipra,  all  of  the  next  of  kin  of  deceased, 
alleged  to  constitute  her  only  heirs,  having  been  parties  de- 
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fendant  in  that  action  and  their  rights  as  heirs  at  law  being 
barred  by  the  judgment  therein.  Notice  of  the  time  fixed  for 
settlement  of  the  account  and  hearing  of  the  petition  for  dis- 
tribution was  duly  given.  When  the  matter  came  on  for  hear- 
ing, tile  only  appearance  in  opposition  was  that  of  Maggie  Q. 
Steinberger,  who,  claiming  to  be  entitled  to  all  of  the  dis- 
tributable assets,  as  alleged  by  the  administrator,  objected  to 
various  items  of  his  account.  The  matter  was  heard  by 
the  court,  evidence  being  received  both  as  to  the  account  and 
as  to  the  petition  for  distribution,  the  evidence  on  distribution 
being  to  the  effect  that  the  only  heirs  at  law  were  the  next  of 
kin  of  deceased  who  were  parties  defendant  in  Steinberger  v. 
Young,  supra.  On  February  18,  1918,  the  court  made  an 
order  settling  the  final  account,  allowing  certain  credits  which 
had  been  objected  to  by  Maggie  Steinberger. 

Two  days  later,  February  20,  1918,  one  Scanlan  appeared, 
opposing  distribution  pending  payment  to  him  of  a  claim  of 
eight  thousand  dollars,  alleged  to  be  due  under  a  compromise 
with  the  administrator,  approved  by  the  probate  court,  and 
seeking  payment  of  this  claim.  A  hearing  was  had  on  this  and 
on  March  15,  1918,  an  order  was  made  overruling  Scanlan 's 
opposition  and  denying  his  petition.  On  the  same  day  Maggie 
Steinberger  appealed  from  the  portions  of  the  order  of  settle- 
ment of  the  account  disallowing  her  objections  to  certain  speci- 
fied items  thereof.  The  hearing  on  the  petition  for  distribu- 
tion having  been  regularly  continued  from  time  to  time  and 
finally  to  March  16,  1918,  and  there  being  apparently  no  fur- 
ther bar  to  final  distribution  to  Maggie  Steinberger,  except 
possibly  her  own  appeal  from  portions  of  the  order  settling  the 
administrator's  final  account,  a  new  claimant  made  her  first 
appearance  on  the  field  of  action,  viz.:  Mary  E.  Ross,  the 
surviving  widow  of  one  Albert  E.  Ross,  deceased,  who  was  al- 
leged to  have  been  a  brother  of  R.  E.  Ross,  the  deceased  hus- 
band of  deceased,  and  to  have  survived  such  deceased  husband 
of  deceased  On  March  16,  1918,  more  than  eight  years  after 
the  institution  of  the  proceeding  for  the  settlement  of  the 
estate  of  deceased,  and  nearly  nine  months  after  the  filing  of 
the  final  account  and  petition  for  distribution,  and  after  the 
hearing  on  such  settlement  and  petition  for  distribution  was 
practically  completed,  she  appeared  at  the  hearing  on  distribu- 
tion and  opposing  distribution  to  Magsrie  G.  Steinberger,  in- 
stituted the  proceeding  provided  for  by  section  1664  of  the 
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Code  of  Civil  Procedure,  by  filing  a  petition  praying  the  court 
to  ascertain  flind  declare  in  the  manner  provided  by  that  sec- 
tion the  rights  of  all  persons  to  the  estate  and  all  interests 
therein,  and  to  whom  distribution  should  be  made.  The 
theory  of  her  claim  to  heirship  was  substantially  that  all  of 
the  property  of  deceased  was  the  same  property,  **or  the 
proceeds  or  avails  thereof"  which  she,  the  deceased,  had  re- 
ceived under  a  decree  of  final  distribution  made  in  the  year 
1885  in  the  matter  of  the  estate  of  her  deceased  husband,  R.  E. 
Ross ;  that  all  property  received  by  her  under  such  decree  was 
separate  property  of  said  R.  E.  Ross  at  the  time  of  his  death ; 
that  deceased  having  died  intestate,  leaving  no  issue,  the  prop- 
erty of  deceased  shduld  go  to  next  of  kin  of  her  deceased  hus- 
band, R.  E.  Ross,  who  also  left  no  issue,  as  provided  in  sub- 
division '8  of  section  1386  of  the  Civil  Code ;  that  claimant 
Mary  E.  Ross,  the  surviving  wife  of  Albert  E.  Ross,  who  was  a 
surviving  brother  of  R.  E.  Ross,  and  various  other  unnamed 
persons  who  were  heirs  at  law  of  R.  E.  Ross,  none  of  whom  has 
appeared  herein,  were  entitled  to  share  in  this  estate  as  heirs, 
by  virtue  of  the  provisions  of  subdivision  8  of  section  1386. 
Neither  said  Mary  E.  Ross  nor  any  of  the  next  of  kin  of  the 
deceased  husband  of  deceased,  R.  E.  Ross,  if  any  there  were 
surviving,  were  parties  to  the  action  of  Steinberger  v.  Young, 
and  it  is  conceded  that  their  rights,  if  any  they  had,  were  not 
concluded  by  the  judgment  in  such  action. 

Upon  the  filing  of  this  petition,  the  hearing  on  final  dis- 
tribution was  continued  to  April  2,  1918,  at  which  time  Maggie 
Q.  Steinberger  made  a  motion  for  an  order  dismissing  the 
petition  of  Marj'  E.  Ross,  or  such  other  order  as  might  be 
proper,  on  the  ground  substantially  that  the  estate  was  then 
in  condition  for  distribution  and  would  be  unreasonably  and 
unnecessarily  delayed  if  deferred  pending  the  proceeding 
provided  by  section  1664  of  the  Code  of  Civil  Procedure,  and 
that  the  question  of  the  heirship  of  Mary  E.  Ross  and  all 
other  persons  should  be  heard  and  determined  on  the  hearing 
on  the  pending  petition  for  distribution.  The  court  having 
heard  the  motion,  made  an  order  on  May  24,  1918,  denying 
the  motion  to  dismiss  the  petition  of  Mary  E.  Ross,  and  also 
denying  the  petition  for  final  distribution,  without  prejudice, 
however,  to  the  rights  of  Maggie  Q.  Steinbersrcr.  This  is 
the  order  appealed  from  by  the  latter.  At  the  same  time  the 
court  made  an  order  on  the  petition  of  Mary  E.  Ross  directing 
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the  notice  required  by  section  1664  of  the  Code  of  Civil  Pro- 
cedure. In  the  meantime,  viz.,  on  May  3,  1918,  Robert  E.  R. 
Scanlan  had  taken  an  appeal  from  the  order  denying  his 
claim.  This  is  the  appeal  entitled  Estate  of  Ross,  post,  p.  651, 
[182  Pac.  752],  the  order  appealed  from  being  affirmed.  It 
may  also  be  noted  that  the  appeal  of  Maggie  G.  Steinberger 
from  parts  of  the  order  settling  the  account  was  decided 
December  5,  1918  {Estate  of  Boss,  179  Cal.  359,  [182  Pac. 
303]),  and  that  all  questions  in  regard  to  such  account  are 
now  finally  settled. 

[1]  In  view  of  our  statutes  and  the  decisions  of  this  court 
thereunder,  it  is  clear  that  the  administrator  was  authorized 
to  file  with  his  final  account,  his  petition  for  the  final  distribu- 
tion of  the  estate  among  the  persons  entitled  to  succeed  thereto, 
and  that  the  filing  of  this  petition  and  the  giving  of  the  notice 
prescribed  by  law  conferred  upon  the  court  jurisdiction  in 
the  proceeding  thus  initiated  to  proceed  with  the  matter  of 
such  distribution  immediately  upon  settlement  by  it  of  the  final 
account.  (Code  Civ.  Proc,  sees.  1634,  1665;  Estate  of  SJieid, 
122  Cal.  528,  531,  [55  Pac.  328] ;  William  Hill  Co.  v.  Lawler, 
116  Cal.  359,  361,  [48  Pac.  323] ;  Smith  v.  WesterfUld,  88  Cal. 
374,  379,  [26  Pac.  '206].)  [2]  It  is  entirely  immaterial  in 
this  connection  that  the  administrator  has  no  legal  interest  in 
any  dispute  that  may  arise  between  claimants  on  distribution 
as  to  how  the  estate  shall  be  distributed.  The  statute  ex- 
pressly authorizes  the  administrator  to  so  initiate  the  proceed- 
ing, the  purpose  perhaps  being,  as  was  suggested  in  Estate  of 
Sheid,  supra,  ''to  enable  the  administrator  to  hasten  the  clos- 
ing of  the  estate  and  to  make  one  notice  and  one  hearing 
serve  both  purposes."  [3]  By  the  notice  required  by  the 
law  upon  such  a  filing  being  given,  as  was  said  in  William 
Hill  Co,  V.  Lawler,  supra,  **the  entire  world  is  called  before 
the  court,  and  the  court  acquires  jurisdiction  over  all  persons 
for  the  purpose  of  determining  their  rights  to  any  portion  of 
the  estate ;  and  every  person  who  may  assert  any  right  or  in- 
terest therein  is  required  to  present  his  claim  to  the  court  for 
its  determination."  [4]  The  law  contemplates  that  this 
proceeding  thus  properly  instituted  shall  be  carried  on  to 
decree  of  distribution  as  speedily  as  is  reasonably  practicable 
with  due  regard  to  the  interests  of  all  concerned,  and  any  in- 
terested party  appearing  is  entitled  to  have  it  so  carried  on. 
Certainly  such  a  party  may  justly  complain  of  the  absolute 
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termination  of  such  a  proceeding  by  an  order  denying  the 
petition,  whether  with  or  without  prejudice  to  a  future  ap- 
plication, if  no  proper  ground  for  such  denial  is  made  to  ap- 
pear. We  need  not  discuss  here  the  question  whether,  in 
view  of  the  pending  appeals,  the  one  taken  by  Maggie  Q. 
Steinberger  from  parts  of  the  order  settling  the  adminis- 
trator's final  account,  which  parts  allowed  certain  eredits  to 
the  administrator  objected  to  by  her,  and  the  other  taken  by 
Scanlan,  to  which  we  have  heretofore  referred,  the  trial  court 
might  properly,  in  the  exercise  of  its  discretion,  have  con- 
tinued the  hearing  in  the  proceeding  for  distribution  pending 
the  determination  of  said  appealii.  The  trial  court  did  not  do 
this,  but  absolutely  terminated  the  distribution  proceeding  by 
denying  it,  and  the  question  suggested  is  no  longer  of  practical 
importance  in  the  matter  of  this  estate.  It  is  clear  that  the 
mere  fact  of  the  pendency  of  these  appeals  afforded* no  war- 
rant for  the  order  deruying  the  petition  for  distribution. 

Doubtless  but  for  the  petition  filed  by  Mary  E.  Ross,  the 
trial  court  would  have  proceeded  with  the  matter  of  distribu- 
tion. The  record  seems  to  indicate  that  the  learned  trial 
judge  was  of  the  view  that  the  institution  and  pendency  of  the 
special  proceeding  given  by  section  1664  of  the  Code  of  Civil 
Procedure,  a  proceeding  in  the  nature  of  an  action  to  deter- 
mine heirship,  either  required  or  authorized  a  denial  of  the 
pending  proceeding  for  distribution.  [6]  We  think  it  clear 
that  it  could  not  have  such  effect.  The  nature  and  effect  of 
the  proceeding  authorized  by  this  section,  a  special  proceed- 
ing which  may  be  instituted  by  **any  person  claiming  to  be 
heir  to  the  deceased,  or  entitled  to  distribution  in  whole  or  in 
any  part  of  such  estate,"  for  the  purpose,  as  said  in  Whalen 
V.  Smithy  163  Cal.  364,  [Ann.  Cas.  1913E,  1319,  125  Pac.  905], 
**of  ascertaining  and  determining,  in  advance  of  distribution, 
the  persons  who  have  succeeded  to  the  estate,"  are  sufficiently 
shown  by  the  section  itself,  and  the  decisions  of  this  court 
thereunder  make  extended  discussion  unnecessary.  The  sec- 
tion itself  provides:  ''Nothing  in  this  section  contained  shall 
be  construed  to  exclude  the  right  upon  final  distribution  of 
any  estate  to  contest  the  question  of  heirship,  title,  or  interest 
in  the  estate  so  distributed,  where  the  same  shall  not  have  been 
determined  under  the  provisions  of  this  section;  but  where 
such  question  shall  have  been  litiprated,  under  the  provisions 
of  this  section,  the  determination  thereof  as  herein  provided 
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shall  be  conclusive  in  the  distribution  of  said  estate/'  In 
Estate  of  Sheid,  129  Cal.  172,  [61  Pac.  920],  the  pendency  of 
such  a  proceeding  instituted  prior  to  the  filing  of  the  petition 
for  distribution  was  set  up  by  way  of  a  plea  in  abatement  in 
the  distribution  proceeding,  and  it  was  held,  quoting  the  por- 
tion of  section  1664  of  the  Code  of  Civil  Procedure  above  set 
forth,  that  the  plea  was  not  good.  In  Estate  of  Sheid,  122 
Cal.  532,  [55  Pac.  328],  it  was  substantially  held,  referring  to 
In  re  Oxarart,  78  Cal.  109,  [20  Pac.  367],  that  notwithstanding 
the  pendency  of  a  proceeding  under  section  1664  of  the  Code 
of  Civil  Prpcedure,  all  questions  of  heirship  and  title  to  the 
estate  can  be  properly  determined  in  a  distribution  proceed- 
ing regularly  initiated.  In  the  Oxarart  case  just  cited,  a  pro- 
ceeding under  section  1664  of  the  Code  of  Civil  Procedure  was 
instituted  by  a  claimant,  and*  thereafter  the  executor  of  the 
will  filed  his  final  account,  together  with  a  petition  for  final 
distribution.  The  petition  for  distribution  having  come  on 
for  hearing,  the  claimant  sought  a  contintmnce  thereof  pend- 
ing the  determination  of  her  proceeding  under  section  1664 
of  the  Code  of  Civil  Procedure,  insisting  that  the  court  could 
not  properly  proceed  with  such  hearing  in  the  face  of  the 
pendency  of  her  proceeding.  The  trial  court's  action  in  deny- 
ing a  continuance  was  approved  by  this  court.  It  was  sub- 
stantially said  that  it  was  clear  that  the  court  had  the  power 
to  proceed  with  the  distribution  proceeding,  notwithstanding 
the  pending'  proceeding  under  section  1664,  and  that  it  was 
plain  that  the  question  of  heirship  involved  **  might  as  well 
have  been  heard  and  determined  on  the  hearing  of  the  petition 
for  distribution.''  The  court  plainly  said  that  where  the 
circumstances  are  such  that  the  questions  involved  may  as 
readily  be  determined  on  a  pending  proceeding  for  distribu- 
tion, there  is  no  good  reason  for  even  postporving  the  hearing 
and  determination  of  the  distribution  proceeding  merely  be- 
cause a  proceeding  under  section  1664  has  been  initiated. 
Assuming  that  by  reason  of  special  circumstances  a  trial  court 
might  be  justified  in  the  exercise  of  a  wise  discretion  in  post- 
poning the  hearing  on  distribution,  this  court  said:  '*In  our 
judgment,  the  court  very  properly  exercised  its  discretion  in 
refusing  to  postpone  the  cause.  If  resort  is  to  be  had  to  the 
provisions  of  section  1664  to  delay  the  settlement  and  dis- 
tribution of  estates,  it  had  better  never  been  passed.  We 
have  no  doubt  that  the  object  of  its  enactment  was  to  expedite 
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such  distribution  by  enabling  persons  claiming  interests  in 
estates  to  have  their  claims  determined  in  advance  of  the  ap- 
plication for  distribution,  .  .  .  The  determination  of  the  pro- 
ceedings initiated  by  the  appellant  .  .  .  under  section  1664 
would  have  involved  much  delay,  and  would  have  deprived  the 
devisee  of  the  estate  of  his  right  on  the  showing  made  of  hav- 
ing the  question  determined  then  and  there  on  the  application 
for  distribution  made  by  him." 

In  view  of  the  expressions  of  this  court  referred  to  it  seems 
clear  not  only  that  the  lower  court  erred  in  absolutely  ter- 
minating the  pending  proceeding  for  distribution  by  its  denial 
of  the  petition  for  distribution  duly,  presented  by  the  admin- 
istrator, but  also  that  there  was  nothing  shown  in  connection 
with  the  attempted  proceeding  under  section  1664  that  would 
have  warranted  a  continuance  of  the  hearing  of  the  distribu- 
tion proceeding  pending  the  determination  of  the  proceeding? 
under  that  section.  Clearly,  the  claim  thereby  made  was  one 
that  could  as  well  be  determined  in  the  latter  proceeding  as 
in  a  proceeding  under  section  1664.  No  showing  whatever 
was  made  of  inability  to  at  once  produce  the  testimony  desired 
in  support  thereof.  It  is  worthy  of  note  that  the  petition  filed 
by  Mary  E.  Ross  did  not  in  its  allegations  of  specific  facts  show 
any  right  in  her  to  share  in  the  estate  of  deceased,  even  upon 
the  theory  upon  which  she  claimed  such  right.  [6]  Under 
no  circumstances  does  the  ** surviving  widow"  of  a  deceased 
brother  of  a  deceased  husband  of  a  deceased  take  directly  from 
such  deceased  under  subdivision  8  of  section  1386.  The  sub- 
division specified  to  whom  the  property  shall  go  in  the  event 
therein  stated,  and  such  a  surviving  widow  is  not  among  those 
enumerated.  She  could  only  take  through  her  dead  husband, 
the  brother  of  the  deceased  husband,  or  one  or  more  of  his  de- 
scendants, and  then  only  in  the  event  that  such  husband  or 
descendant  survived  deceased  Elizabeth  B.  Ross,  for  of  course 
descent  is  cast  under  subdivision  8  of  section  1386  as  of  the 
date  of  death  of  the  surviving  spouse  whose  estate  is  being 
administered  and  whose  heirs  are  being  determined.  If  no 
relative  of  the  deceased  spouse  specified  in  said  subdivision  8 
of  section  1386  of  the  Civil  Code  survives  the  surviving  spouse, 
there  can  be  no  succession  under  such  subdivision.  The  peti- 
tion of  Mary  E.  Ross  does  not  suggest  that  her  husband  or  any 
descendant  of  lier  husband  survived  deceased  Elizabeth  H. 
Ross,  who  died  more  than  twenty-five  years  after  her  own 
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husband's  death.  Nor  does  it  specify  the  relationship  to  R.  E. 
Ross,  the  deceased  husband  of  deceased,  of  any  of  the  unnamed 
*' heirs  at  law"  of  said  R.  E.  Ross,  alleged  '*to  claim  an  in- 
terest in  the  estate''  of  deceased,  none  of  whom  has  ever  ap- 
peared in  this  proceeding.  We  mention  these  facts  solely 
to  show  the  character  of  the  petition  interposed  on  the  very 
eve  of  distribution,  more  than  eight  years  after  the  institution 
of  the  proceeding  for  the  settlement  of  the  estate  of  deceased, 
nearly  nine  months  after  the  filing  of  the  petition  for  dis- 
tribution and  notice  given  thereon,  and  after  the  hearing  on 
distribution  was  practically  concluded.  We  are  satisfied  that 
there  was  nothing  shown  in  connection  with  the  attempted 
proceeding  under  section  1664  that  warranted  either  the  denial 
of  the  petition  for  distribution  or  postponement  of  the  hearing 
and  determination  thereof  pending  the  determination  of  such 
attempted  proceeding,  .and  that  in  so  far  as  the  distribution 
proceeding  was  concerned,  the  utmost  effect  to  be  given  to  the 
petition  filed  by  Mary  E.  Ross  was  to  treat  it  as  a  claim  to  be 
determined  in  that  proceeding. 

The  order  appealed  from  is  reversed,  and  the  matter  re- 
manded for  proceedings  not  inconsistent  with  the  views  herein 
expressed. 

Lennon,  J.,  Shaw,  J.,  Olney,  J.,  Wilbur,  J.,  Melvin,  J.,  and 
Lawlor,  J.,  concurred. 


[T/.  A.  No.  5758.     In  Bank.— July  1,  1919.] 

In  the  Matter  of  the  Estate  of  ELIZABETH  B.  ROSS, 

Deceased. 

[1]  EfeTATEs  OF  Deceased  Persons — Order  Gompromising  Claiv. — 
Subsequent  Actio^n  Determining  Bight  to  Entire  Estate — Judg- 
ment Binding  upon  Claimant. — Where  an  action  on  a  claim 
against  an  estate  was  compromised  pending  appeal,  the  compromise 
approved  by  the  court,  and  an  order  made  for  the  sale  of  certain 
property  of  the  estate  to  obtain  the  money  necessary  to  pay  the 
claimant  the  balance  due  under  the  compromise,  the  judgment  in 
favor  of  the  plaintiff  in  an  action  subsequently  brought  for  sped- 
flc  performance  of  an  agreement  to  make  a  testamentary  disposi- 
tion of  the  entire  estate^  wherein  such  claimant  was  made  a  party 
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defendant  and  issue  joined  on  the  illegality  and  fraudulent  nature 
of  his  claim,  is  binding  upon  the  claimant^  and  he  cannot  on  dis- 
tribution claim  the  balance  due  under  the  compromise,  on  the 
theory  that  the  court  in  such  action  was  without  jurisdiction  to 
nullify  the  orders  made  on  the  compromise  of  the  litigation. 

[2]  Judgment  —  Fraud  —  Paktt  Guiivty  Chabgeable  as  Trustee. — 
A  court  may  in  an  equitable  proceeding  inquire  whether  a  judgment 
yalid  on  its  face  was  obtained  by  fraud,  and  sometimes  such  judg- 
ment may  be  set  aside,  but  even  in  caaee  where  this  relief  cannot 
be  had,  a  court  of  equity  may  prevent  an  inequitable  advantage  be- 
ing taken  of  the  judgment  by  adjudging  the  guilty  beneficiary  or 
his  successor  with  notice  a  trustee  for  the  defrauded  party.  This 
principle  has  frequently  been  applied  with  relation  to  probate 
decrees. 

[8]  Id. — Collateral  Attack — Insuppicient  Complaint. — The  failure 
of  a  complaint  to  state  a  cause  of  action  is  not  a  defect  going  to 
the  jurisdiction  of  the  superior  court,  and  a  judgment  given  upon 
such  a  complaint  cannot  be  held  void  upon  collateral  attack. 

[4]  Id. — Insopficiency  op  Findings. — The  failure  of  findings  to  sup- 
.port  the  judgment  does  not  make  the  judgment  void  <m  collateral 
attack. 

[5]  Appeal — Errors  in  Exercise  op  Jurisdiction — Bemedt. — Remedy 
for  errors  committed  by  the  trial  court  in  the  exercise  of  its  juris^ 
diction  is  by  way  of  appeal. 

APPEAL  from  orders  of  the  Superior  Court  of  Los  An- 
geles County  overruling  opposition  to  petition  for  final  distri- 
bution of  estate  of  deceased  person  and  denying  petition  for 
order  directing  payment  of  claim.  John  M.  York,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  P.  Boardman  and  Davis,  Kemp  &  Post  for  Appellant 

J.  H.  Merriam,  G.  Harold  Janeway  and  Hunsaker,  Britt 
&  Edwards  for  Respondent. 

ANGELLOTTI,  C.  J.— This  is  an  appeal  from  two  certain 
orders  of  the  superior  court  overruling  the  opposition  of  ap- 
pellant, one  Robert  E.  R.  Scanlan,  to  the  petition  of  Maggie 
G.  Steinberger  for  final  distribution  to  her  of  the  whole  of  the 
estate,  and  denying  appellant's  petition  for  an  order  directing 
the  payment  to  him  of  the  sum  of  eight  thousand  dollars,  the 
amount  of  his  asserted  claim  against  the  estate. 
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There  is  no  conflict  as  to  the  material  facts,  which  are  sub- 
stantially as  follows :  The  deceased  died  intestate  on  January 
5,  1910,  leaving  a  considerable  estate,  included  in  which,  ac- 
cording to  the  records  at  least,  was  a  parcel  of  real  estate  in 
the  city  of  Pasadena  known  as  the  Ross  block.  Appellant 
Scanlan  claimed  to  be  the  owner  of  an  undivided  one-half 
of  this  property  under  a  conveyance  alleged  to  have  been  ex- 
ecuted and  delivered  by  deceased  in  the  year  1907  to  him  and 
his  mother,  a  sister  of  deceased,  notwithstanding  that  prior  to 
the  death  of  deceased  both  appellant  and  his  mother  had  ap- 
parently executed  a  reconveyance  to  deceased  and  this  had 
been  recorded.  In  this  connection  the  claim  of  appellant 
was  that  this  reconveyance  had  been  executed  solely  for  the 
purpose  of  insuring  to  deceased  the  possession  and  income  of 
the  property  during  her  lifetime,  and  that  it  had  been  placed 
in  the  possession  of  a  third  person  with  the  understanding 
that  it  was  not  to  be  delivered  to  deceased,  but  that  contrary 
to  such  understanding  it  was  so  delivered  and  then  recorded. 
Milton  K.  Young  having  been  appointed  administrator  of  the 
estate  of  deceased,  appellant  commenced  an  action  against  him 
to  obtain  a  decree  declaring  the  reconveyance  invalid  and  that 
he  was  the  owner  of  a  one-half  interest  in  said  property.  In 
this  action  the  issues  made  by  the  pleadings  were  tried  by  a 
jury  and  a  verdict  given  for  appellant,  on  which  judgment 
was  entered  in  his  favor.  The  trial  court  granted  the  defend- 
ant administrator's  motion  for  a  new  trial,  and  appellant 
appealed  from  the  order  granting  such  motion.  While  this 
appeal  was  pending  an  agreement  of  compromise  was  made 
between  the  administrator  and  appellant,  the  substance  of 
which  was  that  in  consideration  of  one  thousand  dollars  to  be 
paid  at  once,  and  of  eight  thousand  dollars  as  soon  as  money 
therefor  was  available  in  said  estate,  appellant  would  abandon 
his  action  and  he  and  his  mother  would  execute  a  conveyance 
of  the  property  to  the  administrator.  The  latter  presented  a 
petition  to  the  department  of  the  superior  court  in  which  the 
probate  proceeding  was  pending,  setting  forth  the  facts  relat- 
ing to  the  litigation  and  compromise,  and  asking  the  court  to 
approve  the  compromise.  This  petition  was  heard  by  the 
court  without  any  notice  being  first  given,  and  on  February 
26,  1912,  an  order  was  made  approving  the  compromise  and 
directing  that  it  be  carried  into  effect.  No  appeal  was  taken 
from  this  order.    The  one  thousand  dollars  was  paid  to  ap- 
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pellant,  a  conveyance  of  the  property  to  the  administrator 
was  made  by  appellant  and  his  mother,  and  a  stipulation  filed 
in  the  action  providing  for  a  final  determination  thereof 
against  appellant  and  in  favor  of  the  administrator.  A  little 
later,  on  the  application  of  the  administrator,  an  order  was 
made  for  the  sale  of  certain  property  of  the  estate  to  obtain 
the  money  necessarj'  to  pay  appellant  the  balance  due  under 
the  terms  of  the  compromise.  No  sale  was  ever  made.  It  is 
not  questioned  that  throughout  the  administrator  acted  in 
fifood  faith  and  according  to  what  he  conceived  to  be  for  the 
best  interest  of  the  estate.  Up  to  this  time  it  was  supposed 
that  the  lawful  heirs  of  deceased  were  the  only  persons  inter- 
ested in  the  succession  to  her  estate. 

Subsequently,  on  August  14,  1912,  one  Maggie  Q.  Steinber- 
ger  commenced  an  action  in  the  superior  court  of  Los  Angeles 
County,  alleging  an  agreement  between  herself  and  her  step- 
father on  the  one  part  and  deceased  on  the  other,  by  the  terms 
of  which  deceased  had  agreed  that  she  would  adopt  said  Maggie 
G.  Steinberger,  take  her  into  her  house,  and  treat  her  as  her 
daughter,  and  that  in  consideration  of  her  obedience,  affec- 
tion, and  services  she  would  be  the  heir  of  deceased  and  on 
the  death  of  the  latter  would  be  entitled  to  all  her  property. 
She  alleged  full  execution  of  the  agreement  on  her  part,  and 
that  she  had  thereby  become  the  equitable  owner  of  all  the 
property  of  deceased,  to  the  exclusion  of  her  heirs  at  law.  In 
that  action  the  parties  defendant  were  the  administrator,  the 
appellant  here,  and  a  number  of  other  persons,  including  ap- 
pellant's  mother,  alleged  to  be  the  only  heirs  at  law  of  de- 
ceased. As  to  appellant,  the  plaintiff  alleged  the  matters 
leading  up  to  the  compromise,  the  compromise  agreement  be- 
tween the  administrator  and  appellant,  and  the  order  of  court 
for  the  sale  of  property  to  pay  the  eight  thousand  dollars 
agreed  to  be  paid  him.  She  further  alleged  that  she  was  not 
a  party  to  the  compromise  or  to  any  of  the  proceedings  in 
court  relative  to  the  same,  that  the  claim  of  appellant  to  any 
portion  of  the  property  of  the  estate  was  wholly  unfounded 
because  founded  on  a  purported  deed  made  by  deceased  while 
she  was  wholly  incompetent  to  make  a  conveyance,  and  fur- 
ther because  appellant  and  his  mother  had  reconveyed  the 
property  to  deceased  in  her  lifetime,  and  that  the  compromise 
was  illegal  and  void.  She  asked  for  a  decree  adjudging  her 
to  be  the  owner  of  the  entire  property  and  to  be  entitled  to 
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have  the  same  distributed  to  her,  and  also  that  the  adminis- 
trator be  enjoined  from  selling  any  portion  of  the  estate  for 
the  purpose  of  paying  appellant  the  sum  claimed  by  him,  and 
from  paying  any  portion  of  such  claim  out  of  the  funds  or 
property  of  the  estate.  The  administrator  and  appellant  and 
certain  others  of  the  defendants  answered  denying  the  plain- 
tiff's claim  in  toto,  and  appellant  further  specifically  re- 
asserted his  original  claim  of  ownership  in  the  Ross  block,  the 
proceedings  to  enforce  the  claim,  the  compromise,  the  court 
orders  approving  the  same,  and  that  such  orders  had  never 
been  appealed  from  or  vacated  and  were  in  full  force  and 
effect,  and  constituted  a  final  adjudication  of  his  rights.  The 
findings  of  the  court  in  that  action  were  entirely  in  accord 
with  the  allegations  of  the  plaintiff's  complaint,  and  it  was 
concluded  that  the  purported  compromise  was  neither  fair, 
nor  proper,  nor  binding  as  against  the  plaintiff  Steinberger. 
Judgment  was  accordingly  given  that  said  Steinberger  was 
the  equitable  owner  of  all  the  property  of  deceased ;  that  the 
defendant  heirs  at  law  held  the  legal  title  in  trust  for  the 
benefit  of  plaintiff,  that  none  of  said  defendants  had  any  right 
or  beneficial  interest  therein.  It  was  further  adjudged  that 
the  administrator  be  enjoined  and  restrained  from  making  any 
sale  of  any  of  the  property  of  the  estate  for  the  purpose  of 
raising  funds  with  which  to  pay  appellant  said  eight  thou- 
sand dollars  or  any  part  thereof,  anid  that  he  be  enjoined  and 
restrained  from  paying  to  appellant  said  sum  or  any  part 
thereof  out  of  any  of  the  funds  or  property  belonging  to  the 
estate. 

From  this  judgment  an  appeal  was  taken  to  this  court  by 
all  the  defendants,  and  on  May  9,  1917,  the  judgment  was 
affirmed.  {Steinberger  v.  Young  et  al.,  175  Cal.  81,  [165  Pac. 
432] .)  No  point  fippears  to  have  been  made  upon  that  appeal 
as  to  any  want  of  jurisdiction  on  the  part  of  the  trial  court 
to  embody  in  its  judgment  the  provisions  relative  to  the  claim 
of  appellant,  and  the  matter  was  not  discussed  in  the  opinion 
of  this  court,  but  this  fact  is  altogether  immaterial  in  deter- 
mining the  effect  of  the  judgment.  (See  NecUe  v.  Morrow, 
163  Cal.  445,  [125  Pac.  1052].) 

After  the  aforesaid  judgment  had  become  final  following  its 
affirmance  upon  appeal,  the  administrator  of  said  estate  pre- 
sented to  the  court  in  which  the  proceedings  in  the  matter  of 
said  estate  were  pending  his  final  account  and  petition  for  the 
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distribution  of  said  estate  to  said  Mag^e  Q.  Steinbergs  in 
accordance  with  the  aforesaid  judgment.  Thereafter,  and  on 
February  20,  1918,  the  appellant  herein  presented  and  filed 
his  opposition  to  said  distribution,  together  with  his  petition 
for  an  order  directing  the  administrator  of  said  estate  to  pay 
to  him  the  sum  of  eight  thousand  dollars  out  of  the  funds 
and  property  of  said  estate  in  accordance  with  the  terms  of 
said  compromise  and  of  the  order  of  said  probate  court  ap- 
proving the  same.  In  his  said  petition  the  appellant  herein 
set  forth  the  facts  relating  to  the  institution  and  trial  of  the 
action  of  Steinberger  v.  Young  et  al,,  and  of  the  judgment 
rendered  therein,  but  averred  that  the  prior  determination  of 
the  probate  court,  as  embodied  in  its  order  approving  said 
compromise,  and  directing  said  administrator  to  pay  said 
sum  of  money  to  the  appellant,  was  a  final  determination  of 
said  matter  and  of  all  matters  involved  therein,  and  that  the 
trial  court  in  the  case  of  Sieinberger  v.  Young  et  al.  was  with- 
out jurisdiction  to  review  the  validity  of  s^id  compromise  or 
of  the  order  of  the  probate  court  approving  the  same,  or  to 
enjoin  the  administrator  from  paying  to  the  appellant  the 
sum  agreed  to  be  paid  therein;  wherefore,  the  appellant 
prayed  for  an  order  directing  the  administrator  to  pay  him 
said  sum.  To  this  petition  the  respondent  herein,  Maggie  G. 
Steinberger,  appeared  and  filed  her  opposition  in  the  form  of 
a  demurrer  to  the  sufficiency  thereof,  and  also  and  at  the 
same  time  filed  her  answer  thereto,  wherein  she  again  set  forth 
in  detail  the  matters  which  she  had  averred  in  her  complaint 
in  the  case  of  Sieinberger  v.  Young  et  al.,  and  which  matters 
the  court  upon  the  trial  of  said  cause  had  adjudicated  in  her 
favor,  together  with  the  further  fact  that  the  judgment 
therein  had  been  affirmed  and  became  final  upon  appeal.  The 
court  overruled  said  demurrer,  but  proceeded  to  trial  upon 
the  issues  raised  by  the  answer  to  said  petition,  and  after  a 
hearing  thereon  made  its  findings  of  fact  and  conclusions  of 
law  reciting  the  history  of  the  whole  complicated  series  of 
proceedings  and  determining  that  the  findings  and  judgment 
of  the  trial  court  in  the  case  of  Sieinberger  v.  Yo'img  et  <ri.,  as 
to  all  of  such  matters,  was  a  final  adjudication  thereon,  and 
hence  that  appellant  was  thereby  barred  and  estopped  from 
prosecuting  or  maintaining  his  opposition  to  the  distribution 
of  said  estate,  and  that  said  administrator  was  precluded 
and  debarred  from  paying  petitioner  any  sum  out  of  the 
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funds  of  said  estate.  Prom  the  orders  thereupon  made  over- 
ruling the  appellant's  opposition  to  the  distribution  of  said 
estate  and  dismissing  his  said  petition  this  appeal  has  been 
taken. 

This  somewhat  extended  statement  has  been  deemed  essen- 
tial to  a  proper  understanding  of  our  brief  discussion  of  the 
questions  that  we  consider  determinative  of  this  appeal. 

[1]  Manifestly,  if  the  judgment  in  the  action  of  Siein^ 
berger  v.  Young  et  al.  was  in  no  respect  in  excess  of  the  juris- 
diction of  the  superior  court  rendering  it,  appellant's  claim 
of  right  to  participate  in  the  property  of  the  estate  is  fore- 
closed thereby.  He  was  made  a  party  to  that  action  for  the 
purpose  of  having  his  rights  in  regard  thereto  determined, 
issues  were  made  thereon,  and  a  judgment  was  given  which  in 
substance  and  effect  debars  him  from  such  participation. 
While  the  judgment  in  this  respect  is  perhaps  not  as  happily 
expressed  as  it  might  have  been,  being  simply  a  permanent 
injunction  restraining  further  proceedings  on  the  part  of  the 
administrator  looking  to  the  sale  of  property  for  the  satisfac- 
tion of  appellant's  claim,  or  the  payment  of  the  claim  or  any 
part  thereof  out  of  funds  or  property  belonging  to  the  estate, 
such  is  its  necessary  effect.  By  the  judgment  his  alleged 
right  was,  in  effect,  directly  adjudged  within  the  meaning  of 
subdivision  2  of  section  1908  of  the  Code  of  Civil  Procedure, 
the  diversion  of  any  part  of  the  property  of  the  estate  to  the 
paj'inent  of  his  alleged  claim  being  thereby  forbidden.  The 
effect  of  this  judgment  if  accepted  as  a  valid  judgment  in  toio 
is  not  disputed  by  appellant,  whose  real  claim  is  that  the 
portion  of  the  judgment  relative  to  the  claim  of  appellant  was 
absolutely  void  because  in  excess  of  the  jurisdiction  of  the 
court  giving  it,  the  theory,  in  short,  being  that  it  constituted 
an  attempt  on  the  part  of  the  court  to  enjoin  the  execution 
of  valid  decrees  of  the  superior  court  sitting  in  probate  and 
practically  nullify  the  same,  notwithstanding,  that  they  had 
become  final.  The  answer  to  this  claim  is  very  simple.  It 
was  not  sought  in  Steinberger  v.  Young,  supra,  to  vacate  or 
annul  the  orders  of  the  probate  department  of  the  superior 
court  on  which  appellant  relies  for  the  award  to  him  of  eight 
thousand  dollars  from  the  funds  and  property  of  the  estate  of 
Elizabeth  Boss,  and  no  such  relief  could  properly  have  been 
awarded  the  plaintiff  in  that  action.  (See  Larue  v.  Friedman, 
49  Cal.  278,  2S4;SoJaer  v.  Sohler,  135  Cal.  323,  [87  Am.  St 
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The  defendant  admitted  the  execution  of  the  deed  to  him 
and  the  making  of  the  declaration  of  trust  by  him,  but  denied 
that  it  was  intended  as  a  mortgage,  alleging  that  the  deed 
of  the  trust  company  and  the  declaration  of  trust  were  parts 
of  the  same  transaction,  and  that  the  intention  was  to  create 
a  trust  on  the  terms  set  forth  in  the  declaration  and  not  to 
make  a  mortgage.  The  answer  also  alleges  that  by  reason  of 
the  default  by  plaintiff  in  the  payment  of  the  notes  mentioned 
in  the  declaration  of  trust,  and  after  the  required  notice,  he 
had  sold  and  conveyed  the  property  in  question,  as  author- 
ized by  the  declaration  of  trust,  to  one  Elmendorf,  that 
Elmendorf  thereafter  had  reconveyed  the  property  to  defend- 
ant, and  that  ever  since  the  execution  of  said  deed  to  him  by 
Elmendorf,  he,  the  defendant,  **had  been  and  still  is  the 
owner  in  fee  simple  of  all  of  said  property."  Also,  by  way 
of  counterclaim,  the  answer  alleged  a  cause  of  action  against 
plaintiffs  on  their  said  notes  to  the  defendant  and  an  indebt- 
edness by  them  to  him  on  account  of  his  advances  and  ex- 
penses as  trustee  of  the  property,  and  asked  judgment  against 
the  plaintiffs  for  the  balance  in  his  favor  and  for  the  amount 
of  the  note.  He  also  prayed  for  judgment  declaring  defend- 
ant to  be  the  owner  of  the  property  free  from  the  claims  of 
the  plaintiffs. 

The  court  found  generally  in  favor  of  the  defendant,  found 
the  amount  of  indebtedness  to  be  $4,826.53 ;  that  the  defend- 
ant had  sold  and  conveyed  the  property  under  the  authority 
of  the  declaration  of  trust  in  the  manner  alleged  in  the  an- 
swer, to  said  Elmendorf;  that  Elmendorf  had  conveyed  the 
same  to  the  defendant,  and  that  the  defendant  was  the  owner 
thereof,  free  and  clear  of  all  right,  title,  and  interest  of  the 
plaintiffs  therein.  The  court  found  specifically  that  the  con- 
tract above  mentioned  was  a  declaration  of  trust  and  not  a 
mortgage.  Judgment  was  rendered  in  accordance  with  these 
findings. 

[1]  The  plaintiffs  contend  that  the  findings  and  judgment 
that  the  defendant  is  the  owner  of  the  property  and  that 
plaintiffs  have  no  rights  therein  are  beyond  the  issues  made 
by  the  pleadings.  In  view  of  the  pleadings  as  above  recited 
it  is  obvious  that  there  is  no  merit  in  this  point.  The  answer 
alleged  a  sale  and  deed  to  Elmendorf  made  in  conformity 
with  the  power  contained  in  the  contract,  the  subsequent 
conveyance  to  the  defendant,  and  also  that  the  defendant  is 
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[6]  It  is  a  thoroughly  established  proposition  that  a  sale 
under  a  power  contained  in  a  mortgage,  if  properly  conducted 
in  accordance  with  the  power,  is  as  effectual  to  convey  title  as 
\y^ould  be  a  sale  thereof  under  a  decree  of  foreclosure  in  a 
regular  action  to  foreclose  the  instrument  as  a  mortgage. 
{Fogarty  v.  Sawyer,  17  Cal.  591;  S.  C,  23  Cal.  573;  Cor- 
merais  v.  Oenella,  22  Cal.  124 ;  Felton  v.  Le  Breton,  92  Cal. 
465,  [28  Pac.  490] ;  Godfrey  v.  Monroe,  101  Cal.  227,  [35  Pac. 
761].)  The  conveyance  to  Elmendorf  would  therefore  be  as 
effectual  in  the  one  case  as  in  the  other,  and  if  we  concede 
that  the  court  erred  in  its  decision  as  to  the  character  of  the 
instrument,  it  would  not  affect  the  title  of  the  defendant 
based  on  such  sale.  No  other  points  require  discussion.  We 
find  no  cause  for  reversal. 
The  judgment  is  affirmed. 

Olney,  J.,  and  Liawlor,  J.^  concurred* 


[L.  A.  No.  4904.    Department  One.— July  8,  1919.] 

JOHN  W.  SANDERS,  Respondent,  v.  A.  E.  AUSTIN  et  al., 

Appellants. 

[1]  Negligence — Injury  to  Automobile  and  Owner — Pumping  of 
Gasoline  into  Tank  Before  Signal — Oonplict  op  Evidence — 
Appeal. — In  an  action  against  the  owners  of  an  automobile  supply 
station  and  their  employee  in  charge  of  such  station  to  recover  dam- 
ages for  injuries  to  person  and  property  alleged  to  have  been  caused 
by  such  employee  in  starting  the  pumping  of  gasoline  into  the  tank 
of  plaintiff's  automobile  before  he  was  certain  that  the  plaintiff  was 
ready  to  receive  the  same,  with  the  result  that  the  gasoline  poured 
out  over  the  machine  and  caught  fire,  the  finding  on  conflicting 
evidence  that  plaintiff  did  not  give  any  signal  to  go  ahead  with  the 
pumping  establishes   the  negligence  of  such  employee. 

[2]  Id. — Damages — Evidence — Price  Paid  por  Automobile — Support 
or  Finding. — In  such  action,  evidence  as  to  what  the  plaintiff  paid 
for  the  machine  had  sufficient  probative  value,  in  the  absence  of 
any  counter-testimony,  to  sustain  the  finding  of  damages,  when 
taken  with  the  further  circumstance  that  no  question  was  raised  at 
the  trial  as  to  the  value  of  the  machine. 
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trial  that  the  value  of  the  machine,  after  it  was  burned,  was 
$75,  but  defendants  object  that  there  is  no  evidence  of  its 
value  before  it  was  burned  and  that,  therefore,  the  amount  of 
$225  allowed  is  without  any  support  in  the  evidence.  There 
was  no  direct  testimony,  as  there  should  have  been,  as  to  the 
condition  of  the  machine  or  what  is  was  w^orth  at  the  time  it 
was  burned.  All  that  appears  is  that  the  plaintiff  had  some 
months  before  paid  $345  for  it  second-hand,  and  that  he  was 
actually  using  it  in  his  business,  from  which  it  must  be  in- 
ferred that  it  was  at  least  in  running  condition.  It  may  be 
that  testimony  as  to  what  the  plaintiflf  paid  for  the  machine 
was  not  competent  and  that  if  it  had  been  objected  to  the 
objection  would  have  been  good.  Such  objection  would  have 
been  good,  however,  not  because  such  testimony  was  of  no 
probative  value,  but  because,  standing  alone,  it  was  of  slight 
probative  value  only,  and  to  make  it  more  than  this  would 
involve  an  inquiry  into  a  collateral  question,  namely,  whether 
or  not  the  plaintiff  had  paid  too  much  for  the  car.  The  rule 
is  that  testimony  involving  a  collateral  issue  will  not  be  per- 
mitted where  such  inquiry,  in  its  probative  bearing  on  the 
main  issues,  will  not  be  worth  the  time  and  necessary  com- 
plication of  issues  involved. 

[2]  But  the  testimony  being  in,  it  has  suflScient  probative 
value  in  the  absence  of  any  counter-testimony  whatever  to 
sustain  the  finding  of  the  court  {Joost  v.  Sulliv(m,  111  Cal.  296, 
[43  Pac.  896] ;  Booth  v.  Pendola,  88  Cal.  41,  [23  Pac.  200, 
25  Pac.  1101]),  particularly  in  view  of  the  further  circum- 
stances that  no  question  was  raised  at  the  trial  as  to  the  value 
of  the  automobile  and  it  was  apparently  assumed  that  the 
price  paid  by  the  plaintiff  was  not  out  of  the  way.  In  this 
connection  it  should  be  noted  that,  in  effect,  the  court  found 
the  machine,  at  the  time  it  was  burned,  to  be  worth  three 
hundred  dollars,  or  $45  less  than  the  plaintiff  had  paid  for  it. 

It  is  also  worthy  of  note  that  in  view  of  the  fact  that  the 
machine  could  actually  run  at  the  time  it  was  burned,  an 
appraisement  of  three  hundred  dollars  cannot  possibly  exceed 
its  real  value  by  an  amount  at  all  equal  to  the  reasonable  ex- 
pense to  the  defendants  of  a  new  trial.  For  this  reason  alone 
we  would  be  disinclined  to  grant  a  new  trial  merely  because 
of  error  in  fixing  the  amount  of  damages. 

Judgment  affirmed. 

Shaw,  J.,  and  Lawlor,  J.,  concurred. 
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[L.  A.  No.  4930.    Department  One.— -July  5,  1919.] 

WOODILL  &  HULSE  ELECTRIC  COMPANY  (a  Cor- 
poration),  Appellant,  v.  GEORGE  YOUNG  et  al., 
Defendants;  ElVIPIRE  SECURITIES  COMPANY  (a 
Corporation),  Respondent. 

[1]  Street  Law  —  Bank  or  Uens  — r  Supeeiobitt  or  SxjBsiQUitNT 
Liens. — Street  aseeeament  liens  are  essentially  tax  liens  imposed  by 
public  authority  for  a  public  purpose  upon  a  re^,  and  the  same  com- 
pelling reasons  which  have  led  to  the  practically  universal  recogni- 
tion of  the  rule  that  a  subsequent  lien  for  general  taxes  is  superior 
to  a  prior  lien  of  the  same  sort  lead  to  the  same  conclusion  with 
regard  to  street  assessment  liens. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  H.  T.  Dewhirst,  Judge  Presiding.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richard  J.  0.  Culver  for  Appellant. 

Crouch  &  Crouch  and  Gibson,  Dunn  &  Crutcher  for  Re- 
spondent. 

Chas.  A.  Gray,  Arthur  M.  Ellis,  Charles  S.  Bumell,  City 
Attorney  of  Los  Angeles,  C.  W.  Guerin,  City  Attorney  of 
Pomona,  Harry  A.  Chamberlain,  City  Attorney  of  Vernon, 
M.  Estudillo,  City  Attorney  of  Riverside,  Jeflf  G.  Wingert, 
City  Attorney  of  Whittier,  W.  R.  Garrett,  City  Attorney  of 
Orange,  W.  P.  Butcher,  City  Attorney  of  Santa  Barbara, 
G.  H.  Scott,  City  Attorney  of  Santa  Ana,  H.  G.  Ames,  City 
Attorney  of  Anaheim,  Victor  R.  McLueas,  City  Attorney  of 
Santa  Monica,  Benjamin  P.  Warner,  City  Attorney  of  On- 
tario, and  George  Lull,  City  Attorney  of  San  Francisco, 
Amid  Curiae, 

OLNEY,  J. — This  is  an  appeal  from  a  judgment  in  an  action 
to  foreclose  certain  street  assessment  liens  on  two  parcels  of 
land.  The  defendants  in  the  action  were  the  original  owners  of 
the  property  upon  which  the  plaintiff 's  liens  were  imposed,  and 
the  owner  of  certain  other  street  assessment  liens  on  the  same 
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}>ropertj'.  These  latter  liens  had  been  imposed  prior  to  the  im- 
position of  the  plaintiff's  liens,  and  were  for  work  done  under 
proceedings  initiated  prior  to  the  proceedings  under  which  the 
plaintiff's  work  was  done.  Intermediate  the  imposition  of 
the  plaintiff's  liens  and  the  commencement  of  the  action, 
street  improvement  bonds  representing  the  assessments  of  the 
defendant  lienholder  were  issued,  default  made  upon  such 
bonds,  and  the  property  sold  to  the  lienholder  to  satisfy  the 
bonds. 

The  original  owner  of  the  property  defaulted  in  the  action, 
which  thereafter  proceeded  as  between  the  lienholders  only. 
The  sole  question  presented  was  one  of  priority  between  the 
two  sets  of  liens  and  this  was  determined  in  the  lower  court 
agaipst  the  plaintiff,  who  appeals. 

The  appellant's  contention  is  that  street  assessment  liens 
are  liens  which  are  imposed  upon  the  property  without  the 
owner's  consent  under  the  taxing  power  of  the  state,  that 
they  are  imposed  upon  the  property  as  such  so  that  every  right 
or  interest  in  the  property  is  included  in  the  subjection  to  the 
lien,  with  the  result  that  a  prior  lien,  even  one  itself  for  a 
street  assessment,  is  subject  to  it.  The  respondent's  conten- 
tion is  that  the  rule  generally  applicable  to  contractual  liens 
applies  and  that  the  one  prior  in  time  is  prior  in  right. 

The  question  as  presented  is  a  novel  one  in  this  state,  unless 
Brady  v.  Burke,  90  Cal.  1,  [27  Pac.  52] ,  can  be  considered  as 
determining  it.  The  action  in  that  case  was  one  to  quiet  title 
and  the  plaintiff  claimed  as  the  purchaser  at  a  foreclosure  sale 
in  an  action  brought  to  foreclose  a  street  assessment  lien. 
Certain  of  the  defendants  claimed  as  the  purchasers  at  fore- 
closure sales  in  actions  to  foreclose  other  street  assessment 
liens.  The  lien  foreclosed  by  the  sale  to  the  plaintiff  was 
prior  in  time  to  the  liens  foreclosed  by  the  sales  to  the  de- 
fendants, but  the  latter  existed  at  the  time  of  the  commence- 
ment of  the  foreclosure  action  resulting  in  the  sale  to  the 
plaintiff,  and  the  defendants  were  not  made  parties  to  that 
action,  with  the  result,  as  claimed  by  them,  that  their  rights 
had  not  been  foreclosed  by  the  sale  to  the  plaintiff.  Under 
these  circumstances  the  court  inquired  into  the  validity  of  the 
proceedings  under  which  the  defendants  claimed,  held  them 
to  be  invalid,  and  upon  this  ground  affirmed  the  judgment 
quieting  the  plaintiff's  title  as  against  them.  The  liens  under 
which  tlie  defendants  claimed  being  held  to  be  invalid  in  toto, 
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the  bond  against  the  principal  and  surety,  "or  either  of  them," 
in  any  suit  brought  to  foreclose  mechanics'  liensi  which  may  be 
filed  by  such  per&ons,  or  any  of  them,  upon  the  property  mentioned  in 
the  conttact,  "or  in  a  separate  suit  brought  upon  the  bond/*  may 
be  sued  upon  by  laborers  or  materialmen  without  perfecting  their 
claima  by  filing  verified  liens  as  required  by  section  1187  of  such 
code. 
[2]  Id. — CoNSTEucTioN  OP  OoDB — "Persons  Claimtno  Benepit  of  Chap* 
teb" — Meaning  of  Phrase. — ^The  phrase  "claiming  the  benefit  of 
this  chapter"  contained  in  section  1187  of  the  Code  of  Civil  Pro- 
cedure is  confined  in  its  operation  to  the  benefits  of  asserting  a 
lien  upon  the  property,  and  does  not  include  the  benefits  of  any 
other  remedy  afforded  by  the  chapter  against  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Chas.  Wellborn,  Judge.    Aflirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Crider,  Jr.,  A.  L.  Abrahams  and  Chas,  W.Fricke  for 
Appellant. 

William  Ellis  Lady  for  Respondent. 
Redman  &  Alexander,  Amici  Cv/riae. 

THE  COURT. — Action  on  a  bond  given  by  a  contractor 
to  secure  payment  of  claims  for  labor  and  material  to  be  fur- 
nished in  the  construction  of  a  building.  Defendant  appeals 
from  a  judgment  in  favor  of  plaintiff,  a  corporation  that  sup- 
plied certain  materials  for  use  in  the  building. 

The  bond  in  question  had  at  its  beginning  the  following 
words:  **This  bond  is  required  by  section  1183  of  the  Code 
of  Civil  Procedure,  as  amended  in  1911,  and  must  be  equal 
to  fifty  per  cent  of  the  contract  price;  bond  to  laborers, 
materialmen,  etc."  By  the  terms  set  forth  in  the  body  of 
the  instrument  it  is  "expressly  made  to  inure  to  the  benefit 
of  any  and  all  persons  who  perform  labor  upon  or  furnish 
materials  to  be  used  in  the  work  described*'  in  the  building 
contract.  There  is  a  further  provision  as  follows:  **Any 
and  all  such  peraons  shall  have  and  are  given  a  right  of  action 
to  recover  upon  this  bond  against  the  said  principal  and 
surety,  or  eitlierof  thevx,  in  any  suit  brought  to  foreclose 
mechanics'  liens,  which  may  be  filed  by  such  persona,  or  any 
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when  the  work  is  completed,  provides  that  ''At  any  time 
within  ninety  days  after  the  filing  of  such  claim,"  the  ma- 
terialman or  laborer  *'may  commence  an  action  against  the 
sureties."  This  is  the  fundamental  and  essential  difference 
between  MUcs  v.  Baley  and  the  case  at  bar.  In  that  case 
the  materialman  under  the  plain  terms  of  the  statute  govern- 
ing the  performance  of  the  public  work  and  the  remuneration 
therefor  was  required  to  file  his  claim  before  and  as  a  prece- 
dent condition  to  the  maintenance  of  a  suit  on  the  bond.  The 
section  governing  the  materialmen  in  the  case  at  bar  (Code 
Civ.  Proc,  sec.  1183),  contains  no  such  restriction.  Miles 
V.  Baley,  therefore,  is  not  authority  sustaining  defendant's 
theory  in  the  case  at  bar.  Hubbard  v.  Jurian  distinctly  holds, 
however,  that  only  those  claimants  who  have  duly  perfected 
their  liens  within  the  statutory  time  are  entitled  to  recover 
upon  the  bond  given  by  section  1183  of  the  Code  of  Civil 
Procedure.  Crane  Co.  v.  Maryland  Casualty  Co.,  37  Cal. 
App.  87,  [173  Pac.  494],  follows  Hubbard  v.  Jurian  with- 
out discussion  of  the  principles  involved.  In  Richardson  & 
Fisher  Co.  v.  Chicago  Bonding  and  Surety  Co.,  35  Cal.  App. 
650,  [170  Pac.  856],  decided  a  few  days  before  Hubbard  v. 
Jurian,  the  court  held  that  filing  of  a  lien  as  prescribed  by 
section  1187  of  the  Code  of  Civil  Procedure  was  a  prerequisite 
to  a  suit  on  the  bond  given  in  accordance  with  section  1183 
of  the  Code  of  Civil  Procedure.  In  Hubbard  v.  Jurian,  there 
were  petitions  for  transfer  of  the  cause  to  this  court  and  said 
petitions  were  denied.  Unless,  therefore,  we  are  prepared 
to  overrule  the  three  decisions  last  cited,  we  must  reach  the 
some  conclusion  at  which  the  learned  district  court  of  appeal 
arrived  in  this  case.  [1]  We  are  of  the  opinion  that  the 
cited  cases  were  improperly  decided  so  far  as  they  held  that 
a  bond  like  the  one  before  us  is  incapable  of  enforcement  un- 
less the  claimants  seeking  to  bind  the  sureties  have  filed  their 
liens  within  the  prescribed  time.  The  rationale  of  these  de- 
cisions appears  clearly  from  the  following  language  in  the 
opinion  in  Hubbard  v.  Jurian,  supra  (35  Cal.  App.  at  page 
770,  [170  Pac.  1098]) :  ''The  bond  in  suit  was  executed  in 
response  to  the  requirements  of  the  statute.  It  is  therefore 
a  statutory  bond  in  the  strictest  sense,  and  under  the  familiar 
and  well-settled  rule  parties  claiming  the  benefit  of  the  ob- 
ligation of  the  bond  must  show  a  substantial  compliance  with 
the  conditions  of  the  statute  under  which  the'  bond  was  given. 
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filed  within  time.  But  it  seems  to  us  that  this  is  a  strained 
interpretation.  The  mere  use  of  the  word  ** claim,'*  which 
is  as  apt  a  description  of  the  demand  of  the  individual  who 
has  filed  no  claim  of  lien  as  it  is  of  one  who  has  filed  such 
claim,  is  not  persuasive. 

It  is  to  be  noted  also  that  the  portion  of  the  section  (and 
of  the  bond  which  follows  its  terms) ,  by  which  the  rights  of 
materialmen  are  safeguarded,  does  not  use  the  word  ** claims" 
but  the  bond  is  made  to  *' inure  to  the  benefit  of  any  and  all 
persons  who  .  .  .  furnish  materials  to  be  used  in  the  work 
described''  in  the  contract. 

But  there  is  another  a^  a  very  strong  reason  for  rejecting 
the  theory  that  section  1187  of  the  Code  of  Civil  Procedure 
restricts  the  terms  of  section  1183  of  the  Code  of  Civil  Pro- 
cedure, and  makes  them  applicable  only  to  those  persons  who 
have  filed  liens,  and  that  reason  is  found  in  the  history  of 
the  two  sections  and  in  the  decisions  of  this  court  relating 
thereto.  / 

Section  1187  was  first  enacted  in  1872.  At  that  time  its  in- 
'  troductory  part  was  as  follows:  ** Every  original  contractor, 
within  sixty  days  after  completion  of  his  contract,  and  every 
person  save  the  original  contractor,  claiming  the  benefit  of  this 
chapter,  must,  mithin  thirty  days  after  the  completion  of  any 
buUdinff,  improvement  or  structure/'  etc.,  file  his  claim  with 
the  county  recorder. 

Section  1183  provided  that  persons  furnishing  labor  or  ma- 
terials for  the  construction  of  buildings,  etc.,  should  have 
liens  upon  the  buildings  for  the  same,  "but  the  aggregate 
amount  of  such  liens  must  not  exceed  the  amount  which  the 
owner  would  be  otherwise  liable  to  pay."  In  1874  this  section 
was  amended  by  striking  out  the  passage  just  quoted,  the  re- 
sult of  which  was  that  the  owner  was  liable  for  the  entire 
value  of  labor  and  materials  furnished  for  his  buihling,  re- 
gardless of  the  contract  price.  (Code  Amendments  1873-74, 
p.  409.)  At  the  same  session  section  1187  was  amended,  but 
the  opening  sentence  containing  the  clause  ''claiming  the 
benefit  of  this  chapter"  was  not  changed  nor  was  any  other 
material  amendment  inserted.  Section  1183  was  again 
amended  in  1880  so  as  to  provide  that  the  lien  should  not 
be  affected  by  the  fact  that  no  money  is  due  or  to  become 
due  on  any  contract  made  by  the  owner  with  a  contractor. 
(Code  Amendments  1880,  p.  63.)     In  1885  this  court  decided 
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that  this  section  was  unconstitutional  so  far  as  it  made  the 
owner  liable  for  more  than  the  contract  price. 

Thereupon  in  1887,  (Code  Amendments  1887,  p.  152),  to 
obviate  this  diflBculty  as  far  as  possible,  the  chapter  was  re- 
vised. Section  1183  was  amended  so  as  to  provide  for  written 
contracts  in  all  cases  where  the  price  exceeded  one  thousand 
dollars,  and  such  contracts  were  required  to  be  filed  before 
the  beginning  of  the  work.  Section  1184  fixed  the  provisions 
of  the  contract  so  that  one-fourth  of  the  price  should  be  pay- 
able thirty-five  days  after  completion  and  three-fourths 
in  installments  at  specified  times  after  the  beginning  of  the 
work.  Up  to  this  time  the  entire  chapter  had  contained  no 
remedy  for  a  laborer  or  materialman,  except  by  filing  a  claim 
of  lien  and  foi-eclosing  the  same.  It  follows  that  the  words 
"claiming  the  benefit  of  this  chapter"  in  section  1187  had  no 
other  scope  or  effect  than  to  require  the  person  who  claimed 
a  lien,  to  file  the  same  within  a  specified  time  as  there  pro- 
vided. The  benefits  of  the  chapter  consisted  solely  in  the 
right  to  foreclose  a  lien.  In  the  amendment  of  1887,  for  the 
first  time,  an  additional  remedy  was  given.  Section  1184 
provided  that  a  laborer  or  materialman  could  at  any  time  give 
the  *'stop  notice"  which  has  now  become  familiar  and  thereby 
intercept  a  payment  and  miake  the  same  applicable  to  his 
claim. 

Notwithstanding  this  additional  remedy,  section  1187  was 
again  re-enacted  with  some  amendments,  but  the  opening  part 
thereof  remained  as  before,  that  every  person  **  claiming  the 
benefit  of  this  chapter"  must  within  the  specified  time  file  his 
claim  of  lien.  Had  this  provision  been  given  its  literal  mean- 
ing, it  would  follow  that  no  person  could  avail  himself  of  the 
stop  notice  provided  in  section  1184  unless  he  also  filed  his 
claim  of  lien  within  the  time  specified  in  section  1187. 

Thereafter,  in  1891,  the  decision  in  Bates  v.  Santa  Barbara, 
90  Cal.  543,  [27  Pac.  438],  was  rendered.  It  held,  first,  that 
no  claim  of  lien  could  be  filed  or  enforced  against  a  public 
corporation  such  as  a  county  or  city.  The  claimants  in  that 
case  had,  however,  given  the  stop  notice  as  provided  in  sec- 
tion 1184,  but,  so  far  as  appears  in  the  opinion,  had  not 
filed  any  claims  of  lien  against  the  county.  If  section  1187 
had  been  given  the  effect  now  claimed  for  it,  such  claimants 
would  have  been  entirely  cut  off  from  any  rights  under  the 
notice  by  reason  of  the  fact  that  they  had  not  filed  any  claims 
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of  lien  for  record.  The  court,  however,  declared  that  their 
stop  notices  were  good  and  that  **The  right  of  plaintiffs  to 
recover  does  not  depend  upon  their  right  to  a  lien.''  This 
decision  was  followed  in  a  number  of  cases  soon  afterward. 
First  National  Bank  v.  Ferris  etc.  Dist.,  107  Cal.  55,  [40  Pac. 
45];  Bianchi  v.  Htighes,  124  Cal.  ^4,  [56  Pac.  610],  and 
Newport  v.  Drew,  125  Cal.  585,  [58  Pac.  187],  in  none  of 
which  was  a  claim  of  lien  filed,  all  sustained  the  doctrine 
that  the  remedy  under  a  stop  notice  does  not  depend  upon  the 
filing  of  a  claim  of  lien  and  that  the  benefits  of  the  chapter, 
so  far  as  a  stop  notice  is  concerned,  could  be  obtained  with- 
out such  filing.  To  the  same  effect,  see  Long  Beach  School 
Dist,  V.  Lvige,  129  Cal.  409,  413,  [62  Pac.  36] ,  Dianumd  Match 
Co.  V.  Silberstein,  165  Cal.  282,  289,  [131  Pac.  874] ,  MUes  v. 
Ryan,  172  Cal.  205,  208,  [157  Pac.  5] ,  and  Stettin  v.  WUson, 
175  Cal.  423,  426,  [166  Pac.  6].  The  phrase  **  claiming  the 
benefits  of  this  chapter"  was  thus  given  a  meaning  which  con- 
fined its  operation  to  the  benefits  of  asserting  a  lien  upon  the 
property  and  did  not  extend  it  to  include  the  benefits  of  any 
other  remedy  afforded  by  the  chapter  against  the  owner. 

[2]  According  to  familiar  principles  of  statutory  con- 
struction, this  became  the  settled  meaning  of  the  phi^ase,  and 
its  subsequent  continuation  in  future  amendments  of  the  same 
section  should  not  be  held  to  have  changed  its  meaning  in  any 
particular. 

It  follows  that  the  superior  court  properly  sustained  the 
demurrer  to  the  special  defense  averred  in  the  answer.  The 
judgment  is  aflSrmed. 

Melvin,  J.,  Shaw,  J.,  Olney,  J.,  Wilbur,  J.,  and  Lawlor,  J., 
concurred. 

Rehearing  denied. 

Shaw,  J.,  Melvin,  J.,  Wilbur,  J.,  and  Angellotti,  C.  J.,  con- 
curred. 
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[L.  A.  No.  4924.    Department  One.— July  5,  1919.] 

FIDELITY  SAVINGS  &  LOAN  ASSOCIATION  (a  Cor- 
poration), Plaintiff  and  Respondent,  v.  MARY  C. 
RODGERS,  Executrix,  etc.,  Defendant  and  Appellant; 
Z.  L.  PARMELEE,  Defendant  and  Respondent. 

[1]  Interpleader — Pleading — Sufficiency  of  Complaint. — In  an  ac- 
tion in  interpleader,  the  objection  of  one  defendant  that  the  com- 
plaint is  insufficient,  because  it  doee  not  state  facts  showing  that  the 
claims  of  the  other  defendant  are  weU  founded,  is  of  no  force. 
£2]  Id. — Bequibements  of  Plaintiff. — Section  3^  of  the  Code  of 
Civil  Procedure,  which  authorizes  an  action  in  interpleader,  requires 
nothing  more  of  the  plaintiff  than  to  show  that  the  parties  to  be 
called  in  make  claims  on  him  for  the  same  thing,  that  the  respective 
claims  are  adverse  to  each  other,  and  that  he  cannot  safely  deter- 
mine for  himself  which  claim  is  right  and  lawful. 
[3]  Deposit — Monet  fob  Ezchakgb  oe  Credit — Belationship  of 
Parties. — The  effect  of  a  general  deposit  for  exchange  or  credit  is 
to  create  the  relation  of  debtor  and  creditor,  the  title  to  the  money 
passing  to  the  person  with  whom  it  is  debited  and  such  person 
becoming  the  debtor  of  the  depositor  for  the  amount  thereof. 
[4]  Id. — Order  for  Payment  of  Money — Nature  of  Instrument — 
Written  Acceptance  Essential. — A  written  instrument  executed 
and  delivered  by  a  depositor  of  money  to  the  person  named  in  sucli 
instrument  as  payee  in  the  following  words: 

*Tk)s  Angeles,  Cal.,  Nov.  8th,  1915. 
"Beceived    of    Fidelity    Savings    &   Loan   Association    |3,500.00 
thirty-five  hundred  and  no/100  dollars. 
"Charge  to  account  of  Sarah  C.  Bounds. 
"Pay  to  Z.  L.  Parmelee. 

"Sarah  C.  Bounds." 
— ^was  an  order  by  a  creditor  to  a  debtor  to  pay  the  debt,  or  a  part 
thereof,  to  a  third  person,  and  being  in  legal  effect  a  bill  of  ex- 
change, it  did  not  create  a  legal  obligation  from  the  debtor  to  the 
third  person  until  it  was  accepted  by  the  debtor,  and  such  accept- 
ance could  not  be  made  except  in  writing. 
[6]  Id. — Valuable  Consideration — Equitable  Assignment. — ^If  such 
an  instrument  had  been  given  for  a  valuable  consideration,  it  would 
have  operated  as  an  equitable  assignment  and  could  have  been  en- 
forced as  such. 
[6]  Id. —  Order  for  Payment  of  Money — Gift — Insufficient  Equi- 
table Assignment. — 'An  order  or  writing  for  the  payment  of  money 
or  the  delivery  of  property  which  does  not  by  its  legal  effect  con- 
stitute an  assignment  and  which  is  executed  as  a  gift  and  for  no 
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we  cannot  consider  any  rules  of  law  applicable  exclusively  to 
banking  transactions.  Nowhere  in  tbe  record  is  it  expressly 
stated  whether  the  money  deposited  by  Mrs.  Rounds  with 
plaintiff  was  received  by  it  as  a  mere  bailment  of  the  identical 
money,  or  as  a  credit  in  her  favor.  The  expressions  used, 
however,  show  that  it  was  regarded  and  treated  by  her  as  an 
** account''  in  her  favor  against  the  plaintiff,  to  be  paid  out 
bv  it  on  her  order,  and  as  both  parties  have  discussed  the  case 
solely  upon  the  theory  that  it  was  a  general  deposit  for  ex- 
change or  credit,  we  will  assume  that  such  was  its  character. 
rSI     The  effect  of  such  a  deposit  is  to  create  the  relation  of 
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[L.  A.  No.  4918.    Department  One.— July  5,  1&19.] 

JOHN  D.  LAWRENCE,  Appellant,  v.  THE  PREMIER  IN- 
DEMNITY  ASSURANCE  COMPANY  (a  Corporation), 
et  al.,  Respondelits. 

[1]  CoRPOKATioNg — Action  foe  Conversion  op  Stock — Pleading — An- 
swers— Nonperformance  of  Services--Special  Demurrer — Er- 
roneous OvERRUiJNG  Without  Prejudice. — In  an  action  against  a 
corporation  and  the  majority  of  its  directors  to  recover  for  the  al- 
leged conversion  of  shares  of  the  corporation's  stock  belonging  to 
the  plaintiff,  where  the  answers,  among  other  things,  pleaded  that 
•the  stock  certificate  had  been  made  out  under  an  agreement  with 
the  plaintiff  that  it  was  to  be  retained  in  the  possession  of  the 
treasurer  of  the  corporation  until  plaintiff  should  have  performed 
certain  services  that  he  had  theretofore  agreed  to  perform  for  the 
corporation,  and  that  such  services  had  not  been  performed,  error  in 
overruling  a  special  demurrer  to  such  answers  on  the  ground  that 
they  failed  to  show  what  the  certain  services  were  was  without 
prejudice,  in  view  of  the  fact  that  it  appeared  at  the  trial  that 
the  plaintiff  knew  just  what  services  the  defendants  claimed  he  had 
agreed  to  perform  and  was  not  taken  by  surprise  by  their  proof 
with  relation  t)iereto. 

[2]  Appeal  —  Alternative  Method  —  Keporter's  Transcript — Pres- 
entation FOR  Certification  —  Notice. — ^Where  the  record  on  ap- 
peal from  a  judgment  is  prepared  under  section  953a  of  the  Code 
of  Civil  Procedure,  the  reporter's  transcript  is  not  to  be  refused 
consideration  because  notice  of  its  presentation  to  the  trial  judge 
for  certification  was  given  by  mail  and  specified  a  time  for  pres- 
entation but  two  days  removed. 

[3]  Corporations — Action  for  Conversion  op  Stock — Ownership  of 
Plaintiff — Pledge  as  Security  for  Performance  of  Services — 
Findings — Pleading — Evidence. — In  an  action  for  the  conversion 
of  stock,  where  the  plaintiff's  pleadings  and  proof  were  that  the 
plaintiff  was  the  unconditional  owner  of  the  stock,  and  the  defend- 
ants* pleadings  and  proof  were  that  he  was  to  become  such  owner 
only  upon  the  occurrence  of  a  certain  condition,  the  time  for  which 
had  passed  without  its  happening,  the  finding  that  the  plaintiff  was 
the  owner  of  the  stock,  but  that  it  had  been  pledged  with  the 
defendants  as  security  is  not  responsive  to  the  issues. 

[4]  Id. — Evidence — Minutes  of  Meeting — Parol  Testimony. — Min- 
utes of  a  corporation  meeting  are  not  a  written  instrument,  and  in 
the  absence  of  the  element  of  estoppel,  as  where  a  party  has  acted 
in  justifiable  reliance  upon  them,  it  is  permitted  to  the  corporation 
or  to  anyone  else  to  show  what  actually  did  take  place  at  the 
meeting. 
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among  other  things,  pleaded  that  the  stock  certificate  had  been 
made  out  under  an  agreement  with  the  plaintiff  that  it  was  to 
be  retained  in  the  possession  of  the  treasurer  of  the  corpora- 
tion until  *^said  plaintiff  should  have  performed  certain  ser- 
vices that  he  had  theretofore  agreed  to  perform  for  said  cor- 
poration/' and  that  he  had  not  performed  these  services  and 
had  wrongfully  secured  possession  of  the  certificate.  The  an- 
swers contained  nothing  showing  what  the  ** certain  services" 
were  which  it  was  alleged  the  plaintiff  was  to  perform  and 
a  special  demurrer  was  directed  to  this  point.  Apparently 
the  demurrer  was  good.  Certainly  respondent's  counsel  in  his 
brief  before  us  makes  no  attempt  to  show  the  contrary,  but 
relies  upon  the  proposition  that  the  plaintiff  has  not  been 
prejudiced  by  the  ruling,  if  erroneous.  His  position  in  this 
respect  is  sound.  [1]  The  plaintiff  was  in  nowise  misled  or 
prejudiced.  He  knew,  in  fact,  exactly  what  services  the  de- 
fendants claimed  he  should  have  performed  and  had  not.  He 
had  been  president  and  a  director  of  the  corporation  and  as 
such  had  himself  been  present  at  the  directors'  meeting,  when 
the  dispute  between  him  and  the  three  defendant  directors 
came  to  a  head  and  when  the  alleged  act  of  conversion  was  com- 
mitted by  the  passage  of  resolutions  canceling  his  stock  for  the 
nonperformance  by  him  of  services  called  for  by  a  previous 
contract  in  writing.  At  the  trial  it  was  these  same  services 
whose  nonperformance  was  relied  upon  as  justifying  the  action 
of  the  defendants.  Under  these  circumstances  the  plaintiff 
was  not  taken  by  surprise  and  no  prejudice  was  worked  upon 
him  by  not  requiring  the  answers  to  state  with  particularity 
the  services  in  question,  although  as  a  matter  of  correct  plead- 
ing this  should  have  been  done. 

[2]  The  second  preliminary  matter  to  be  considered  is  the 
contention  on  behalf  of  respondent  that  the  reporter's  tran- 
script— ^the  record  having  been  prepared  under  section  953a 
of  the  Code  of  Civil  Procedure — cannot  be  considered,  because 
proper  notice  of  its  presentation  to  the  judge  of  the  trial  court 
for  certification  was  not  given.  The  objections  to  the  notice 
are. not  that  no  notice  was  received,  for  it  apparently  was,  and 
counsel  appeared  at  the  time  specified,  but  are  that  it  was 
given  by  mail  and  specified  a  time  for  presentation  but  two 
days  removed.  The  notice  which  is  required  is  one  by  the 
clerk  of  the  court  and  not  by  the  parties.  The  sections  of 
the  code  requiring  notice  to  a  party  to  be  given  by  personal 
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Btock  had  been  paid  in.  The  commissioner  in  reply  wrote  to 
the  company,  saying  that  the  examination  of  his  department 
showed  that  twenty-five  per  cent  of  the  capital  stock  had  been 
paid  in  and  that  he  considered  it  his  duty  to  issue  the  permit, 
that,  however,  the  contract  with  the  plaintiff  was  uncertain  as 
to  whether  he  was  to  be  entitled  to  his  twenty -five  per  cent  of 
the  stock  'when  the  company  should  receive  its  first  permit  or 
when  all  the  capital  stock  was  paid  in,  and  suggesting  that  this 
uncertainty  should  be  cleared  up.  To  this  the  plaintiff  re- 
plied by  letter,  saying,  in  effect,  that  the  contract  meant  that 
he  was  to  give  his  services  to  the  company  from  January  23, 
1911  (the  date  of  filing  of  the  company 's  articles  of  incorpora- 
tion), to  January  23,  1912  (the  date  by  .which  all  the  capital 
stock  of  the  company  had  to  be  paid  in),  and  that  he  was  to 
receive  his  stock  only  when  all  of  his  services  had  been  per- 
formed. The  contract  was  in  fact  somewhat  uncertain  on  its 
face  in  the  particular  pointed  out  by  the  commissioner  and  jiiis 
letter  of  the  plaintiff  must  be  taken  as  removing  the  uncer- 
tainty and  establishing  the  fact  that  he  was  to  receive  his 
stock  only  upon  the  company  being  completely  organized  and 
its  capital  stock  fully  paid  in  and  that  this  was  to  be  done  by 
January  23,  1912. 

The  letter  of  the  commissioner  also  pointed  out  that  when 
it  became  necessary  for  the  company  to  show  that  its  capital 
had  been  fully  paid  in,  a  question  would  arise  as  to  whether 
this  could  be  shown  as  to  the  plaintiff's  twenty-five  per  cent 
and  the  company  might  at  that  time  be  considerably  em- 
barrassed. Then  followed  some  other  tart  correspondence 
between  the  plaintiff  and  the  commissioner,  the  outcome  of 
which  was  a  decision  by  the  plaintiff  and  the  other  directors 
to  make  a  new  arrangement  between  the  plaintiff  and  the  com- 
pany. The  essential  point  in  dispute  between  the  parties  is 
as  to  what  this  new  arrangement  was. 

The  arrangement  was  made  at  a  meeting  of  the  directors  on 
October  11th  .but  was  not  covered  into  a  single  and  complete 
written  instrument.  The  defendants  were  permitted  over  the 
objection  of  the  plaintiff  to  show  that  a  part  of  the  arrange- 
ment was  purely  oral  and  what  such  part  was.  Passing  by 
the  objection  of  the  plaintiff  to  this  testimony  and  assuming 
its  truth,  as  we  must  in  view  of  the  finding  of  the  trial  court, 
what  took  place  between  the  plaintiff  and  the  defendants  was 
substantially  this: 
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gested  that  they  should  show  that  the  treasurer  was  to  hold 
the  new  shares  until  the  completion  by  the  plaintiff  of  his 
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represented  by  the  certificate  to  be  forfeited  because  of  the 
failure  of  the  plaintiff  to  fulfill  his  contract.  The  date  of  this 
meeting  was  May  4,  1912.  Two  days  later  the  resignation  of 
the  plaintiff  as  president  was  accepted.  Later  the  secretary 
was  instructed  to  and  did  cancel  the  shares  on  the  books  of 
the  company,  and  some  months  thereafter  this  action  was  com- 
menced, the  plaintiff  relying  upon  the  action  of  the  directors 
in  declaring  the  stock  forfeited  and  having  it  canceled  upon 
the  company's  books  as  a  conversion. 

The  foregoing  are,  as  we  have  stated,  the  facts,  either  ad- 
mitted or  as  shown  by  the  evidence,  on  behalf  of  the  defend- 
ants, On  the  other  hand,  the  position  of  the  plaintiff  and  the 
evidence  on  his  behalf  are  that  the  arrangement  of  October 
11,  1911,  was  not  as  testified  to  on  behalf  of  the  defendants  in 
this,  that  his  ownership  of  the  175  shares  was  ntft  to  be  con- 
ditional  upon  his  performing  the  services  called  for  by  his 
original  contract,  but  the  original  contract  was  canceled  in  toto 
and  he  was  to  own  the  shares  unconditionally. 

From  what  we  have  already  said  concerning  the  pleadings 
in,  the  discussion  of  the  special  demurrer  to  the  answers,  it  is 
apparent  that  the  issue  presented  by  the  pleadings  is  the  same 
as  that  presented  by  the  evidence,  namely,  was  it  or  was  it 
not  a  part  of  the  arrangement  of  October  11th  that  the  plain- 
tiff was  to  have  his  stock  only  upon  his  performance  of  the 
services  specified  in  his  original  contract.  This  being  the 
issue,  the  court  found,  in  brief,  that  the  plaintiff  was  the 
owner  of  the  shares  on  May  4,  1912,  the  date  of  the  alleged 
conversion;  that,  hor/ever,  he  was  not  entitled  to  possession 
of  the  certificate  and  had  wrongfully  obtained  such  posses- 
sion ;  that  by  the  agreement  of  October  11,  1911,  under  which 
he  acquired  the  shares,  he  had  agreed  to  deposit  the  certificate 
with  the  treasurer  of  the  company  as  security  for  the  perform- 
ance by  him  of  an  obligation  to  sell  all  of  the  company's  stock 
and  complete  its  organization  by  January  23,  1912,  which  he 
had  not  done,  and  that  the  defendants  had  not  converted  the 
plaintiff's  stock  by  the  resolutions  declaring  it  forfeited  and 
by  its  cancellation  on  the  company's  books. 

[3]  These  findings  are  attacked  by  the  plaintiff  as  not  sup- 
ported by  the  evidence,  and  it  is  plain  from  the  foregoing 
statement  of  the  issue  presented  and  the  evidence  with  relation 
to  it  that  they  are  not.  The  court  evidently  believed  the  tes- 
timony of  the  defendants  as  to  the  arrangement  of  October 
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11th,  but  there  is  nothing  in  that  testimony  to  justify  the  eon- 
elusion  that  the  plaintiff  was  the  owner  of  the  stock  and  that 
it  was  to  be  deposited  with  the  treasurer  of  the  company  as 
security,  that  is,  pledged.  The  testimony  was  to  the  effect 
that  the  plaintiff  was  not  to  have  the  stock  unless  he  per- 
formed his  obligations  under  the  agreement  of  October  11th ; 
in  other  words,  that  his  ownership  was  conditional  upon  his 
performance.  It  makes  no  difference  whether  the  condition 
to  which  his  ownership  was  subject  was  one  precedent  or 
subsequent.  In  either  case  if  the  defendants'  testimony  is 
true,  there  was  a  condition,  which  had  been  broken  on  May 
4,  1912,  the  date  of  the  alleged  conversion,  and  the  plain- 
tiff was  not  the  owner  of  the  stock  and  had  lost  all  right  to 
it.  This  is  a  very  different  thing  from  the  plaintiff  being  the 
owner,  but  having  pledged  his  stock  as  security,  and  the  rights 
of  the  parties  in  the  one  case  are  substantially  different  from 
what  they  would  be  in  the  other. 

On  the  other  hand,  according  to  the  evidence  for  the  plain- 
tiff he  was  the  absolute  owner  of  the  stock  free  of  any  condi- 
tion or  pledge.  On  the  evidence  there  are  but  two  alternatives 
in  the  case,  depending  on  whether  the  story  of  the  plaintiff  or 
that  of  the  defendants  is  believed.  One  is  that  the  plaintiff 
was  at  the  time  of  the  alleged  conversion  the  absolute  owner 
of  the  stock ;  the  other  is  that  at  that  time  he  had  no  right  to  it 
whatever.  Neither  alternative  is  found,  but  something  quite 
different,  and  the  result  is  that  the  finding  is  not  responsive 
to  the  issue  presented  by  the  pleadings  and  the  evidence  and 
is  not  supported  by  the  latter,  and  the  judgment  must  be  re- 
versed for  a  new  trial. 

On  the  trial  a  question  of  evidence  arose  which  was  the  sub- 
ject of  contention  throughout  and  has  been  discussed  at  some 
length  before  us.  •  It  is  certain  to  arise  again  on  a  second  trial, 
and  we  deem  it  expedient  to  determine  it  now.^  For  the  pur- 
pose presumably  of  showing  the  plaintiff's  ownership  of  the 
stock,  there  was  introduced  on  his  behalf  the  minutes  of  the 
meeting  of  October  11,  1911,  the  stock  certificate  in  favor  of 
the  plaintiff,  and  the  receipt  of  the  company  for  seventeen 
thousand  five  hundred  dollars  in  payment  for  the  stock.  To 
the  defendants'  counter-testimony  to  the  effect  that  the  min- 
utas  did  not  show  the  whole  transaction  and  understanding 
and  that  the  stock  was  to  be  the  plaintiff's  only  upon  certain 
conditions,  the  plaintiff  interposed  an  objection  on  the  ground 
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of  the  contract  was  made  whereby  the  defendant  employed 
Tiflfany  for  three  years  from  February  10,  1914,  at  $175  per 
month,  upon  the  following  condition: 

*'In  consideration  of  the  above  provisions  Mr.  Tiffany  will 
not  hold  the  Pacific  Sewer  Pipe  Company  liable  under  said 
contract,  in  case  for  any  reason  the  Pacific  Sewer  Pipe  Com- 
pany are  unable  to  turn  out  enameled  and  glazed  brick  in 
quantities  equal  to  the  present  quality  and  satisfactory  to 
the  Pacific  Sewer  Pipe  Company. 

**In  the  latter  case  Mr.  Tiffany  is  to  have  ninety  days  notice 
before  making  a  change." 

Tiffany  was  discharged  on  May  10,  1915,  without  notice. 
The  court  found  that  up^  that  time  plaintiff  had  fully  per- 
formed his  contract  with  a  reasonable  degree  of  skill  and 
that  the  defendant,  after  the  making  of  the  contract,  was  at 
all  times  able  to  turn  out  enameled  and  glazed  brick  in  quan- 
tities, equal  to  the  quality  which  was  being  turned  out  on  May 
11,  1914,  and  which  was  satisfactory  to  said  defendant.  It  is 
claimed  that  this  finding  is  contrary  to  the  evidence. 

In  the  making  of  brick,  the  mud  or  clay  is  first  pressed 
and  molded  to  the  shape  desired,  the  glaze  or  enamel  is  then 
applied,  and  when  a  sufficient  quantity  to  fill  a  kiln  is  thus 
prepared,  the  bricks  are  placed  in  the  kiln  and  burned  to  the 
required  degree.  The  principal  duty  of  the  plaintiff  was  to 
prepare  and  mix  the  glaze  or  enamel  so  that  it  would,  when 
burned,  have  the  hardness  and  other  qualities  necessary  to 
make  it  durable  and  the  brick  salable.  The  glaze  or  enamel 
was  a  liquid  into  which  the  bricks  were  dipped  so  as  to  form 
a  coat  of  the  liquid  on  their  surfaces. 

It  will  be  observed  that  the  conditions  expressed  in  the 
modification  above  quoted  embraced  three  propositions. 
First,  that  the  defendant  should  be  able  to  turn  out  enameled 
and  glazed  brick  in  quantities.  Second,  that  the  brick  turned 
out  should  be  equal  to  the  present  quality.  This  obviously 
refers  to  the  provision  of  the  first  contract  that  the  three 
years'  employment  would  be  made  if  **a  product  was  obtained 
within  sixty  days  from  its  date  which  was  satisfactory  to  the 
defendant.''  It  appears  from  the  evidence  that  at  the  time 
the  second  contract  was  made  Tiffany  was  producing  a  qual- 
ity of  enameled  and  glazed  brick  which  satisfied  the  defend- 
ant and  induced  it  to  enter  into  the  second  contract.  The  third 
proposition  embraced  in  the  added  condition  was  that  the 
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the  satisfaction  of  one  of  the  parties  only  calls  for  such  per- 
formance as  should  be  satisfactory  to  a  reasonable  person." 
This  remark  also  referred  to  a  building  contract  and  with 
reference  to  portions  of  the  work  already  done.  Further- 
more, it  was  an  obiter  dictum,  the  question  not  being  involved 
in  the  case.  In  Bry<m  Elevator  Co.  v.  Law,  31  Cal.  App.  205, 
[160  Pao.  170],  a  building  contract  was  also  under  considera- 
tion. The  plaintiff  agreed  to  construct  an  elevator  in  the  de- 
fendant's building,  that  its  operation  ''shall  give  satisfac- 
tion in  every  particular/'  and  that  if  the  controlling  device 
proved  unsatisfactory,  plaintiff  would  replace  it  with  another 
"satisfactory  to  the  owner/'  The  court  followed  the  rule 
applying  to  building  contracts  in  general  and  held  that  the 
contract  only  called  ''for  such  performance  as  should  be 
satisfactory  to  a  reasonable  person."  In  other  cases,  where 
the  question  of  judgment  was  involved,  the  opposite  rule  has 
been  applied.  In  Parkside  Realty  Co.  v.  MacDonald,  166 
Cal.  426,  [137  Pac.  21],  a  real  estate  contract,  the  seller 
agreed  to  make  the  title  satisfactory  to  the  buyer  and  his  at- 
torneys. The  court  said  that  the  question  was  "not  whether 
the  title  was  in  fact  a  good  and  marketable  one,  but  whether 
it  was  acceptable  to  respondent  and  his  attorneys,"  citing 
Allen  V.  Pockwitz,  103  Cal.  88,  [42  Am.  St.  Rep.  99,  36  Pac. 
1039],  and  Church  y,  Shanklin,  95  Cal.  627,  [17  L.  R.  A. 
207,  30  Pac  789].  The  two  cases  cited  involved  a  similar 
question  and  were  to  the  same  effect. 

The  contract  in  the  present  case  was  an  executory  one. 
The  question  does  not  involve  the  acceptance  of  any  work 
already  done  by  Tiffany  under  his  employment.  He  was  dis- 
charged from  further  employment  because  the  defendant  was 
not  satisfied  with  the  quality  of  his  work.  There  is  no  suflS- 
cient  evidence  to  support  the  finding  that  the  defendant  was 
satisfied  with  his  work.  During  the  time  of  his  service  many 
kilns  of  brick  were  burned  which  were  glazed  by  him,  and 
there  is  evidence  as  to  some  of  these  that  the  defendant's 
manager  expressed  himself  satisfied.  But  there  is  no  evi- 
dence, and  uo  declaration  or  admission  by  any  person  au- 
thorized to  speak  for  the  defendant,  that  it  was  satisfied  with 
his  work  as  a  whole.  The  contract  authorized  the  defendant 
to  discharge  the  plaintiff  if  his  work  was  not  satisfactory  as  a 
whole,  although  at  times  he  misfht  be  producing  brick  of  the 
finest  quality.     The  object  of  the  defendant  in  employing 
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satisfied  that  he  cannot  now  be  allowed  to  ur^ 
mcnt  may  not  be  regarded  as  evidence  to  be  co 
trial  court  in  fixing  the  degree.  Full  knowlec 
not  sworn  as  a  witness  must,  of  course,  h 
the  defendant  himself,  and  also  to  his  attori 
quiescence  under  such  circumstances  should  1 
waiver  of  objection.  (See  generally  on  this  su 
V.  United  States,  4  Ind.  Ter.  567,  [4  Ann.  Cas. 
76  S.  W.  111].)  Under  the  circumstances  i 
be  held  that  the  statement  made  by  defends 
extrajudicial  statement. 

[6]  As  to  the  question  of  the  sufficiency 
given  by  the  defendant  to  sustain  a  conclusior 
murder  without  extenuating  circumstances  we 
Because  his  wife  had  had  him  arrested  and 
to  have  him  **sent  to  the  war,"  he  journeye 
to  Merced  to  her  brother's  home,  whither  si 
distance  of  many  miles,  with  the  deliberate  d 
her.  He  found  her  in  bed,  and  having  opened 
carrying,  cut  her  ** throat  right  there  in  bed.'' 
the  wound  thus  inflicted  on  his  wife  did  not 
The  wife's  mother,  with  whose  murder  defenda 
was  occupying  a  bed  in  the  same  room,  and 
tempted  to  intercept  defendant  immediately  ai 
assaulted  his  wife.  H^  said  that  she  was  ** 
him,  that  **she  had  a  shotgun  right  there,  c 
there  and  she  grabbed  me";  that  he  said  1 
mind ;  I  don 't  want  to  do  nothing  to  you ;  go  1 
she  "grabbed"  him,  and  *'I  had  that  razor.' 
tified  as  follows : 

**Q.  When  you  struck  at  your  mother-in- 
the  razor,  did  you  just  mean  to  scare  her  a  littl 
you  meant  to  do  ? 

**A.  No,  sir;  I  told  her  not  to  take  the  gu 
gun  there  and  I  cut  her. 

**Q.  What  did  you  strike  at  when  you  strucl 
strike  at^ 

**A.  I  struck  at  the  neck. 

'*Q.  You  struck  at  her  throat  f 

''A.  Yes.  " 

It  further  appeared  that  with  the  gun  he  shol 
in-law. 
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PROCEEDINGS  in  Certiorari  to  annul  an  order  adjudging 
petitioner  guilty  of  contempt  of  court  J.  Q.  White,  Judge. 
Order  afi&rmed.  • 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  M.  Shortridge,  W.  H.  Metson  and  R.  Q.  Hudson  for 
Petitioner. 

Robert  Duncan  for  Respondents. 

WILBUR,  J. — The  petitioner  seeks  to  have  an  order  of  the 
superior  court  of  Mendocino  County,  adjudging  him  guilty  of 
contempt  of  court,  annulled.  A  judgment  for  $7,150  having 
been  rendered  in  that  court  against  the  L.  E.  White  Lumber 
Company,  a  corporation,  and  execution  having  been  returned 
unsatisfied,  an  order  was  made  by  said  court  requiring  the 
corporation  and  the  petitioner,  P.  C.  Drew,  as  president  there- 
of, to  appear  and  answer  conoeming  its  property.  The  order 
was  served  upon  the  petitioner,  who  failed  to  appear  for  ex- 
amination, and  no  appearance  was  made  f of  or  on  behalf  of 
the  corporation.  The  petitioner  was  thereafter  adjudged 
guilty  of  contempt  for  failing  to  obey  said  order.  Petitioner 
claims  that  the  court  was  without  authority  to  issue  the  order 
directing  him  to  appear  and  testify;  that  section  714  of  the 
Code  of  Civil  Procedure  provides  that  the  order  shall  be 
directed  to  the  ** judgment  debtor.'*  Petitioner  contends  that 
the  court  could  only  require  the  corporation,  the  **  judgment 
debtor,"  to  attend  for  examination,  and  that  if  the  presence  of 
officers  of  the  corporation  was  required,  they  must  be  sum- 
moned as  witnesses  under  the  provisions  of  section  718  of  the 
Code  of  Civil  Procedure.  [1]  It  is  a  sufficient  answer  to  peti- 
tioner's contention  to  say  that  it  was  his  duty,  as  president  of 
the  corporation,  upon  being  served  with  an  order  directing  the 
corporation  to  appear  at  a  time  and  place  specified  for  exam- 
ination, to  have  personally  appeared  at  that  time  and  place 
for  examination,  and  his  failure  to  do  so,  even  in  the  absence' 
of  an  express  direction  that  hq,  personally,  should  so  appear, 
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It  follows  that  the  petitioner  was  in  contempt  of  court  for 
refusing  to  obey  the  order  directed  to  the  L.  E.  White  Lumber 
Company,  of  which  he  is  president ;  that  the  court  was  author- 
ized to  include  in  its  order  directing  the  appearance  of  the 
corporation  before  the  referee  the  name  of  tlie  president  of 
the  corporation,  and  that  the  court  was  in  the  exercise  of  its 
jurisdiction  in  declaring  the  petitioner  guilty  of  contempt. 

The  order  assailed  is  affirmed. 

Shaw,  J.,  Olney,  J.,  Melvin,  J.,  Lawlor,  J.,  Lennon,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied* 

All  the  Justices  concurred. 


[L.  A.  No.  4915.    Department  Two.— njuly  9,  1919.] 

SARAH  M.  COLEMAN,  Appellant,  v.  COUNTY  OP  LOS 
ANGELES,  Respondent. 

[1]  Taxation — ^Void  Sale — ^Recjoveey  of  Monet  pAnf— Want  or  Au- 
thority Prior  to  1913. — Previous  to  the  amendment  of  1913  to 
subdivision  5  of  section  3898  of  the  Political  Code,  the  purchaser 
at  a  tax  sale  had  no  remedy  against  the  county  or  state  to  recover 
money  paid  to  the  county  or  state  at  a  tax  sale. 

[2]  Id. — Quieting  Title  Against  Von>  Tax  Deed — Payment  op  Taxes 
Condition  Precedent. — In  an  equitable  action  or  in  a  statutory  ac- 
tion under  section  738  of  the  Code  of  Civil  Procedure  brought 
against  the  purchaser  at  a  tax  sale,  if  ihe  sale  was  found  to  be 
illegal  and  void,  the  court  required  the  owner  of  the  property  to 
pay  the  taxes  legally  assessed  against  the  property  as  a  condition 
precedent  to  declaring  the  sale  void  and  clearing  the  owner's  title. 
This  right,  however,  did  not  exist  where  the  purchaser  was  seek- 
ing affirmative  relief  in  the  action. 

[3]  Id. — Void  Assessment— Payment  op  Taxes  Unnecessary  Condi- 
tion Precedent. — Where  the  assessment  itself  was  void  as  well 
as  the  sale,  no  payment  was  required  from  the  owner  as  a  condition 
precedent  to  the  quieting  of  his  title. 

[4]  Id. — ^Reimbursement  op  Purchaser  at  Void  Tax  Sale — Construc- 
tion op  Code  Amendment  op  1913. — While  the  language  of  sub- 
division 5  of  section  3898  of  the  Political  Code,  as  amended  in  1913, 
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providing  for  a  refund  from  the  county  treasury  of  that  part  of 
the  purchase  priee  paid  on  a  void  tax  sale  in  excess  of  the  amount 
for  which  the  purchaser  may  have  been  reimbursed  for  taxes,  penal- 
ties, and  costs  by  the  owner,  does  not  use  legal  terms  with  technical 
accuracy,  the  statute  was  intended  to  cover  every  decision  of  a 
court  in  a  civil  action  wherein  it  is  adjudged  that  the  purchaser's 
title  is  void,  whether  at  law' or  in  equity,  and  regardless  of  whether 
the  purchaser  is  a  plaintiff  in  pursuit  of  the  state's  title  to  the 
property  sold,  or  a  defendant  in  an  action  brought  by  the  owner. 

[6]  Id. — Beimbubsement  or  Pukchaskr  bt  Propeett  Owner — Excess 
Paid  to  County  Over  Taxes  —  Amount  op  Reimbursement  by 
County. — In  every  instance  the  purchaser,  in  whatever  form  of 
proceeding  the  relative  rights  of  the  purchaser  and  the  property 
owner  may  be  litigated,  is  entitled  to  be  reimbursed  by  the  property 
owner  the  full  amount  of  taxes,  penaltiee,  and  costs  paid  out  and 
expended  by  him,  to  be  determined  by  the  court,  in  pursuit  of  the 
state's  title  to  the  property  so  sold.  If  he  thus  receives  the  full 
amount  so  expended  by  him,  the  amount  to  be  paid  by  the  county 
would  be  the  difference  between  the  taxes,  penalties,  and  costs 
paid  by  and  to  the  purchaser  and  the  amount  bid  by  the  purchaser 
at  the  time  of  sale. 

[6]  Id. — Von)  and  Valid  Tax  Levibs — ^Bight  or  Reimbursement  poe 
Payment  op  Vai.id  Levies. — An  adjudication  in  the  action  be- 
tween the  owner  and  the  purchaser  that  the  initial  assessment  and 
levy  were  void  does  not  deprive  the  purchaser  of  the  right  to  be 
reimbursed  by  the  property  owner  for  all  subsequent  tax  levies  paid 
which  were  valid. 

[7]  Id. — Amount  op  Reimbursement — Fixed  by  Statute. — The  amount 
to  be  paid  by  the  county  is  fixed  by  the  law,  and  not  by  the  decree 
in  the  litigation  between  the  owner  and  the  purchaser  at  the  tax 
sale. 

[8]  Id. — Claim  por  Reimbursement — Time  for  Filing. — The  right  of 
the  purchaser  at  a  void  tax  sale  to  be  reimbursed  by  the.  county  is 
predicated  upon  a  formal  and  final  adjudication  that  the  title  ac- 
quired by  him  at  the  tax  sale  was  invalid  and  void,  and  it  follows 
that  the  purchaser  must  either  waive  his  right  to  appeal,  or  the 
time  for  appeal  must  expire,  or  an  appeal,  if  taken,  must  be  de- 
termined before  the  purchaser  can  claim  any  refund  from  the 
county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    AflSrmed 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tanner,  Odell  &  Taft   for  Appellant 
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A.  J.  Hill,  County  Counsel,  and  Hugh  Gordon,  Deputy 
County  Counsel,  for  Respondent. 

WILBUR,  J. — In  this  action,  the  plaintifif,  a  purchaser  at 
a  sale  by  the  tax  collector  of  Los  Angeles  County,  having  been 
defeated  in  an  action  against  the  owner  of  the  property,  seeks 
to  recover  from  the  county  the  money  paid  by  her  to  the  tax 
collector  as  the  purchase  price  thereof.  Judgment  was 
rendered  against  the  plaintiff  after  a  general  demurrer  was 
sustained  to  the  complaint  and  she  appeals. 

The  tax  sale  was  conducted  under  the  provisions  of  section 
3897  of  the  Political  Code.  This  action  is  based  upon  sub- 
division 5  of  section  3898  of  the  Political  Code  as  amended  in 
1913  (Stats.  1913,  p.  560),  which  is  as  follows:  ''Whenever, 
in  any  action  at  law,  it  shall  be  determined  by  a  court  that  the 
sale  and  conveyance  provided  for  in  this  and  the  preceding 
section  are  void  for  any  reason  and  that  the  purchaser  from 
the  state  may  not  be  finally  awarded  the  property  so  pur- 
chased, no  decree  of  the  court  shall  be  given  declaring  a  for- 
feiture of  the  property  until  the  former  owner,  or  other  party 
in  interest,  shall  have  repaid  to  the  purchaser  the  full  amount 
of  taxes,  penalties  and  costs  paid  out  and  expended  by  him, 
to  be  determined  by  the  court,  in  pursuit  of  the  state 's  title  to 
the  property  so  sold.  The  said  purchaser  may  also  present  a 
claim  against  the  county,  in  the  manner  provided  by  law,  for  a 
refund  of  the  amount  paid  into  the  county  treasury  as  the 
purchase  price  of  such  property  in  excess  of  the  amount  for 
which  he  may  have  been  reimbursed  for  taxes,  penalties,  and 
costs  as  herein  provided,  and  such  excess  shall  be  refunded  in 
accordance  with  section  3804  of  this  code.'' 

Plaintiff  brought  an  action  to  quiet  title  against  the  owner 
of  the  premises,  and  in  that  action  it  was  adjudged  that  the 
assessment  upon  which  the  sale  to  the  state  in  1907  was  based 
was  void,  and  that  for  that  reason  the  purchaser  was  not  en- 
titled to  any  reimbursements  for  taxes,  penalties,  and  costs 
paid  out  or  expended  by  her.  She,*  therefore,  brought  this 
action  against  the  county  for  the  full  amount  paid  by  her  at 
the  tax  sale,  to  wit,  $516. 

The  questiori  involved  depends  upon  the  proper  construc- 
tion of  subdivision  5,  section  3898,  and  particularly  the  mean- 
in<r  of  the  last  sentence  thereof  concerning  the  amount  to  be 
paid  by  the  county. 
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of  any  tox.  *'  [3]  It  was  also  held  tliat  where  the  assessment 
itself  was  void,  as  well  as  the  sale,  that  no  payment  would  be 
required  from  the  owner  as  a  condition  precedent  to  the  quiet- 
ing of  his  title.  In  order  to  determine  the  proper  amount  pay- 
able by  the  property  owner  and  by  the  county  to  a  purchaser, 
it  is  also  necessary  to  consider  the  general  scheme  for  tax 
sales. 

Since  1895  tax  sales  to  individual  purchasers  for  state  and 
county  taxes  have  ceased,  all  sales  being  made  to  the  state. 
For  five  years  the  owner  is  entitled  to  redeem  his  property 
from  said  sale  by  paying  the  original  amount  of  the  tax,  with 
penalties  and  costs,  and  also  all  taxes  subsequently  assessed 
against  the  property  with  penalties.  Sales  were  not  made  to 
the  state  for  taxes  levied  after  the  first  sale.  (Pol.  Code,  sees. 
3813,  3814.)  After  the  deed  to  the  state,  upon  application 
and  authorization,  the  property  would  be  sold  by  the  tax 
collector  to  the  highest  bidder  for  cash.  '*No  bid,"  however, 
"could  be  received  or  accepted  at  such  sale  for  less  than  the 
amount  of  all  the  taxes  levied  upon  said  property  and  all  costs 
and  penalties  for  every  year  delinquent,  as  shown  upon  the 
delinquent  rolls  for  said  years  to  the  date  of  the  execution 
of  the  deed  to  the  state,  and  all  expenses  accrued  to  the  date 
of  the  sale,  together  with  interest  at  seven  per  cent  per  annum 
from  the  first  day  of  July  following  the  delinquency  in  each 
of  said  years  to  the  date  of  the  sale  hereunder,  computed  upon 
the  aggregate  amount  of  *such  delinquent  taxes,  penalties,  and 
costs."  (Pol.  Code,  sec.  3897.)  It  will  be  observed,  then, 
that  the  purchaser  not  only  is  required  to  bid  an  amount  suflS- 
cient  to  pay  the  particular  tax  for  which  the  original  sale  was 
made  five  years  before  the  deed,  but  also  every  subsequent  tax. 
This  requirement  that  the  purchaser  pay  the  taxes  assessed  for 
each  of  five  years  is  particularly  significant  in  view  of  the  rule 
that  where  the  assessment  upon  which  the  sale  is  based  is  void 
the  owner  will  not  be  required  to  reimburse  the  purchaser  at 
the  tax  sale,  for  that  rule  is  based  upon  the  principle  that  the 
owner  should  not  be  compelled  to  pay  a  void  tax  in  order  to 
secure  his  property.  Where,  however,  the  tax  purchaser  has 
paid  off  valid  tax  liens  upon  the  property,  the  purchaser  is 
equitably  entitled  to  reimbursement  for  such  portion  of  the 
t^xes  paid  as  were  justly  chargeable  upon  the  property,  re- 
gardless of  the  fact  that  the  particular  tax  for  which  the  sale 
was  made  was  void. 
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In  considering  the  language  of  subdivision  5  of  section  3898 
of  the  Political  Code,  it  should  also  be  observed  that  in  the 
same  statute  amending  that  section,  section  3771  of  the  Po- 
litical Code  was  also  amended  (Stats.  1913,  p.  587),  so  that 
thereafter,  at  the  end  of  the  five-year  period,  the  property  sold 
to  the  state  five  years  previously  was  included  in  the  annual 
tax  collector's  sale  for  delinquent  taxes,  and  this  property,  in- 
stead of  being  sold  or  deeded  to  the  state,  was  sold  to  private 
purchasers.  This  property  **  which  has  not  been  redeemed 
from  the  sale  made  to  the  state  five  years  previously  shall  be 
sold  by  the  tax  collector  at  public  auction  to  the  highest  bidder 
for  cash  in  lawful  money  of  the  United  States;  but  no  bid  shall 
be  accepted  at  such  sale  for  less  than  the  amount  of  taxes,  pen- 
alties, and  costs  due  as  shown  in  said  advertised  list.  After 
such  bid  has  been  made  and  accepted  the  right  of  redemption 
shall  cease,  except  as  to  the  purchaser,  who  shall  have  thirty 
days  within  which  to  make  redemption  as  provided  in  section 
o785b  of  this  code,  and  if  not  so  redeemed  or  if  no  sale  is  had 
under  the  provisions  of  this  paragraph,  then  said  property 
shall  be  deeded  to  the  state.''  (Sec.  3771.)  It  appears,  then, 
that  there  are  two  schemes  for  the  sale  of  property  sold  to  the 
state  five  years  previously :  One,  the  sale  under  section  3771  in 
the  ordinary  course,  by  which  the  purchaser  was  required  to 
bid  sufficient  to  pay  the  original  tax  with  penalties,  etc.,  plus 
whatever  amount  was  necessary  in  order  to  make  him  the 
highest  bidder,  and  thereby  secured  a  right  to  redeem  the 
property  upon  the  payment  of  all  taxes  subsequently  assessed ; 
the  other,  the  scheme  under  section  3897,  by  which  the  pur- 
chaser was  required  to  pay,  in  the  first  instance,  an  amount  at 
least  sufficient  to  tiover  all  taxes,  etc.  Under  both  of  these 
schemes  of  sale  to  individual  purchasers  the  purchaser  was  re- 
quired to  pay  taxes  covering  the  five-year  period,  with  interest, 
penalties,  and  costs.  In  each  instance,  in  order  to  become  the 
highest  bidder,  it  might  be  essential  that  he  should  pay  some 
amount  in  excess  of  such  taxes,  penalties,  and  costs.  Aside 
from  the  possibility,  or,  we  may  say,  probability,  of  some  de- 
fects in  the  proceedings,  as  to  many  of  which  the  deed  is  made 
conclusive  evidence  of  regularity,  the  purchaser  secured  the  ab- 
solute fee  to  the  land.  The  amount  of  the  taxes,  penalties,  and 
costs  would  probably  not  exceed  seven  to  ten  per  cent  of  the 
value  of  the  property,  leaving  a  margin  of  ninety  per  cent  of 
the  value  to  be  bid,  depending  upon  the  belief  of  the  purchaser 
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the  property  sold,"  as  contradistinguished  from  **the  amount 
paid  at  the  tax  sale,"  was  used  in  view  of  the  fact  that  under 
the  provisions  of  section  3771  of  the  Political  Code  the  pur- 
chaser at  the  tax  sale  was  required  to  pay  an  added  amount 
to  the  purchase  price  to  redeem  the  property  from  all  sub- 
sequent taxes  before  securing  a  deed.  [6]  It  will  be  observed, 
then,  that  in  every  instance  the  purchaser,  in  whatever  form 
of  proceeding  the  relative  rights  of  the  purchaser  and  the 
property  owner  may  be  litigated,  is  entitled  to  be  reimbursed 
by  the  property  owner  **the  full  amount  of  taxes,  penalties, 
and  costs  paid  out  and  expended  by  him,  to  be  determined  by 
the  court,  in  pursuit  of  the  state's  title  to  the  property  so 
sold."  If  he  thus  receivep  the  full  amount  so  expended  by 
him,  the  amount  to  be  paid  by  the  county  wquld  be  the  differ- 
ence between  the  taxes,  penalties,  and  costs  paid  by  and  to  the 
purchaser  and  the  amount  bid  by  the  purchaser  at  the  time  of 
sale.  Under  the  new  scheme  for  the  protection  of  the  pur- 
chaser at  the  tax  sale  it  is  evident  that  the  primary  purpose  of 
this  legislation,  so  far  as  the  payment  by  the  county  is  con- 
cerned, was  to  reimburse  the  purchaser  the  amount  of  such  ex- 
cess paid  to  the  county,  over  and  above  the  taxes  justly  due  it. 
The  legislature  could  not  have  intended  that  the  county  should 
refund  taxes  justly  due  it.  On  the  contrary,  such  taxes  were 
to  be  paid  by  the  owner  to  the  purchaser. 

There  remains  to  be  considered  the  question  whether  in  the 
event  that  the  purchaser  fails  to  recover  judgment  against  the 
owner  for  the  taxes,  penalties,  and  costs  expended  by  him,  he 
can  recover  from  the  county  such  portion  of  the  taxes,  penal- 
ties, and  costs  as  he  thus  fails  to  secure  from  the  property 
owner.  The  question  is  of  importance  in  this  action  as  to  the 
repayment  of  void  tax  levies,  for  it  is  alleged  in  the  complaint 
that  in  the  action  between  the  purchaser  and  the  property 
owner  it  was  adjudged  that  the  initial  assessment  and  levy 
were  void  and  for  that  reason  the  purchaser  was  refused  any 
relief.  [6]  This  decision  was  erroneous.  Unless  all  subse- 
quent tax  levies  paid  by  her  were  also  void,  the  purchaser 
should  have  been  reimbursed  by  the  property  owner  for  all 
valid  tax  levies  paid  by  her.  In  the  absence  of  evidence  or 
allegation  the  presumption  is  that  the  other  four  assessments 
and  tax  levies  included  in  the  amount  required  to  be  paid  by 
the  purchaser  at  the  time  of  purchase  were  valid.  It  can- 
not be  ascertained  from  the  complaint  whether  these  four  valid 
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tax  levies  were  less  than  or  in  excess  of  the  $516  paid  by  the 
purchaser  at  the  tax  sale  which  is  now  sought  to  be  recovered, 
for  by  a  proviso  in  section  3897  of  the  Political  Code,  not  here- 
tofore mentioned  in  this  opinion,  upon  proper  authorization  by 
the  board  of  supervisors,  the  tax  collector  could  receive  a  bid 
for  less  than  the  full  amount  of  all  taxes,  penalties,  and  costs 
levied  upon  the  property.  So  far  as  appears  from  anything 
alleged  in  the  complaint,  the  property  in  question  may  have 
been  offered  in  accordance  with  these  provisions  at  a  price  less 
than  the  total  amount  of  taxes,  penalties,  and  coste  levied  upon 
the  property,  and  in  that  event  the  sum  of  $516,  for  all  that 
appears  in  the  complaint,  may  have  been  less  than  the  taxes 
justly  due  and  legally  levied  upon  said  property  for  the  four 
years  subsequent  to  the  levy  found  by  the  court  to  be  void. 
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fore  the  decree  in  the  action  between  the  purchaser  and  prop- 
erty owner  was  entered.  It  is  clear  that  the  right  of  the  pur- 
chaser to  be  reimbursed  by  the  county  is  predicated  upon  a 
formal  and  final  adjudication  that  the  title  acquired  by  him  at 
the  tax  sale  was  invalid  and  void.  It  follows  that  the  purchaser 
must  either  waive  his  right  to  appeal,  or  the  time  for  appeal 
must  expire,  or  an  appeal,  if  taken,  must  be  determined  before 
the  purchaser  can  claim  any  refund  from  the  county.  It  is 
obvious  that  under  the  statute  the  county  should  not  refund 
any  portion  of  the  money  paid  by  the  purchaser  until  final 
determination  of  the  right  of  the  purchaser  in  and  to  the  prop- 
erty in  question.  For  this  reason  the  claim  was  prematurely 
filed  with  the  county. 

The  judgment  of  the  trial  court  was  correct,  for  the  reason 
that  the  complaint  failed  to  show  any  ** excess"  to  be  refunded 
by  the  county  within  the  meaning  of  the  law,  and  for  the 
further  reason  that  the  claim  against  the  county  was  prema- 
turely filed,  and  such  claim  was  a  necessary  prerequisite  to 
the  filing  of  a  complaint.     (Pol.  Code,  sees,  3804,  3898.) 

The  judgment  is  affirmed. 

Melvin,  J.,  and  Lennon,  J.,''con<surred. 


{Jj,  A.  No.  4919.    Department  Two.—July  23,  1919.] 

P.  A.  MINTER)  Respondent,  v.  SAN  DIEGO  CONSOLI- 
DATED  GAS  &  ELECTRIC  COMPANY,  (a  Corpora- 
tion), Appellant 

[1]  Negligence  —  KnjjNo  or  Boy  V^hile  Climbing  Teee  —  Electric 
Shock  from  Power  Wire — ^Pleading — Sufficiency  of  Complaint. 
In  an  action  to  recover  damages  for  the  death  .of  plaintiff's  son, 
who  was  killed  by  an  electric  shock  from  one  of  the  defendant's 
power  wires  while  he  was  climbing  a  tree  growing  on  the  highway 
inmiediatelj  in  front  of  his  father's  premises,  and  whose  death  was 
alleged  to  have,  been  caused  bv  the  negligence  of  defendant  in 
maintaining  imperfectly  protected  wires  at  an  improper  distance 
from  the  tree,  the  cpurt  did  not  err  in  overruling  the  demurrer  to 
the  complaint,  where  it  alleged  a  duty  on  the  part  of  defendant  m 
to  so  maintain  its  wires  that  they  would  not  endanger  persons  in 
the  tree,  a  breach  of  such  duty,  and  an  injury  to  plaintiff  resulting 
from  that  failure  of  duty. 
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[2J  Electric  Corpor.\tions — Maintenance  of  Wires — Proximity  to 
Tree — Attraction  to  Children. — A  corporation  maintaining  elec- 
tric power  lines  strung  upon  wooden  poles  along  a  public  highway 
in  a  country  district,  one  wire  being  strung  at  a  height  of  about 
twenty-seven  feet  from  the  ground  and  at  a  distance  of  about 
fourteen  or  sixteen  inches  from  a  tree  in  front  of  plaintiff's  prem- 
ises, and  another  wire  being  strung  six  or  eight  feet  higher  and  at 
a  distance  from  the  tree  of  about  three  feet,  was  not  bound  to 
anticipate  that  children  might  be  attracted  to  climb  into  the  tree 
where  they  might  be  endangered  by  the  wires,  where  the  tree  was 
nearly  three  feet  in  diameter  at  the  ground,  the  first  limb  branch- 
ing out  over  six  feet  from  the  ground  and  for  a  considerable  dis- 
tance between  the  lower  branches  cmd  the  defendant's  wires  the 
tree  was  practically  bare  of  limbe. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sweet,  Steams  &  Forward  for  Appellant 

Crouch  &  Chambers  and  Wade  Garfield  for"  Respondent. 

LENNON,  J. — This  is  an  appeal  from  a  judgment  upon  a 
verdict  for  the  plaintiff  in  an  action  to  recover  damages  for 
the  death  of  the  plaintiff's  son.  The  deceased,  a  boy  sixteen 
years  of  age,  was  killed  by  an  electric  shock  from  one  of  the 
defendant's  power  wires  while  he  was  climbing  a  eucalyptus 
tree  growing  on  the  highway  immediately  in  front  of  his 
father's  premises.  The  death  was  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  maintaining  imperfectly 
protected  wires  at  an  improper  distance  from  the  tree. 

[1]  The  court  did  not  err  in  overruling  the  defendant's 
demurrer  to  the  complaint.  The  complaint  alleged  a  duty  on 
the  part  of  the  defendant  to  so  maintain  its  wires  that  they 
would  not  endanger  persons  in  the  tree,  a  breach  of  this  duty, 
and  an  injury  to  the  plaintiff  resulting  from  that  failure  of 
duty.  The  complaint,  therefore,  stated  the  three  elements 
necessary  to  sustain  an  action  to  recover  damages  for  neg- 
ligence. (Fallon  V.  United  Railroads,  28  Cal.  App.  60,  [151 
Pac.  290].) 

Upon  an  analysis  of  the  evidence  adduced  on  behalf  of  the 
plaintiff,  we  are  of  the  opinion  that  the  appellant's  motion 
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weeds  near  by.  He  looked  up  and  saw  the  boy  in  the  tree 
and  afterward  looked  down  again  to  his  work.  About  ninety 
seconds  after  that  he. heard  a  sliding  noise  in  the  tree.  Look- 
ing up  he  saw  the  body  of  the  deceased  lodged  in  the  crotch. 
The  body  was  then  in  a  position  to  indicate  that  it  had  slid 
down  the  trunk  of  the  tree  from  a  position  facing  north.  In 
that  position,  the  wires  of  the  defendant  would  have  been  to 
the  right  of  the  deceased.  The  boy's  right  hand  was  badly 
blistered  and  burned  with  the  exception  of  the  thumb,  index 
finger,  and  the  portion  of  the  hand  below  the  middle  of  the 
palm.  There  were  five  punctuated  bums  on  the  left  leg  be- 
tween the  knee  and  the  pelvis.  The  deceased  had  apparently 
been  instantly  killed. 

It  is  not  disputed  that  the  defendant  might  lawfully  main- 
tain its  power  wires  along  the  highway  in  front  of  the  plain- 
tiff's  premises,  being  under  the  duty,  however,  to  exercise 
such  care  in  the  operation  thereof  as  would  be  exercised  by  a 
reasonably  prudent  and  skillful  person  under  the  same  or 
similar  circumstances.  The  plaintiff  does  not  contend,  nor, 
indeed,  in  view  of  the  generally  known  and  accepted  prtie- 
tices  of  electric  companies,  could  he  well  contend  that  there 
was  a  failure  to  use  due  care  in  maintaining  an  insulated  two 
thousand  three  hundred  volt  wire  twenty-seven  feet  from  the 
ground  or  in  maintaining  an  eleven  thousand  volt  uninsulated 
wire  at  about  thirty-five  feet  from  the  ground  carried  through 
a  country  district  on  wooden  poles  set  along  a  public  highway. 
The  breach  of  duty  alleged  was  in  maintaining  these  wires 
without  further  protection  close  to  the  eujealyptus  tree  in 
front  of  the  plaintiff's  premises. 

If,  guided  by  those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  an  ordinarily  prudent  per- 
son would  have  had  reasonable  ground  to  suspect  that  the 
wires  so  placed  would  cause  injury,  the  plaintiff  can  be  said 
to  have  proved  a  breach  of  duty.  And  if  reasonable  men 
might  fairly  differ  as  to  the  answer  to  this  question,  the  ver- 
dict for  the  plaintiff  should  not  be  disturbed.  We  are  of 
the  opinion,  however,  that  it  could  not  be  fairly  and  reason- 
ably found  that  an  ordinarily  prudent  person  would  have  con- 
sidered additional  precautions  necessary  under  the  circum- 
stances here  presented. 

The  plaintiff  relies  on  the  case  of  Oiraudi  v.  Electric  Imp, 
Co,,  107  Cal.  120,  [48  Am.  St.  Rep.  114,  28  L.  R.  A.  596,  40 
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iimnemorial  habit  of  small  boys  to  climb  trees  filled  wiffh 
abundant  branches  extending  almost  to  the  ground  is  a  habit 
of  which  companies  stretching  their  wires  over  such  trees 
must  take  notice."  [2]  The  case  does  not  support  the  plain- 
tiff's contention  that  the  defendant  was  bound  to  anticipate 
that  children  might  be  attracted  to  climb  into  the  tree  where 
they  might  be  endangered  by  the  wires.  An  examination  of 
the  photographs,  appended  to  the  record  as  plaintiff's  exhibits 
**A,*'  **B'*  and  **C/'  as  well  as  uncontradicted  testimony, 
shows  that  the  tree  in  question  was  not  one  likely  to  appeal  to 
young  and  irresponsible  children.  It  was  nearly  three  feet 
in  diameter  at  the  ground.  The  first  limb  branched  out  over 
six  feet  from  the  ground.  For  a  considerable  distance  be- 
tween the  lower  branches  and  the  defendant's  wires  the  tree 
was  practically  bare  of  limbs.  Although  the  plaintiff  stated 
that  school  children  were  wont  to  frequent  his  store  and  to 
gather  around  the  tree,  there  was  no  attempt  to  show  that 
any  of  them  had  ever  undertaken  to  climb  the  tree.  The  facts 
of  the  case,  so  far  as  they  bear  upon  the  duty  of  the  defend- 
ant to  anticipate  that  the  wires  might  be  a  source  of  danger 
to  irresponsible  juvenile  climbers,  are  more  analogous  to  those 
in  May  field  etc.  Co.  v.  Wehb,  129  Ky.  395,  [130  Am.  St.  Rep. 
469,  18  L.  R.  A.  (N.  S.)  179,  111  S.  W.  712],  where  it  was 
held  that  the  company  was  not  bound  to  anticipate  that 
children  would  be  attT'acted  to  climb  two  nearly  parallel  guy 
wares  placed,  a  short  distance  apart  at  an  angle  of  forty-five 
degrees  from  the  ground  and  passing  within  eight  inches  of 
an  electric  wire  at  a  height  of  eighteen  feet.  Again,  in 
Graves  v.  WasJiington  etc.  Co.,  44  Wash.  675,  fll  L.  R.  A. 
(N.  S.)  452,  87  Pac.  956],  it  was  held  that  the  company  was 
not  bound  to  anticipate  that  boys  would  climb  into  dangrer 
from  its  wires,  placed  near  the  piers  of  a  public  bridge, 
thirty  feet  above  the  roadway.  This  decision  was  made  in 
the  face  of  evidence  that  the  piers  were  so  constructed  that 
their  braces  formed  a  ladder  which,  could  be  easily  ascended 
and  that  boys  sometimes  climbed  there  for  purposes  of  sport 
or  to  catch  pigeons  which  nested  about  the  bridge.  A  judg- 
ment for  the  plaintiff  was  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

The  plaintiff  appears  to  maintain  the  proposition  that  be- 
cause a  person  might  climb  the  tree  without  committing  a 
trespass,  it  was  incumbent  upon  the  defendant  to  assume  the 
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beyond  question  th^t  the  deceased  was  ^lilty  of  spme  neg- 
ligent act  after  entering  the  zone  of  danger.  The  question 
of  his  negligence  was,  therefore,  also  a  question  of  fact  for  the 
jury. 

While  isolated  sentences  from  the  court's  instructioi)s  to  the 
jury,  considered  alone  and  unqualified  by  the  context,  do, 
in  some  instances  noted  by  the  defendant,  appear  to  be  erro- 
neous or  misleading,  the  instructions,  viewed  as  a  whole,  are 
BuflSciently  clear  and  correct. 

The  judgment  appealed  from  is  reversed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 


[L.  A.  No.  4913.    Department  Two. — July  28,  1919.] 

PAUL  THOMPSON,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  Appellant. 

[1]  Pleading — Action  Against  Corporation — Misnomer  of  Cortora- 
TioN — Service  op  Process  upon  True  DEPfeNDANT — Jurisdiction  to 
Correct  Mistake. — In  an  action  against  a  railroad  corporation 
where  the  defendant  was  misnamed  as  "Southern  Pacific  Railroad 
Company"  instead  of  "Southern  Pacific  Company"  and  the  sum- 
mons was  served  upon  the  agent  of  the  latter  company,  which 
specially  appeared  in  the  action,  the  caurt  having  acquired  juris- 
diction of  the  person  of  the  defendant,  as  well  as  the  subject  matter 
of  the  suit,  possessed  the  power  to  correct  the  misnomer. 

[2]  Master  and  Servant — Assumption  op  Risk — Obvious  Dangers. — 
It  is  the  duty  of  a  master  to  provide  reasonably  safe  and  suitable 
appliances  with  or  upon  which  hifl  employee  19  to  work.  As  to 
those  things  and  appliances  which  it  becomes  the  master's  duty 
to  furnish,  the  servant  has  the  right  to  assume  that  the  master  has 
done  his  duty  and  that  the  appliances  are  reasonably  safe  and 
secure,  and  it  is  not  contributory  negligence  for  an  employee  to 
neglect  to  investigate  and  examine  the  conditions  as  to  the  safety 
of  the  appliances.  In  such  a  case  the  employee  is  held  only  to  have 
assumed  the  risk  of  a  danger  of  which  he  had  knowlcdsre,  or  the 
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copy  of  said  alias  summons,  attached  to  a  copy  of  the  com 
plaint,  was  served  upon  F.  H.  Reed  at  San  Francisco.  Mi 
Becd  at  that  time  was  the  duly  authorized  agent  (upon  whon 
process  might  be  served  in  the  state  of  California)  of  South 
em  Pacific  Company,  a  corporation  organized  and  existinf 
under  and  by  virtue  of  the  laws  of  the  state  of  Kentucky 
An  answer  to  the  complaint  wasi  filed  on  January  18,  1912,  bi 
the  Southern  Pacific  Railroad  Company.  On  January  27 
1912,  Southern  Pacific  Company,  appearing  especially  for  thi 
purposes  of  the  motion,  gave  notice  of  intention  to  move  t( 
quash  the  alias  summons  served  on  Mr.  Reed  and  to  set  asid< 
pretended  service  upon  the  grounds,  among  others,  that  saic 
summons  had  not  been  regularly  issued  and  that  said  South 
ern  Pacific  Company  was  npt  a  party  to  the  action. 

This  motion  was  heard  and  denied  on  February  19, 1912. 

On  December  10,  1914,  plaintiff  served  and  filed  his  notice 
of  motion  for  leave  to  amend  his  complaint  by  striking  out 
the  word  ** Railroad"  wherever  it  appeared  as  a  part  of  the 
name  of '  defendant.  The  motion  was  made  upon  the  ground 
that  the  true  name  of  defendant  was  **  Southern  Pacific  Com- 
pany" instead  of  ** Southern  Pacific  Railroad  Company,"  and 
on  the  further  ground  that  Southern  Pacific  Company  had 
been  properly  served  and  had  appeared  in  the  action.  On  De- 
cember 12,  1914,  Southern  Pacific  Company  served  and  filed 
its  notice  of  objections  and  answer  to  said  motion  to  amend 
plaintiff's  complaint,  pleading,  among  other  things,  that  it  was 
organized  under  the  laws  of  Kentucky  and  denying  that  it  had 
any  corporate  connection  whatsoever  with  the  Southern  Pacific 
Railroad  Company.  There  was  also  an  averment  that  plain- 
tiff's alleged  cause  of  action  (which  was  based  upon  physical 
injuries  received  on  November  12,  1909)  was  barred  by  the 
statute  of  limitations.  This  answer  was  accompanied  by  cer- 
tain affidavits.  One  of  these  was  made  by  D.  P.  Ewing.  In 
it  he  deposed  that  he  was  assistant  secretary  of  Southern  Pa- 
cific Railroad  Company,  defendant  in  the  action,  which  was 
a  corporation  formed  under  the  general  laws  of  California, 
Arizona  and  New  Mexico,  and  that  he  was  not  an  officer  of 
Southern  Pacific  Company,  a  Kentucky  corporation.  T.  0.  Ed- 
wards deposed  that  he  was  assistant  secretary  of  Southern  Pa- 
cific Company,  a  corporation  created  by  the  laws  of  Kentucky ; 
that  said  corporation  had  not  been  served  with  process  and 
that  said  Southern  Pacific  Company  was  a  ''different,  sep- 
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proof"  and  lays  upon  defendant  the  duty  of  proving  the 
state  of  plaintiff's  mind  and  the  extent  of  his  understanding. 
[3]  The  criticism  is  not  well  taken.  The  instruction  merely 
states  a  well-known  rule  that  a  sej-vant  is  deemed  to  have  as- 
sumed a  risk  when  he  knows  not  only  the  defects  in  the  instru- 
mentalities used  by  him,  but  the  dangers  and  risks  arising  by 
reason  of  such  defects.  (Nof singer  v.  Goldman,  122  Cal.  609— 
618,  [55  Pac.  425] ;  Piffeon  v.  Fuller,  156  Cal.  691,  [105  Pae. 
976].  [4]  In  this  case  plaintiff  must  have  known  that  he 
would  almost  certainly  be  injured  if  a  car  should  be  sent  down 
against  the  cars  on  the  ** house  track."  But  it  was  for  the 
jury  to  determine  whether  or  not  he  knew  that  there  was  any 
imminence  of  the  use  of  that  track  for  switching  at  that  time 
and  under  the  existing  circumstances. 

Two  other  instructions  offered  by  defendant  were  given  with 
modifications  based  upon  the  principles  discussed  above.  The 
court  committed  no  error  in  making  the  changes  to  which  de- 
fendant objects.    The  charge  to  the  jury  was  full  and  fair. 

Defendant's  motion  for  nonsuit  was  properly  denied. 

The  judgment  is  afSrmed. 

Wilbur,  J.,  and  Lennon,  J.,  concurred. 


[L.  A.  No.  4946.    Department  One.—July  30,  1919.] 

EDMON  GORDON  BENNETT  et  al.,  Respondents,  v.  HOW-' 
ARD  J.  POTTER,  AppeUant. 

[1]  Attorney  and  Cuent  —  Written  Contract  op  Employment — 
Prosecution  op  Action  for  Partition  and  Accounting — Compen- 
sation FOR  Services. — A  written  contract  employing  attorneys  ^t 
law  to  prosecute  actions  for  the  partition  of  land,  and  for  an  ac- 
counting between  the  partitioners  respecting  their  transactions  as 
tenants  in  common  of  the  land,  and  providing  that  such  attomejs 
"shall  receive  as  their  compensation  ten  (10)  per  cent  of  whatever 
is  recovered,  either  by  litigation  or  settlement,  excepting  that  if 
the  court  makes  an  allowance  for  an  attorney's  fee  in  said  parti- 
tion suit  or  other  suits  then  such  fee  shall  belong  to  the  said 
law  firm,  exclusive  of  the  said  ten  (10)  per  cent  so  to  be  paid  by 
the  party  of  the  first  part,"  does  not  justify  the  allowance  to  such 
attorneys  of  ten  per  cent  of  the  value  of  the  land  set  off  to  their 
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[8]  Id. — Previous  Transact 
stated  where  there  have 
parties  from  which  the 

[9]  Id. — Promise  to  Pay  E 
fundamental  difference  1 
debt  made  upon  no  new 
is  founded  on  a  new  co 
which  the  creditor  binds 
bj  some  other  valid  ag 
effect  of  merging  the  ori 
it  as  a  living  contract. 

APPEAL  from  a  judt 
Angeles  County.    G.  W 

The  facts  are  stated  ii 

William  M.  Hiatt  anc 
pellant. 

Hugh  Kelley  for  Re6p< 

SHAW,  J.— The  defe 
favor  of  the  plaintiff.  1 
only  controversy  concern 
of  which  covered  the  san 

The  plaintiffs  were  a1 
practice  of  law.  The  d( 
common  with  S.  W.  Slinl 
160  acres  of  land  and  ce 
erty  used  on  the  land  ii 
defendant  having  elevei 
Slinkards  five-sixteenths 
the  plaintiffs,  as  attorne. 
tion  of  the  land  and  the 
accounting  between  hims 
transactions  as  tenants  i 
of  employment  was  in 
actions,  one  for  partitic 
prosecuted  the  same  to  a 
of  the  complaint  states 
tract  aforesaid,  claiming 
The  third  count  alleges  ^ 
stated  between  the  part: 
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1.  As  to  the  first  count,  the  findings  in  the  case  at  bar  were 
to  the  effect  that  the  plaintiffs  were  entitled  to  recover  of 
Potter  the  sum  of  $2,750  on  account  of  the  services  rendered  in 
pursuance  of  the  written  contract.  Of  this  sum  $1,750  was 
allowed  as  ten  per  cent  on  the  value  of  the  land  set  off  to 
Potter  and  one  thousand  dollars  on  account  of  the  fee  allowed 
in  the  partition  suit.  The  findings  declare  that  the  meaning 
of  the  contract  of  employment  is  **that  as  compensation  for 
such  services  said  plaintiffs  were  to  receive  ten  per  cent  of 
whatever  was  allowed  or  recovered  by  said  litigation  or  settle- 
ment thereof;  and  in  addition  thereto,  to  receive  any  attor- 
ney's fees  allowed  to  the  defendant,  Howard  J.  Potter,  in  such 
litigation." 

[1]  We  cannot  agree  with  this  interpretation.  The  pro- 
visions of  the  contract  regarding  compensation  are  uncertain 
and  ambiguous.  Such  a  contract  *'may  be  explained  by  refer- 
ence to  the  circumstances  under  which  it  was  made,  and  the 
matter  to  which  it  relates"  (Civ.  Code,  sec.  1647) ;  it  is  to  be 
"interpreted  most  strongly  against  the  party  who  caused  the 
uncertainty  to  exist"  (Civ.  Code,  sec.  1654) ;  and  the  language 
does  not  of  necessity  govern  its  interpretation  if  it  involves  an 
absurdity.  (Civ.  Code,  sec.  1638).  The  contract  was  drawn 
by  the  plaintiff,  Bennett.  Hence,  it  is  to  be  interpreted  most 
strongly  against  the  plaintiffs.  This  rule  is  accentuated  by 
the  fact  that  the  plaintiffs  were  attorneys  at  law  and  presum- 
ably familiar  with  legal  terms  and  proceedings  and  accus- 
tomed to  the  use  of  language  appropriate  to  the  framing  of 
contracts,  while  the  defendant  was  a  business  man  with  no 
special  knowledge  of,  or  familiarity  with,  these  subjects. 

The  partition  suit  was  solely  for  the  partition  of  the  land. 
The  judgment  therein  was  for  a  partition  in  kind,  setting  off 
a  certain  parcel  thereof  in  severalty  to  Potter  and  the  re- 
mainder in  severalty  to  the  Slinkards.  The  complaint  in  the 
action  for  an  acounting  set  forth  the  ownership  of  the  land 
in  common  by  the  parties,  that  they  had  been  farming  the 
same  together  for  the  common  benefit,  their  respective  interest 
in  the  profits  and  the  personal  property  in  use  being  the  same 
as  in  the  land,  as  above  stated ;  that  Potter  had  expended  cer- 
tain sums  of  money  in  the  enterprise ;  that  the  Slinkards  had 
received  profits  therefrom  for  which  they  had  failed  to  pay 
nr  account  to  Potter :  and  prayed  that  an  account  be  taken,  that 
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ing  to  their  interests,  and  that  judgment  be  given  to  Potter 
for  the  amount  found  due  him.  Some  alfalfa  hay  was  divided 
between  them  by  an  agreement  made  while  the^  action  was 
pending  and  is  not  mentioned  in  the  judgment.  The  other 
personal  property  was  sold  by  them  and  taken  into  the  ac- 
count. The  judgment  was  for  $375  in  favor  of  Potter.  The 
complaint  in  the  case  at  bar  contains  no  allegations  relating 
to  the  value  of  the  services  in  obtaining  the  division  of  the 
hay. 

The  attorney's  fee  allowed  in  the  partition  suit  was  based 
on  the  allegation  of  the  complaint  in  that  action  **that  two 
thousand  dollars  is  a  reasonable  counsel  fee  for  the  services 
rendered  and  to  be  rendered  herein."  It  is  to  be  presumed 
that  the  amount  allowed  was  considered  by  the  court  to  be  the 
full  value  of  the  services  rendered,  the  more  especially  since 
an  additional  amount  was  allowed  to  other  attorneys  for 
services  to  the  Slinka^ds.  We  must  also  presume  that  the 
provision  of  the  contract' that  the  plaintiffs  should  have  **ten 
per  cent  of  whatever  is  recovered"  was  considered  by  the 
parties  to  be  full  compensation,  so  far  as  it  applied  to  the  par- 
ticular suit,  for  all  services  to  be  rendered  by  plaintiffs  as  at- 
torneys in  that  action,  if,  as  might  be  the  case,  no  attorney's 
fee  was  allowed  therein.  An  interpretation  which  would  give 
them  both,  as  that  of  the  court  below  does,  would  involve  the 
absurdity  of  giving  them  twice  the  value  of  the  service  ren- 
dered. Such  construction  cannot  be  allowed  if  any  other 
reasonable  interpretation  can  be  found.  Under  section  1638, 
aforesaid,  the  language  which  is  supposed  to  declare  the  ab- 
surdity does  not  necessarily  *  *  govern  its  interpretation. ' '  The 
two  provisions  should,  therefore,  be  held  not  to  be  cumulative 
with  respect  to  the  partition  suit. 

Furthermore,  the  language  itself  does  not  warrant  the 
court's  interpretation.  Its  conclusion  was  that  the  phrase 
*'ten  per  cent  of  whatever  is  recovered,"  means  **ten  per  cent 
of  the  value  of  whatever  is  recovered."  But  the  contract  does 
not  mention  value.  '  It  was  ten  per  cent  of  the  thing  itself  that 
the  plaintiffs  were  to  receive.  If  we  asume  that  the  land  set 
off  to  a  party  in  an  action  for  partition  is  ** recovered"  by  hinr, 
then  plaintiffs  would  be  entitled  to  a  one-tenth  interest  in 
Potter's  share  of  the  land  and  they  could  not  maintain  an 
action  for  the  value  thereof.  Moreover,  there  was  no  issue  in 
the  partition  suit,  as  to  the  title  to  the  land,  or  as  to  the  re- 
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tract,  were  entitled  to  ten  per  cent  thereof.  But  the  complaint 
needs  amendment  in  order  to  present  clearly  and  specifically 
the  claim  for  that  part  of  the  compensation. 

2.  The  court  also  found  that  there  had  been  an  account 
stated  between  the  plaintiffs  and  the  defendant,  as  alleged  in 
the  complaint,  and  that  it  was  thereby  ascertained  and  agreed 
that  defendant  was  indebted  to  plaintiff  in  the  sum  of  $2,750 
on  account  of  the  services  rendered  by  them  to  Potter  under 
the  contract  aforesaid.  [3]  We  think  this  finding  is  not  sup- 
ported by  suflRcient  evidence. 

The  evidence  does  not  show  that  any  account  was  kept  in 
writing,  or  that  any  written  statement  of  account  was  ever 
presented  or  delivered  to  the  defendant,  or  agreed  to  or  ac- 
quiesced in  by  him.  The  finding  is  based  exclusively  on  the 
testimony  of  the  plaintiff,  TumbuU,  relating  a  conversation 
he  says  he  had  with  Potter  on  the  6th  of  April,  1915,  shortly 
after  the  judgments  were  given  in  the  two  actions. 

[4]  It  has  been  held  by  this  court  that  an  account  stated 
may  be  shown  by  proof  of  an  oral  agreement  as  to  the  amount 
due,  although  no  writing  is  exhibited  at  the  time.  {Converse 
V.  Scott,  137  Cal.  239,  [70  Pac.  13].)  The  decision  states  the 
rule  to  be  that  such  would  be  the  case  even  if  no  written  evi- 
dence of  the  account  had  ever  existed.  (See,  also,  1  Corpus 
Juris,  p.  682,  sec.  256.)  Somewhat  in  conflict  with  this  is  the 
case  of  Coffee  v.  Williams,  103  Cal.  556,  [37  Pac.  504],  where 
the  court. said:  **An  account  stated  is  a  document — a  writing 
—  which  exhibits  the  state  of  the  accounts  between  the  parties 
and  the  balance  owing  from  one  to  the  other.  '■  In  Oardner  v. 
Watson,  170  Cal.  574,  [150  Pac.  994],  and  again  in  Merchants' 
Nat,  Bank  v.  CarmicJiael,  178  Cal.  446,  [173  Pac.  999],  this 
court  quoted  the  above  passage  from  Coffee  v.  Williams  with 
approval.  But  neither  of  these  cases  involved  the  question 
whether  or  not  the  account  as  stated  must  e^ist  in  writing. 
Converse  v.  Scott  has  not  been  overruled  on  this  point  and  we 
may  assume  it  to  be  correct. 

TumbuU  testified  that  in  the  conversation  with  Potter  they 
agreed  that  the  value  of  the  land  set  off  to  Potter  in  the  suit 
should  be  fixed  at  seventeen  thousand  five  hundred  dollars 
**for  the  purpose  of  fixing  the  percentage."  The  only  testi- 
mony that  tended  to  show  an  account  stated  was  given  on 
cross-examination.  He  said :  **I  did  not  make  any  statement 
to  him  that  we  would  charge  him  any  amount."    He  added 
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that  after  Potter  had  assented  to  the  proposal  to  fix  the  value 
of  the  ranch  at  seventeen  thousand  five  hundred  dollars  he 
said  to  Potter:  '*  'That  makes  $2,750  for  those  two  cases.' 
We  didn't  have  any  words  about  it  at  all.  We  arrived  at  a 
figure  of  $2,750— $1,750  on  the  basis  of  ten  per  cent  of  seven- 
teen thousand  five  hundred  dollars,  plus  one  thousand  dollars 
which  the  court  had  agreed  should  be  allowed  to  us,  and  at 
that  time  he  gave  us  a  check  for  two  hundred  dollars  and  told 
us  he  expected  one  thousand  five  hundred  dollars  from 
his  ore  shipment  and  would  pay  up  the  balance  as  soon  as  he 
could."  Potter  denied  that  any  such  conversation  occurred 
at  any  time,  and  he  said  that  the  two  hundred  dollars  was 
paid  because  Turnbull  told  him  the  firm  had  been  under  heavy 
expenses,  that  their  fees  were  not  coming  in  and  that  they 
needed  some  money;  that  the  first  knowledge  he  had  that 
plaintiffs  proposed  to  charge  ten  per  cent  of  the  value  in  addi- 
tion to  the  one  thousand  dollars  was  on  the  day  before  this 
action  against  him  was  begun  and  that  he  then  vigorously  ob- 
jected to  the  double  charge.  But  as  the  finding  was  against 
defendant  we  can  consider  only  the  testimony  of  Turnbull. 

We  have  already  seen  that  the  contract  did  not  allow  the 
plaintiffs  double  compensation  for  the  services  in  the  partition 
suit,  or  more  therefor  than  the  fee  of  one  thousand  dollars 
therein  allowed.  For  the  services  in  the  accounting  suit  the 
contract  fixed  the  sum  of  $37.50  (ten  per  cent  of  $375)  as 
compensation.  The  testimony  shows  that  the  value  of  the 
personal  property  divided  was  not  considered  or  fixed.  Even 
if  it  had  been  valued,  the  value  would  be  immaterial,  for  the 
contract  gave  plaintiffs  no  right  to  ten  per  cent  of  its  value, 
but  only  ten  per  cent  in  kind  for  that  service.  The  result  is 
that  if  the  oral  account  stated  is  good,  it  would  have  the  effect 
of  materially  altering  the  written  contract  in  these  particulars 
and  it  would  practically  double  the  amount  which  plaintiffs 
would  be  entitled  to  recover  for  the  services  thereunder.  [6] 
An  account  stated  is  a  mere  unperformed  promise  by  one 
party  to  pay  a  stated  sum  to  another,  and  it  is  therefore  an 
executory  contract.  (Civ.  Cod^,  sec.  1661 ;  Pear  sail  v.  Henry, 
153  Cal.  325,  [95  Pac.  154].)  [6]  To  allow  a  written  con- 
tract to  be  thus  altered  by  an  oral  statement  of  account,  or  by 
any  statement  not  agreed  to  in  writing  by  the  debtor,  would 
violate  the  rule  of  the  code  that  **a  contract  in  writing  may 


Digitized  by  VjOOQ IC 


746  Bennett  v.  Potter.  [180  Cal. 

arise.  **It  cannot  be  made  the  instrument  to  per  se  create  a 
liability  where  none  before  existed."  (Austin  v.  Wilson,  11 
N.  Y.  Supp.  566 ;  Stimson  Mill  Co.  v.  Hughes  Mfg,  Co.,  8  Cal. 
App.  561,  [97  Pac.  322].)  The  case  last  cited  is  a  good  iUus- 
tration  of  the  proposition  just  stated.  The  plaintiff  there  had 
sold  lumber  and  delivered  it  to  one  Coffey,  and,  claiming  that 
it  was  really  sold  to  the  defendant,  had  thereafter  rendered  ac- 
counts therefor  to  the  defendant  as  the  debtor  therefor,  which 
defendant  had  kept  for  a  long  time  without  making  any  objec- 
tion thereto,  or  any  denial  of  its  liability  therefor,  thus  raising 
the  inference  that  it  acquiesced  therein.  In  fact  the  lumber 
had  been  sold  to  Coffey  and  not  to  defendant  and  defendant 
was  in  nowise  liable  therefor,  unless  upon  account  stated  by 
reason  of  acquiescence  in  the  aforesaid  statements  rendered  to 
it.  The  court  held  that  such  * '  itemized  statements  could  not  be 
made  to  create  an  indebtedness.''  As  €ui  illustration  of  the 
proposition  first  stated  there  is  the  case  of  Jasper  Tr.  Co,  v. 
Lampkin,  162  Ala.  388,  [136  Am.  St.  Rep.  33,  24  L.  R.  A. 
(N.  S.)  1237,  50  South.  337].  Plaintiff  held  certain  promis- 
sory notes  of  the  defendant  and  long  after  they  had  become 
due  had  sent  to  defendant  written  statements  of  the  amounts 
due  thereon  for  principal  and  accrued  interest  and  the  de- 
fendant had  assented  to  the  accuracy  of  the  amounts  stated. 
We  quote  from  the  decision  at  length : 

**  At  an  early  day  in  England  it  was  held  that  where  a  debt 
was  evidenced  by  an  instrument  under  seal,  a  recovery  could 
not  be  had  in  an  action  of  assumpsit.  One  reason  seems  to  be 
that  there  is  no  consideration  for  the  new  promise,  because 
the  party  is  already  bound  by  the  higher  evidence  of  debt  to 
pay,  and  the  court  says :  *  There  must  be  at  least  some  addi- 
tional consideration,  such  as  items,  for  instance,  foreign  to 
the  articles  of  agreement,  introduced  into  the  account  and  in- 
cluded within  the  promise,  in  order  to  take  the  claim  founded 
npon  it  out  of  the  operation  of  the  agreement  or  contract 
under  seal ;  otherwise,  the  plaintiffs  below  must  be  confined  to 
their  action  of  covenant,  founded  upon  the  articles  of  agree- 
ment, for  the  recovery  of  their  claim.'  {Gilson  v.  Steumrt,  7 
Watts  (Pa.),  100.)  It  was  also  decided  that  'where  a  sum  of 
money  is  secured  by  a  deed,  and  a  balance  is  struck  for  the 
pilrpose  of  ascertaining  how  much  remains  due  thereon,  and 
the  obligor  admits  the  correctness  of  the  account  and  promises 
to  pay  it,  debt  or  sinxple  contract  on  an  account  stated  will 
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E.  E.  Bacon,  W.  E.  Mitchell,  Samuel  Poorman,  Jr.,  Gibson, 
Dunn  &  Crutcher,  Hunsaker,  Britt  &  Edwards  for  Respondent 
in  L.  A.  No.  5886. 

ME'LVIN,  J. — Certain  parties  to  a  proceeding  on  objections 
by  the  heir  at  law  to  the  distribution  of  the  estate  under  the 
will  of  Eugenie  A.  DufSll  have  appealed  from  the^decree  of 
distribution.  These  are  Albert  Duflfill,  a  minor,  by  his  guard- 
ian, Los  Angeles  Trust  &  Savings  Bank,  a  corporation,  Martha 
DuflSll,  and  Los  Angeles  Trust  &  Savings  Bank,  a  corporation, 
executor  and  trustee  named  in  the  will. 

While  the  appeal  is  general;  appellants  attack  (1)  that  part 
of  the  decree  holding  invalid  the  provision  in  the  will  reducing 
the  devise  to  Harry  Duffill  (son  of  the  testatrix) ,  and  making 
smaller  his  annuity  in  the  event  of  his  marriage  to  Mrs.  Alice 
McNamara,  and  (2)  that  portion  of  the  judgment  by  which 
one-half  of  certain  stock  dividends  received  by  the  executor 
during  administration  and  paid,  as  appellants  allege,  from 
the  earnings  of  the  Grasselli  Chemical  Company  which  ac- 
crued prior  to  the  death  of  Eugenie  A.  DufSll,  should  go  to 
Harry  Duffill  at  once  as  income  from  a  trust  created  by  the 
will,  the  contention  of  appellants  being  that  these  dividends 
should  become  part  of  the  cof^piLs  of  the  trust  for  subsequent 
distribution  under  the  terms  thereof. 

The  ^dll  was  dated  September  10,  1914.  Mrs.  Duffill,  the 
testatrix,  died  January  7,  1916.  At  the  time  of  the  execu- 
tion of  the  will  Harry  Duffill  was  living  with  his  mother. 
Martha  Duffill,  Harry 's  wife,  and  their  son  Albert  were  living 
elsewhere.  A  suit  for  divorce  in  which  she  was  plaintiff  and 
in  which  Mrs.  Alice  McNamara  was  named  as  co-respondent 
was  pending.  This  was  later  tried,  an  interlocutory  decree 
being  entered  December  14,  1914.  A  final  decree  was  given 
on  the  sixteenth  day  of  December,  1915,  and  on  the  following 
day  Mrs.  McNamara  and  Harry  Duffill  were  married.  The 
latter  immediately  apprised  his  mother  of  the  marriage. 

The  principal  asset  of  the  estate  was  4,467  shares  of  stock 
of  the  Grasselli  Chemical  Company,  of  the  par  value  of  $446,- 
700,  which  had  paid  excellent  dividends.  Its  value  had  been 
augmented  shortly  before  the  death  of  the  testatrix  by  the  pay- 
ment of  a  stock  dividend  of  ten  per  cent,  which  was  received 
by  the  executor  after  her  death,  and  thereafter  other  divi- 
dends both  in  cash  and  stock  were  declared  and  paid. 
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court  did  not  err  in  holding  that  the  provision  of  the  will  in 
restraint  of  marriage  was  void. 

We  shall  now  discuss  the  stock  dividends  declared  and  paid 
after  Mrs.  Duffiirs  death.  The  question,  according  to  the 
trustee  and  its  associated  appellants,  is  this:  Do  such  divi- 
dends constitute  parts  of  the  corpus  of  the  residuary  estate 
or  are  they  to  be  regarded  as  part  of  the  income  thereof  t 
Respondent  Harry  Duflfill  insists  that  the  stock  dividends 
were  actually  paid  from  earnings  of  the  GrasseUi  Chemical 
Company  which  had  been  accumulated  after  the  death  of  the 
testatrix.  We  shall  examine  this  contention  before  deter- 
mining the  rule  of  distribution  applicable  to  the  dividends. 
The  facts  as  stipulated  are  as  follows : 

On  November  23,  1916,  the  directors  of  the  Grasselli 
Chemical  Company  resolved  that  there  be  distributed  to  the 
common  stockholders  of  record  Decanber  15,  1916,  **out  of 
the  surplus  accumulated  prior  to  March  1, 1913"  a  ten  per  cent 
common  stock  dividend,  payable  Januaiy  2,  1917.  On  Au- 
gust 23,  1917,  a  similar  resolution  was  passed  making  a  stock 
dividend  of  three  and  one-half  per  cent,  payable  out  of  the 
feame  surplus,  the  **same  to  be  distributed  on  September  29, 
1917."  On  November  22,  1917,  the  said  directors  resolved 
that  there  be  distributed  to  the  common  stockholders  of 
record  December  15,  1917,  out  of  the  earnings  of  the  year 
1917,  a  4.15  per  cent  dividend,  the  same  to  be  distributed 
December  31,  1917.  It  was  further  stipulated  that  the 
Grasselli  Chemical  Company  had  surplus  and  undivided  pr6- 
fits  of  the  value  shown  on  its  books  in  the  following  amounts 
upon  the  dates  specified : 
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small,  as  income,  and  stock  dividends,  whenever  earned  and 
however  declared,  as  capital,  and  the  rule,  accordingrly,  is 
a  simple  one.  Cash  dividends  belong  to  the  tenant  for  life  and 
stock  dividends  to  the  corptus.  There  is  little  doubt,  how- 
ever, that  this  rule  works  great  hardship  and  injustice  in 
many  cases.  Hence  the  rule  is  not  rigidly  adhered  to,  but 
the  court,  in  deciding  whether  the  distribution  is  a  stock  . 
or  a  cash  dividend,  may  consider  the  actual  and  substantial 
character  of  the  transaction,  and  not  its  nominal  character 
merely."  [6]  That  we  adopt  the  American  or  Pennsylvania 
rule  is  evident  from  the  foregoing  discussion  and  the  cases 
cited.  In  re  Osborne,  209  N.  Y.  450-477,  [Ann.  Cas.  1915A, 
298,  50  L.  R.  A.  (N.  S.)  510,  103  N.  E.  723,  823],  is  an 
excellent  example  of  the  application  of  the  rule  tvhich  there 
was  stated  as  follows:  **1.  Ordinary  dividends,  regardless 
of  the  time  when  the  surplus  out  of  which  they  are  payable 
was  accumulated,  should  be  paid  to  the  life  beneficiary  of 
the  trust.  2.  Ebctraordinary  dividends,  payable  from  the 
accumulated  earnings  of  the  company,  whether  payable  in 
cash  or  stock,  belong  to  the  life  beneficiary,  unless  they  en- 
trench in  whole  or  in  part  upon  the  capital  of  the  trust  fund 
as  received  from  the  testator  or  maker  of  the  trust  or  invested 
in  the  stock,  in  which  case  such  extraordinary  dividends 
should  be  returned  to  the  trust  fund  or  apportioned  between 
the  trust  fund  and  the  life  beneficiary  in  such  a  way  as  to 
preserve  the  integrity  of  the  trust  fund.''  Tested  by  this 
rule  the  decision  of  the  probate  court  distributing  one-half 
of  the  stock  dividends  to  Harry  Dufiill  must  stand. 

That  part  of  the  judgment  from  which  the  executor  and 
trustee  and  its  associates  appeal,  therefore,  should  be  af- 
firmed. 

We  will  now  consider  the  appeal  of  Harry  DuffiU  from 
certain  parts  of  the  decree,  and  hereinafter  in  this  opinion 
we  shall  refer  to  him  as  **the  appellant.*'  His  appeal  is 
from  so  much  of  the  decree  of  distribution  as  upholds  any 
part  of  the  trust  scheme  set  forth  in  the  will  of  his  mother. 
Appellant's  counsel  contend  that  the  two  trust  schemes,  one 
chiefly  for  the  supposed  benefit  of  himself  and  the  other  to 
provide  an  income  for  his  son  Albert,  and  to  distribute  half 
the  accumulated  fortune  to  the  latter  after  his  minority,  are 
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years  with  the  limitation  that  said  entire  portion  shall  have 
heen  distributed  by  said  trustee  to  my  said  grandson  on  or 
before  the  time  when  said  grandson  shall  have  attained  the 
age  of  twenty-five  years/'  The  decree  of  distribution  pro- 
vides as  follows:  **That  the  provisions  of  said  Paragraph 
Fifthly  in  restraint  of  the  marriage  of  the  said  Harry  Duffill 
with  said  Mrs.  Alice  McNamara  are,  and  each  of  them  is, 
null  and  void,  and  also  that  each  and  every  the  directions, 
trusts  and  provisions  of  said  Paragraph  Fifthly  for  the 
accumulation  of  the  income  of  testatrix'  residuary  estate, 
except  in  so  far  as  such  accumulation  is  directed  to  be  made 
for  the  benefit  of  said  minor,  Albert  DufBU,  and  only  during 
his  minority,  are  altogether  in  contravention  of  the  statutes 
of  the  state  of  California  in  such  ease  made  and  provided, 
and  are  void;  that  the  devise  and  bequest  of  all  the  rest, 
residue  and  remainder  of  the  estate  of  the  decedent  to  the 
Los  Angeles  Trust  &  Savings  Bank,  in  trust,  as  provided  in 
said  Paragraph  Fifthly  of  said  will,  constitutes  a  valid  trust, 
and  should  be  enforced  according  to  the  provisions  of  said 
will,  except  in  the  particulars  wherein  said  provisions  have 
hereinbefore  been  found  and  declared  to  be  illegal  and  void." 
The  other  portions  of  the  decree  relate  to  the  carrying  out 
of  the  details  of  this  general  order  of  distribution. 

It  is  conceded  ,that  the  implied  directions  for  the  accumu- 
lation of  thp  income  except  in  the  trust  estate  of  the  minor 
are  void.  But  only  such  directions  are  made  void  by  the 
statute  (Civ.  Code,  sec.  723;  Estate  of  Pforr,  144  Cal.  121, 
[77  Pac.  825]).  [7]  But  the  gift  of  the  income  does  not 
fall  with  the  invalid  direction  for  accumulation.  Section 
733  of  the  Civil  Code  is  as  follows:  "When,  in  consequence 
of  a  valid  limitation  of  a  future  interest,  there  is  a  suspen- 
sion of  the  power  of  alienation  or  of  the  ownership  during 
the  continuation  of  which  the  income  is  undisposed  of,  and 
no  valid  direction  for  its  accumulation  is  given,  such  income 
belongs  to  the  persons  presumptively  entitled  to  the  next 
eventual  interest."  The  courts  of  New  York  under  a  similar 
statute  have  consistently  held  that  the  void  trust  for  ac- 
cumulation of  income  does  not  invalidate  the  gift  of  the 
principal.  (Kilpatrick  v.  Johnson,  15  N.  T.  322;  Pniyn  v. 
Sears,  96  Misc.  Rep.  200,  [161  N.  Y.  Supp.  58] ;  Cochrane 
V.  Schell,  140  N.  Y.  516,  [35  N.  E.  971] ;  Manice  v.  Manice, 
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No  other  subjects  discussed  in  the  briefs  require  further 
analysis  or  comment. 

That  part  of  the  judgment  attacked  in  the  appeal  of  Harry 
Duffill  (L.  A.  No.  5907)  is  affirmed. 

That  part  of  the  judgment  from  which  the  executor  and 
trustee  and  its  associates  appeal  is  affirmed. 

Shaw,  J.,  Olney,  J.,  Lawlor,  J.,  Wilbur,  J.,  Lennon,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 

All  the  Justices  concurred 


[L.  A.  No.  4923.    Department  One.—Jnly  30,  1919.] 

PERLEC.PEMBERTON,  Respondent,  v.  EDWARD  ARNT, 

Appellant 

£1]  Negugence — Personal  Injuries — Collision  of  Automobile  With 
PtoESTRiAN  on  City  Street — Evidence — Traptic  Ordinance — Con- 
flict With  Motor  Vehicle  Act — Findings — ^Lagk  of  Prejudice. — 
In  an  action  to  recover  damages  for  personal  injuries  sustained  by 
ft  pedestrian  on  a  city  street  from  being  struck  by  an  automobile 
alleged  to  have  been  negligently  operated  by  defendant,  tbe  admia- 
flion  in  evidence  over  defendant's  objection  of  a  section  of  an  ordi- 
nance of  the  city  providing  that  the  driver  of  any  vehicle  in  turn- 
ing to  the  right  from  one  street  into  another  shall  turn  the  corner 
as  near  the  right-hand  curb  as  possible,  even  if  erroneous,  on  the 
ground  that  the  section  had  been  superseded  by  the  Motor  Vehicle 
Act  (Stats.  1913,  p.  639),  providing  that  the  driver  of  any  vehicle 
in  turning  to  the  right  from  one  street  into  another  shall  keep 
to  the  right  of  the  center  thereof,  was  without  prejudice,  where 
the  court  not  only  found  that  at  the  time  of  the  accident  the  de- 
fendant was  violating  the  city  ordinance,  but  also,  that  he  was 
violating  the  Motor  Vehicle  Act  itself,  in  that  he  did  not  keep 
to  the  right  of  the  center  of  the  street  intersection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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SwaflSeld,  SwaflSeld  and  Chris  Wilson,  Jr.,  for  Appellant 
I^gle  Carpenter  and  Chas.  W.  Pourl  for  Respondent. 

LAWLOR,  J. — This  action  was  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for  injuries  sus- 
tkined  by  his  wife,  Amy  Pemberton,  through  the  alleged  negli- 
gence of  the  defendant  in  the  .operation  of  his  automobile. 
The  cause  was  tried  before  the  court  sitting  without  a  jury. 
The  court  found  for  the  plaintiff  in  the  sum  of  two  thousand 
dollars,  with  costs  amounting  to  $59.45,  and  judgment  was  en- 
tered accordingly.  The  appeal  is  from  the  judgment  on 
the  grounds  of  the  insuflSciency  of  the  evidence  and  errors  in 
law  occurring  at  the  trial. 

Mrs.  Pemberton  was  struck  and  run  over  by  appellant's 
automobile.  The  accident  occurred  on  January  22,  1915, 
between  7  and  7 :30  P.  M.,  at  the  intersection  of  Third  Street 
and  Atlantic  Avenue,  in  the  city  of  Long  Beach.  Third 
Street,  which  runs  east  and  west,  is  crossed  at  right  angles 
by  Atlantic  Avenue,  a  street  sixty  feet  wide  from  curb  to 
curb.  Third  Street,  along  which  d.  double  street-car  track 
runs,  is  paved  and  is  fifty  feet  wide  from  curb  to  curb.  At- 
lantic Avenue  is  not  paved,  but  the  pavement  of  Third  Street 
extends  north  into  this  street  two  feet  beyond  the  north  line 
of  the  sidewalk  if  extended  across  Atlantic  Avenue.  This 
pavement  comes  up  flush  with  the  sidewalk  and  curb  on  both 
sides  of  Atlantic  Avenue,  so  that  there  is  no  drop  from  the 
sidewalk  to  the  pavement  at  this  crossing. 

On  the  evening  of  the  accident  Mrs.  Pemberton,  with  her 
twelve  year  old  son,  Lorwin,  left  her  home  with  the  intention 
of  attending  the  revival  services  which  were  being  held  in 
the  tabernacle,  a  temporary  structure,  situated  on  the  northeast 
comer  of  Atlantic  Avenue  and  Third  Street.  They  had 
alighted  from  a  street-car  at  the  comer  of  American  Avenue 
and  Third  Street,  three  blocks  west  of  Atlantic  Avenue,  and 
were  proceeding  east  on  the  sidewalk  along  the  north  side  of 
Third  Street  and  had  reached  a  point  on  the  crosswalk  on  At- 
lantic Avenue  when  Mrs.  Pemberton  was  struck  by  defendant's 
machine,  which  had  come  down  Third  Street  in  a  westerly 
direction  and  was  making  the  turn  into  Atlantic  Avenue, 
going  north. 
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As  to  the  nature  and  extent  of  the  injuries  sustained  there 
was  no  conflict  in  the  evidence.  It  was  established  by  the 
testimony  of  the  plaintiflF  and  Mrs.  Pemberton,  as  well  as 
by  that  of  the  physicians  who  treated  her,  that,  she  had  sus- 
tained bruises  about  the  head  and  chest  and  arms ;  that  three 
ribs  had  been  broken  on  the  left  side,  and  that  at  least  one 
of  these  had  punctured  the  lung  on  that  side.  It  was  fur- 
ther established  that  two  major  operations  had  been  necessary 
as  the  result  of  the  accident;  that  one  of  these  operations 
was  for  the  purpose  of  removing  the  spleen,  which  had  been 
ruptured;  the  removal  of  which  the  doctor  who  performed 
the  operation  testified  was  absolutely  necessary  in  order  to 
save  the  patient's  life.  The  other  operation  was  for  the  pur- 
pose of  removing  certain  abscesses  from  the  lung.  It  was 
also  established  that  a  rupture  had  developed  as  a  result  of 
the  first  operation,  which  could  be  cured  only  by  a  further 
operation.     It  was  the  opinion  of  the  physicians  who  testi- 
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corroborated  by  her  son  Lorwin,  who  testified  that  ht  had 
watched  the  automobile  out  of  the  corner  of  his  eye  from 
the  time  that  he  and  his  mother  started  on  the  crosswalk 
until  he  thought  it  had  passed  them;  that  he  did  not  see 
any  evidence  of  an  intention  on  the  part  of  the  defendant 
to  turn  up  Atlantic  Avenue;  that  the  first  he  knew  that 
the  machine  had  turned  was  when  it  loomed  up  on  his  right, 
not  more  than  two  feet  away;  that  he  jumped  forward  and 
yelled  as  the  machine  touched  his  right  leg.  He  escaped  in- 
jury. 

Mr.  and  Mrs.  C.  H.  Haag,  witnesses  called  for  the  plaintiff, 
t^estified  that  they  also  were  on  their  way  to  attend  the  re- 
vival   services    at   the    tabernacle  at  the  time  the  accident 

>  occurred;  that  they  were  proceeding  alopg  the  crosswalk  on 
Atlantic  Avenue,  just  ahead  of  Mrs.  Pemberton  and  her  son ; 
that  they  saw  the  defendant's  automobile  coming  down  Third 
Street;  that  all  of  the  lights  were  lighted  and  that  the  ma- 
chine appeared  to  be  moving  at  about  ten  or  fifteen  miles 
an  hour;  that  they  both  watched  to  see  whether  or  not  it 
was  going  to  make  the  turn  into  Atlantic  Avenue;  that  at 
the  time  the  machine  reached  the  sidewalk  line  on  the  east  side 
of  Atlantic  Avenue,  the  point  where  an  automobile  would 
ordinarily  begin  to  make  the  turn,  it  showed  no  signs  of 
slackening  speed  nor  gave  other  evidence  of  turning;  that 
they  watched  particularly,  because  when  the  machine  "had 
reached  that  point,  they  were  about  twelve  or  fifteen  feet 
from  the  east  curb  of  Atlantic  Avenue  and  would  have  been 
directly  in  the  machine's  way  if  it  had  made  the  turn.  Both 
of  these  witnesses  testified  that  they  did  not  see  the  auto- 
mobile make  the  turn;  that  the  first  they  knew  that  it  had 

^turned  into  Atlantic  Avenue  was  when  they  heard  Lorwin 
Pemberton  scream.  At  this  they  •'both  turned  and  saw  the 
machine  just  as  it  was  coming  to  a  stop.  It  was  then  headed 
in  a  northwesterly  direction  and  was  on  the  west  side  of  the 
center  line  of  Atlantic  Avenue,  on  the  crosswalk.  Mr.  Haag 
testified  that  he  rushed  back  and  was  among  the  first  to 
reach  the  injured  woman.  She  was  under  the  machine  and 
he  found  when  he  attempted  to  pull  her  out  that  she  was  held 
fast  by  the  right  rear  wheel,  which  was  resting  either  on 
her  body  or  on  her  clothes;  that  in  order  to  release  her  it 
was  necessary  to  push  the  machine  back  about  a  foot.    Both 
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Mr.  and  Mrs.  Haag  testified  that  they  heard  no  horn  sounded 
or  other  alarm  given. 

Witness  Willie  E.  Hale,  called  by  the  plaintiff,  testified 
that  he  arrived  on  the  scene  with  an  ambulance  shortly  after 
the  accident  happened;  that  he  drove  the  ambulance  south 
down  Atlantic  Avenue  and  stopped  on  the  east  side  of  where 
Mrs.  Pemberton  was  being  supported  in  a  sitting  position 
on  the  ground.  His  ambulance  was  west  of  the  center  line 
of  Atlantic  Avenue.  William  M.  Galbraith,  also  called  on 
behalf  of  the  plaintiff,  testified  that  he  reached  the  scene 
shortly  after  the  accident  occurred ;  that  he  found  the  plaintiff 
sitting  on  the  ground  a  little  west  of  the  center  of  the  street 
and  that  the  automobile  was  standing  almost  exactly  in  the 
center  of  the  street.  E.  B.  Hill,  called  on  behalf  of  the  plain- 
tiff, testified  that  he,  too,  was  on  his  way  to  the  tabernacle; 
that  he  was  proceeding  along  the  crosswalk  just  ahead  of 
Mr.  and  Mrs.  Haag;  that  he  observed  the  defendant's  machine 
as  it  came  down  Third  Street  and  that  he  did  not  see  any 
indications  of  it  making  the  turn  into  Atlantic  Avenue ;  that 
he  watched  the  automobile  until  it  passed  the  point  where  a 
vehicle  would  usually  begin  to  turn,  that  is  to  say,  the  side- 
walk line  of  the  east  side  of  Atlantic  Avenue;  that  he  had 
reached  the  east  curb  when  he  heard  Lorwin  Pemberton 
scream ;  that  he  turned  and  saw  that  the  machine  had  turned 
and  that  Mrs.  Pemberton  had  been  run  down  on  the  crosswalk. 
He  rushed  to  the  automobile  and  assisted  Mr.  Haag  in  remov- 
ing Mrs.  Pemberton  from  underneath  the  machine.  Accord- 
ing to  this  witness  the  automobile  was  entirely  on  the  east 
side  of  the  center  line  of  Atlantic  Avenue,  but  he  testified  that 
the  west  or  left-hand  sidf  of  the  machine  was  right  on  the 
center  line.  None  of  these  witnesses  saw  the  machine  make 
the  turn.  All  of  them,  however,  except  the  last  two,  as  we 
have  shown,  gave  the  position  of  the  machine  when  it  was 
brought  to  a  stop  as  being  on  the  left-hand  side  of  the  center 
of  the  street. 

It  is  the  contention  of  the  appellant  that  he  made  the  turn 
from  Third  Street  into  Atlantic  Avenue,  as  near  the  right- 
hand  curb  as  was  possible,  and  that  the  injury  to  Mrs.  Pem- 
berton was  the  result  of  her  own  negligence  in  hurrying  across 
Atlantic  Avenue  without  looking  for  approaching  automo- 
biles. The  appellant  was  driviu":  the  machine  himself,  sitting 
alone  on  the  front  seat.    In  the  rear  seat  were  his  wife  and 
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canyon,  and,  owing  to  the  grade  and  to  the  fact  that  it  follows 
the  east  wall  of  the  canyon,  this  stream  is  given  a  southerly 
direction  at  the  canyon's  mouth.    It  originally  proceeded  in 
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scriptive  right  to  have  the  water  in  question  carried  off  over 
the  defendants'  lands. 
The  judgment  is  affirmed. 

Shaw,  J.,  Wilbur,  J.,  Lawlor,  J.,  Mdvin,  J.,  Olney  J.,  and 
Angellotti,  C.  J.,  concurred. 


[li.  A.  No.  4264.     In  Bank.— July  31,  1919.] 

PANNIB    HIRSCHBERG,    Respondent,    v.    SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  Appellant. 

fl]  Negligence  —  Evidence  —  Physician  anp  Patient — Information 
Acquired  by  Physician  Before  InjuIues — Testimony  op  Plain- 
tiff AND  Physician  as  to  Injuries — ^Privilege  not  Waived. — In 
an  action  for  damages  for  personal  injuriee  sustained  by  the  plain- 
tiff at  the  hands  of  an  employee  of  a  railroad  company,  the  plain- 
tiff did  not,  in  view  of  section  1881,  subdivision  4,  of  the  Code  of 
Civil  Procedure,  as  it  read  prior  to  the  abrogation  of  the  privilege 
in  such  class  of  cases  in  the  year  1917  (Stats.  1917,  p.  954),  waive 
the  ban  of  privilege  as  to  information  acquired  by  a  physician  in 
attending  her  several  years  prior  to  the  injuries  in  question,  be- 
cause she  and  her  physician  testified  fully  as  to  her  condition  after 
the  assault. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Curtis  D.  Wilbur,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Qa^e,  W.  I.  Gilbert  and  C.  F.  Cable  for  Appel- 
lant. 

Peyton  H.  Moore  and  B.  B.  Drake  for  Respondent. 

LAWLOR,  J. — This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  the  county  of  Los  Angeles  in  an  action  for 
damages  for  personal  injuries,  in  which  the  plaintiff  was 
awarded  the  sum  of  three  thousand  five  hundred  dollars,  with 
costs  amounting  to  $524.95.  The  complaint  alleges  that  the 
injuries  were  sustained  by  the  plaintiff  at  the  hands  of  an 
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waive  the  right  to  object  to  the  introduction  in  evidence  of  all 
or  any  part  of  the  testimony  of  Dr.  Marvel  on  the  ground 
that  the  same  is  privileged. ' ' 

The  appellant  contends  that  the  deposition  of  Dr.  Marvd 
was  admissible  upon  two  grounds:  '* First:  Mrs.  Hirschberg 
by  her  own  testimony  and  by  disclosures  made  with  her  con- 
sent by  her  physician  waived  any  right  which  she  may  have 
had  to  the  exclusion  of  the  testimony  of  the  physician.  Sec- 
ond: She  testified  that  Dr.  Emery  Marvel  was  not  her  phy- 
sician, and  that  he  had  never  treated  her  for  any  disease 
except  that  of  lumbago.  If  he  was  not  her  physician,  then  cer- 
tainly she  could  not  object  to  his  testifying  in  the  case.  In 
other  words,  if  she  claimed  the  privilege  of  excluding  the  com- 
munications between  Dr.  Marvel  and*  herself  from  the  con- 
sideration of  the  jury  she  could  only  do  so  upon  the  theory 
that  he  was  her  physician.  She  could  not  deny  that  the 
relationship  existed,  and  in  the  same  breath  claim  his  testi- 
mony could  not  be  offered  because  it  was  a  privileged  com- 
munication." 

The  plaintiff  testified  on  direct  examination  that  as  a  result 
of  the  injury  she  sustained'  a  displacement  of  uterus,  and 
that  ** before  the  trouble  I  was  a  healthy  woman."  On  cross- 
examination  she  was  asked  if  in  the  years  1902,  1904,  and 
1907,  at  Atlantic  City,  New  Jersey,  she  was  not  treated  by 
Dr.  Marvel  for  a  displacement  of  her  uterus.  Her  answer  was 
flatly  in  the  negative ;  she  stated,  however,  that  he  had  once 
treated  her  for  lumbago. 

On  direct  examination,  Dr.  Adolph  Tyrola,  plaintiff's  per- 
sonal physician,  who  treated  her  for  the  first  time  after  the 
injury  and  was  called  in  her  behalf,  described  in  minute 
detail  the  condition  of  the  organs  of  the  pelvic  region,  includ- 
ing a  displacement  of  the  uterus.  He  testified  on  cross- 
examination  that  **8he  did  not  tell  me  that  the  entire  dis- 
placement resulted  from  the  fall.  .  .  .  My  opinion  in  this 
case  is  that  the  displacement  began  several  years  ago,  long 
prior  to  my  first  examination." 

In  view  of  the  delicate  nature  of  much  of  the  testimony 
touching  the  physical  condition  of  the  plaintiff,  and  the  fact 
that  the  only  question  reserved  for  appeal  is  that  of  privilege, 
we  do  not  think  it  necessary  to  make  a  more  extended  refer- 
ence to  such  testimony. 
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to  the  contrary.  {Dotton  v.  Albion,  57  Mich.  575,  [24 
N.  W.  786^  ;  Baxter  v.  Cedcr  Rapids,  103  Iowa,  599,  [72 
N.  W.  790] ;  Mellor  v.  Missouri  Pac.  R.  Co.  (Mo.),  14  S.  W., 
75S;  Hope  V.  Troy  etc.  R.  Co.,  110  N.  Y.  643,  [17  N.  E.  873] ; 
Mays  V.  New  Amsterdam  C.  Co.,  40  App.  D.  C.  249,  [46 
L.  R.  A.  (N.  S.)  1108]  J  Slater  v.  Sorge,  166vMich.  173,  [131 
.  N.  W.  565].) 

But  it  is  to  be  noted  that  in  the  foregoing  cases  it  was 
sought  to  admit  the  testimony  of  physicians  who  attended 
the  patients  after  the  injury  complained  of,  and  who,  accord- 
ing to  the  testimony  of  the  patients  themselves  on  direct  ex- 
amination, had  been  consulted  or  had  given  treatment  for 
the  sams  injury.  Such  is  not  the  case  here.  The  testimony 
of  Dr.  Marvel  purported  to  cover  information  acquired  by 
him  while  attending  the  plaintiff  as  her  physician  several 
years  before.  And  in  the  presentation  of  the  case  for  the 
plaintiff  the  treatment  by  Dr.  Marvel  was  in  no  way  referred 
to,  but,  as  already  stated,  the  fact  was  developed  at  the  trial 
on  the  cross-examination  of  the  plaintiff.  Dr.  Marvel  did  not 
examine  or  treat  the  plaintiff  after  the  assault.  This  ques- 
tion, so  far  as  we  are  able  to  find,  has  never  been  passed  upon 
in  this  state.  However,  the  case  of  Missouri  d;  N.  A.  R.  Co. 
V.  Dam^iels,  98  Ark.  352,  [136  S.  W.  651] ,  decided  in  1911 
by  the  supreme  court  of  Arkansas,  is  so  clearly  analogous 
in  its  facts  and  presents  so  concisely  the  exact  point  of  law 
here  involved  that  we  will  quote  from  it  at  some  length. 

The  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged,  to  have  been  sustained  by  the  plaintiff  through 
the  negligence  of  a  conductor  of  the  defendant  railroad  com- 
pany. It  was  alleged  that  the  plaintiff  had  been  thrown 
from  the  steps  of  a  passenger-coach  to  the  floor  of  the  station 
platform,  that  as  a  result  of  the  fall  she  had  suffered  a 
prolapsus  of  the  uterus  and  that  the  injury  was  so  severe 
that  an  operation  was  necessary.  To  prove  the  seriousness 
of  her  condition  after  the  accident,  she  called  Dr.  Fowler, 
her  attending  physician,  as  a  witness.  "We  quote  from  the 
opinion : 

**.  .  .  During  the  progress  of  the  trial  the  defendant  in- 
troduced two  physicians  who  had  attended  on  the  .plaintiff 
about  two  years  prior  to  the  time  of  the  alleged  injury,  and 
offered  to  prove  by  them  that  she  had  sustained  a  displace- 
ment of  the  womb  at  that  time,  and  had  suffered  from  that 
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S.  W.  89] ;  Burgess  v.  Sims  Drug  Co.,  114  Iowa,  275,  [89  Am. 
St.  Rep.  359,  54  L.  R.  A.  364,  86  N.  W.  307].)  We  are 
therefore  of  the  opinion  that  the  plaintiff,  by  the  introduction 
of  the  testimony  of  Dr.  Fowler  relative  to  his  treatment  of  her 
as  a  physician  after  the  injury,  did  not  waive  her  privilege 
to  object  to  the  testimony  of  other  physicians  who  had 
treated  her  prior  to  that  time,  although  for  the  same  alleged 
trouble.'*  (See,  also,  Butler  v.  Manliattan  Ry,  Co,,  3' Misc. 
Rep.  453,  [23  N.  Y.  Supp.  163] ;  Marx  v.  MamJ^aitm  Ry.  Co., 
56  Hun,  575,  [10  N.  Y.  Supp.  159] ;  Treanor  v.  Maiihaitan 
Ry.  Co.,  16  N.  Y.  Supp.  536;  Well  v.  Metropolitan  St.  Ry. 
Co.,  89  Mo.  App.  604 ;  Woods  v.  Incorporated  Town  of  Lisbon, 
150  Iowa,  433,  [130  N.  W.  372].) 

The  case  of  Holloway  v.  Kansas  City,  184  Mo.  19,  [82 
S.  W.  89],  decided  by  the  supreme  court  of  Missouri,  states 
with  equal  force  and  lucidity  the  law  applicable  to  this  ques- 
tion. Action  was  brought  there  for  the  recovery  of  damages 
for  personal  injuries  alleged  to  have  been  caused  to  the 
plaintiff  by  falling  through  a  hole  in  a  defective  sidewalk. 
A  point  similar  to  the  one  last  discussed  was  there  raised 
on  appeal.    In  the  course  of  its  opinion  the  court  said : 

**The  plaintiff  testified  upon  her  examination  in  chief  that 
her  general  health  was  good,  and  upon  cross-examination  she 
was  asked  if  Dr.  Mathias  had  treated  her,  and  what  for.  She 
replied  that  he  had  treated  her  for  headaches;  nothiijg  else. 
Defendant  thereafter  introduced  Dr.  Mathias  to  show  what  he 
had  treated  her  for.  Now  defendant  contends  that,  because 
plaintiff  answered  its  questions  to  the  effect  that  Dr.  Mathias 
treated  her  for  nothing  else  than  headaches,  she  waived  the 
protection  of  the  statute,  and  that  the  defendant  had  the 
right  to  the  evidence  of  Dr.  Mathias  for  the  purpose  of  con- 
tradicting her.  If  defendant's  position  in  this  respect  be  the 
law,  then  the  statute  in  regard  to  privileged  communications 
is  a  failure  in  the  purpose  for  which  it  was  intended,  for  a 
party  to  a  suit  could  evade  it  at  any  time  where  an  attendant 
physician  is  introduced  as  an  expert  witness  by  asking  him 
upon  cross-examination,  if  he  had  treated  the  party  in  whose 
behalf  he  testifies,  if  he  treated  such  party  for  anything  else 
than  what  may  be  stated  by  such  party,  and,  if  so,  by  this 
means  contradict  him.  The  statutes  of  Iowa  and  New  York 
with  respect  to  privileprod  communications  are  in  all  CvSsentials 
like  the  Alissouri  statute,  and  in  the  former  state,  in  the  case 
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lumbago.  This  was  equivalent  to  a  direct  declaration  that 
he  never  had  been  her  physician  for  the  treatment  of  female 
trouble,  but  that  he  had  been  her  physician  for  the  treatment 
of  lumbago.  It  was  not  disputed  at  the  trial  that  Dr.  Marvel 
had  been  the  plaintiff's  physician;  the  sole  dispute  was 
whether  he  had  treated  her  for  female  trouble  or  for  lumbago. 
Moreover,  the  fact  of  the  relationship  of  physician  and 
patient  was  admitted  by  counsel  for  the  defendant  at  the  trial, 
and  it  was  upon  this  admission  that  the  court  based  its  ruling 
excluding  the  deposition,  as  is  shown  by  the  record : 

*  *  Mr.  Gilbert :  [  Counsel  for  the  defendant.  ]  Let  the  record 
show  that  the  entire  deposition  of  Dr.  Marvel  was  offered. 

"The  Court:  That  is  on  the  understanding  that  what  he 
would  testify  to  was  information  gained  while  attending  her 
as  a  physician! 

''Mr.  Gilbert:  Yes. 

'*The  Court:  With  that  understanding  the  objection  will 
be  sustained." 

The  argument  of  appellant,  therefore,  that  plaintiff,  having 
denied'  that  Dr.  Marvel  had  been  her  physician,  could  not 
object  to  his  testifying  in  the  case  is  without  force. 

In  view  of  this  stipulation,  and  because  we  do  not  find  that 
the  point  has  been  made  in  the  briefs,  it  is  not  necessary  to  con- 
sider the  question  whether  the  privilege  may  be  allowed  as  to 
information  claimed  by  the  defendant  to  have  been  acquired 
by  Dr.  Marvel  in  the  treatment  of  the  plaintiff  for  female 
trouble  in  the  face  of  her  testimony  that  he  attended  her 
for  the  treatment  of  lumbago  only. 

It  is  unquestionably  true  that  the  testimony  of  Dr.  Marvel, 
if  competent,  would  have  been  material  and  relevant  to  the 
inquiry  whether  the  pelvic  condition  of  the  plaintiff  as  tes- 
tified to  by  herself,  Dr.  Tyrola,  and  the  other  physicians  at  the 
trial,  was  in  any  degree  due  to  the  assault.  No  authority 
has  been  brought  to  our  attention  by  counsel  and  we  have 
not  been  able  to  find  any  which  would  support  the  admission 
of  the  depasition  under  the  circumstances  presented  by  the 
record. 

And  although  the  tendency  of  the  decisions  in  recent  years 
has  been  toward  a  less  liberal  application  of  the  bjui  of  privi- 
lege, and  that  the  privilege  in  this  state  in  cases  of  damages 
for  personal  injuries  has  been  abrogated  since  this  cause  of 
action  aiose  (Stats.  1917,  p.  954),  yet  to  hold  that  the  depo- 
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APPLICATION  for  Writ  of  Habeas  Corpus  originallj^ 
made  to  the  Supreme  Court.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Q.  Lawlor  for  Petitioner. 

THE  COURT.— The  prisoner  has  been  held  to  answer  a 
charge  of  willfully,  unlawfully,  and  feloniously  circulating 
and  publicly  displaying  certain  books,  papers,  pamphlets,  doc- 
uments,  and  other  printed  and  written  matter,  containing  and 
carrying  written  and  printed  advocacy,  teaching  and  advising 
criminal  syndicalism,  to  wit,  advocating,  teaching  and  advising 
the  commission  of  -crime,  sabotage,  and  other  willful  and  ma- 
licious damage  and  injury  to  property,  and  unlawful  acts  of 
force  and  violence  and  unlawful  methods  of  terrorism  as  a 
means  of  accomplishing  a  change  in  industrial  ownership  and 
control  and  effecting  political  changes.  The  complaint  or  dep- 
osition on  which  he  was  held  to  answer  stated  an  offense 
under  the  language  of  an  act  of  the  legislature  entitled,  **Aii 
act  defining  criminal  syndicalism  and  sabotage,  proscribing 
certain  acts  and  methods  in  connection  therewith  and  in  pur- 
suance thereof  and  providing  penalties  and  punishments 
therefor,"  approved  April  30, 1919  (Stats.  1919,  p.  281).  The 
term  ** criminal  syndicalism"  is  defined  in  section  1  of  the 
act  as  *'any  doctrine  or  precept  advocating,  teaching  or  aiding 
and  abetting  the  commission  of  crime,  sabotage  (which  word  is 
hereby  defined  as  meaning  willful  and  malicious  physical  dam- 
age or  injury  to  physical  property),  or  unlawful  acts  of  force 
and  violence  or  unlawful  methods  of  terrorism  as  a  means  of 
accomplishing  a  change  in  industrial  ownership  or  control, 
or  effecting  any  political  change."  Subdivision  3  of  section 
2  defines  the  particular  offense  with  which  the  prisoner  was 
charged  in  substantially  the  language  used  in  the  complaint 
or  deposition. 

[1]  No  reason  for  holding  this  act  to  be  beyond  legislative 
power  appeai-s  to  us,  certainly  in  so  far  as  its  provisions  are 
material  in  this  case. 

Section  4  of  the  act  is  as  follows:  "Inasmuch  as  this  act  con- 
cerns and  is  necessary  to  the  immediate  preservation  of  the 
public  peace  and  safety,  for  the  reason  that  at  the  present  time 
large  numbers  of  persons  are  going  f  r^m  place  to  place  in  this 
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792  Accident  Insurance.  • 

ACCIDENT  INSURANCE'  (ConUnued). 

able  to  the  plaintiff,  was  not  erroneous,  as  thereby  giving  the 
jury  to  understand  that  if  they  were  in  doubt  regarding  what  deci- 
sion to  render  in  the  case,  they  should  find  a  verdict  for  the  plain- 
tiff, tbe  court  elsewhere  charcrinff  that  plaintiff  must  Mtablisfa  har 
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AOCIDENT  INSURANCE  (ConUnued). 

"sole  and  only  direct  cause"  of  death  they  must  find  for  the  plain- 
tiff, notwithstanding  a  further  belief  that  in  previous  years  de- 
ceased may  have  had  a  reducible  hernia,  provided  that  they  should 
further  find  that  deceased  would  not  have  died,  at  the  time,  under 
the  circumstances,  and  in  the  manner  he  did  die,  had  it  not  been 
for  said  accident  and  fall.     (Kellner  v.  Travelers  Ins.  Co.,  326.) 

20.  Death  from  Disease  and  Accident — Instruction. — In  such  action, 

the  court  correctly  instructed  the  jury  that  there  could  be  no  re- 
eovery  under  the  policy  for  death  caused  partly  by  disease  and 
partly  by  accidental  injury.     (Id.) 

21.  Evidence — Accidental  Injxjey — Pee-existino  Diseases — Cause  of 

Death — ^Bioht  to  Eeooveb — Instruction. — In  such  action,  au  in- 
struction that  if  the  plaintiff  has  established  by  a  preponderance 
of  the  evidence  not  only  the  fact  of  the  accidental  injury  but 
the  suflSciency  thereof  to  cause  death,  independently  of  other 
causes,  and  the  testimony  in  reference  to  pre-existing  disease  failed 
to  establish  such  disease  as  indirect  or  contributory  cause  of  deatliy 
then  the  plaintiff  can  recover,  correctly  states  the  law  on  the  sub- 
ject discussed,  and  opposition  to  it  based  upon  the  theory  that  any 
accident  which  shortens  an  insured  man's  life  may  be  the  basis  of 
recovery  is  not  a  tenable  theory.     (Id.) 

22.  Diseased  Physical  Condition — ErrEcr  op  Allegation  in  Answer 
— Burden  op  Proof — Instruction. — In  such  action,  an  instruction 
offered  by  plaintiff  the  purport  of  which  was  that  upon  defendant 
rested  the  burden  of  proving  that  tlie  diseased  physical  condition 
of  the  insured  contributed  to  or  caused  his  death,  wa«  properly 
refused,  notwithstanding  the  allegation  in  the  answer  that  the 
insured  was  at  the  time  of  the  accident  in  a  diseased  condition 
and  that  disease  proximately  contributed  to  death.     (Id.) 

23.  Absence  op  Disease  Contributing  to  Death — Burden  op  Pboop 
— ^DuTT  OP  Plaintifp. — The  absence  of  disease  contributing  to 
death  was  as  much  a  part  of  plaintiff's  case  under  the  contract^ 
as  the 'affirmative  showing  of  the  occurrence  of  an  accident  prodiie- 
ing  injury  and  of  death  following  such  injury.     (Id.) 

ACCOUNTING.    See  Injunction^  1,  4;  Trust*. 

ACCOUNTS.    See  Guardian  and  Ward,  3. 

AOCOUNT  STATED.    See  Banks  and  Banking,  9;  Contracts,  16L 

A0E:^COWIi£DGM£NTS.    See  Public  Lands,  2,  ft. 
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ACTIONS.    See  Attachmento,  6;  Pleading,  fL 

ADVERSE  POSSESSION.   . 

Uncultivated  and  Unimproved  Gbazinq  Land — ^Insufwcienct  of  Bvi- 
DXNCE. — Occupancy  of  an  unimproved  and  uncultivated  tract  of 
land  not  suitable  for  any  other  purpose  than  for  the  grazing  of 
sheep  and  cattle,  by  pasturing  such  animals  thereon  during  a  few 
days  in  the  spring  and  a  few  days  in  the  fall,  is  not  sufficient  to 
constitute  that  open,  continuous,  and  notorious  adverse  possession 
which  is  necessary  to  give  notice  to  the  owner  that  some  other  per- 
son is  claiming  his  land,  where  on  two  occasions  during  the  five- 
year  period  next  before  the  commencement  of  the  action  there 
was  an  interval  of  an  entire  year  when  the  land  was  wholly  unoc- 
cupied, and  also  an  absence  of  proof  that  the  land  was  not  occu- 
pied by  others  during  the  intervals.     (Saecker  v.  Cohn,  161.) 

AFFIDAVITS.    See  Attachment,  6;  Contempt,  1,  ^ 

AGENCY. 

1.  Principal  and  Agent— Authomtt  to  Oolz^bot  Bents — ^Payment 
IN  Negotiable  Paper — Authority  to  Indorse  not  Implied. — Au- 
thority to  coUect  rents  does  not  imply  authority  to  indorse  nego- 
tiable paper  received  in  payment.  (Arcade  Bealty  Co.  v.  Bank  of 
Commerce,  dl8.) 

2.  Indorsement  of  Negotiable  Paper— Imflibd  Authority. — ^The  au- 
thority of  an  agent  to  indorse  negotiable  paper  ia  a  very  responsible 
power,  not  lightly  to  be  presumed  or  implied.     (Id.) 

3.  Test  of  Authority. — The  power  of  an  agent  to  indorse  commer- 
cial paper  for  his  principal  must  be  necessary  implication  from  an 
express  authority  conferred  upon  such  agent.     (Id.) 

4.  Collection  and  Transmission  op  Rentals  —  Authority  to  In- 
dorse Checks. — Where  an  agent  had  authority  to  deposit  all 
rents  collected  by  him  in  his  personal  account,  for  the  purpose  of 
remitting  the  same  to  his  principal  by  his  personal  check,  such  au- 
thority carried  with  it  the  power  essential  to  that  course  of  busi- 
ness, namely,  the  indorsement  for  deposit  of  checks  made  payable 
to  the  principal  where  such  were  collected.     (Id.) 

6.  Principal  and  Agent— Batitication  op  Act  of  Agent — ^Laok  of 
Full  Knowledge  —  Liability  of  Principal.— The  lack  of  full 
knowledge  does  not  protect  a  principal  who  is  willfully  ignorant, 
and  deliberately  chdoses  to  act  without  such  knowledge,  as  where, 
knowing  that  he  is  ignorant  of  some  of  the  facts,  be  has  such  con- 
fidence in  his  agent  that  he  is  willing  to  assume  the  risk  and 
ratify  the  act  without  making  inquiry  for  further  information  than 
he  at  the  time  posBesseSy  or  where  he  intentionally  and  deliberately 
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AGENCY  (Continued). 

ratifies  without  full  knowledge,  under  eircnmstanees  which  are  suffi- 
cient to  put  a  reasonable  man  upon  •inquiry.  (Hutchinson  Oo.  t. 
Gould,  366.) 

See  Contracts,  1;  Corporations,  4,  6,  S,  23,  24;  Fraternal  Socie- 
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APPEAL  (Continued). 

tion  for  a  new  trial,  notwitb^anding  the  notice  of  intention  to 
move  for  a  new  trial  wae  addressed  only  to  such  heirs  and  serred 
on  them  alone,  and  not  addressed  to  or  served  upon  another  heir 
who  had  presented  a  separate  opposition  to  the  probate  and  whose 
opposition  had  been  postponed  to  await  the  determination  of  tho 
other  opposition.     (Id.) 

1- 
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ATTACHMENT  (Contiimed). 

2.  Motion  to  Dischaeoe  Attachmbnt — SumciKNCT  of  Complaint. — 
A  motion  to  dischargre  a  writ  of  attachment  cannot  be  made  to 
perfonn  the  office  of  a  demurrer.     (Id.) 

3.  Action  E!x  Deucto. — An  attachment  will  not  lie  in  an  action 
ex  delicto  for  fraud.  (Stanford  Hotel  Co.  y.  M.  Sehwind  Co^ 
348.) 

4.  Legal  ob  Equitable  Natubb  op  Action  Imicatebial. — Under  eub- 
division  1  of  section  537  of  the  Code  of  Civil  Procedure,  which 
provides  for  the  issuance  of  an  attachment  in  an  action  upon  con- 
tract, express  or  implied,  for  the  direct  payment  of  money,  it  is  im- 
material whether  the  action  be  regarded  aa  strictly  legal  or  strictly 
equitable  or  partly  legal  and  partly  equitable,  if  the  purpose  of  the 
action  is  the  recovery  on  such  a  contract.     (Id.) 

5.  Action  pob  Bent  —  Fbaudulent  Tbansfeb  of  Assets  by  Ogbt 
fobation  Lessee — Natube  of  Action— Bight  to  Attachment. — 
An  action  to  recover  rent  under  a  lease  from  a  corporation  to  whom 
the  original  corporation  lessee  had  assigned  all  of  its  assets  except 
the  lease,  is  not  converted  from  an  action  on  an  express  contract 
for  the  direct  payment  of  money  into  an  action  ex  delicto  for  frand 
and  the  plaintiff  deprived  of  the  right  to  a  writ  of  attachment  under 
subdivision  1  of  section  537  of  the'  Code  of  Civil  Procedure,  hj 
reason  of  the  allegation  of  facts  showing  not  only  that  the  trans- 
feree took  the  assets  aa  part  of  a  scheme  to  defraud  creditors,  but 
that  it  was  in  fact  the  original  debtor  masquerading  under  a 
different  name.     (Id.) 

6.  Nonresident  Defendant — Affidavit — Avebment  of  Nonbesidengb 
— Construction  of  Code. — It  is  not  necessary  within  the  meaning 
of  sections  537  and  538  of  the  Code  of  Civil  Procedure  that  in 
every  case  of  a  nonresident  defendant,  the  fact  of  nonresidence 
must  be  averred  in  the  affidavit  on  attachment,  nnce  under  sub- 
division 1  of  the  former  section,  it  is  the  nature  of  the  cause 
of  action  against  such  a  defendant  rather  than  the  fact  of  his 
residence  that  controls,  and  it  is  only  in  those  cases  wherein  the 
cause  of  action  is  one  contemplated  by  either  subdivision  2  or  3 
that  it  is  necessary  to  aver  that  the  defendant  is  a  nonresident. 
(Id.) 

ATTORNEY'S  FEES.    See  Contracts,  15;  Mortgages,  8. 

BANKS  AND  BANKING. 
1.  Action  to  Becoveb  Amount  of  Dbaft — Authobity  of  Bank  to 
Pay — Erboneous  Exclusion   of  Evidence. — In  this  action   by  & 
corporation  bank  depositor  to  recover  the  amount  of  a  draft  drawn 
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BANKS  AND  BANKING  (Continued). 

7.  Payment  op  Checks  on  Forged  Indorsements  —  Nbguoknck  ik 
Drawing  of  Checks  Immaterial  to  Liability  of  Bank. — ^Negli- 
gence of  the  depositor  in  the  signing  of  checks  upon  fraudulent 
demands  will  not  relieve  the  bank  of  liability  for  paying  them 
on  forged  indorsements,  since  the  negligence  of  the  depositor  ia 
such  particular  is  not  a  proximate  cause  of  the  bank's  failure  to 
ascertain  the  nongenuine  character  of  the  indorsements.     (Id.) 

5.  Indorsements  on  Canceled  Checks — Maker  not  Charged  With 
Duty. — A  depositor  is  not  bound  to  examine  the  indorsementb  on 
returned  checks,  since  he  has  the  right  to  assume  that  the  bank 
has  ascertained  the  fact  that  the  indorsements  are  genuine.     (Id.) 

9.  Bendition  of  Semi-monthly  Statements  —  Account  Stated  — 
Bight  to  Open  foe  Fraui>  ob  Mistake. — ^While  the  rendition  of 
semi-monthly  statements  by  a  bank  to  a  depositor  and  his  failure 
to  object  thereto  constitute  an  account  stated,  the  account  may  be 
opened  upon  a  showing  of  fraud  or  mistake.     (Id.) 

10.  Agreement  in  Pass-book  —  Genuineness  or  Indorsements  on 
Canceled  Checks — When  not  Binding  upon  Depositor.— ,A  state- 
ment printed  in  the  front  of  the  commercial  pass-book  of  a  bank 
depositor  to  the  effect  that  the  latter  shall  be  concluded  as  to  the 
genuineness  of  indorsements  on  returned  and  canceled  checks  unloss 
he  makes  an  objection  thereto  in  writing  within  ten  days  after  their 
receipt,  is  not  binding  on  the  depositor,  where  not  signed  by  him, 
or  shown  to  have  been  called  to  his  attention^  or  otherwise  to  have 
been  agreed  to  by  him.     (Id.) 

11.  Bboovery  of  Money  Paid  on  Forged  Checks — Tender  of  Checks 
— ^When  Unnecessary. — In  an  action  by  a  depositor  against  a 
bank  to  recover  the  amount  paid  out  by  the  bank  on  checks  of 
the  plaintiff  on  forged  indorsements,  it  is  not  necessary  to  tender 
back  the  checks  before  the  commencement  of  the  action  where 
the  bank  from  the  time  it  was  notified  of  the  forgeries  absoluteij 
repudiated   liability.     (Id.) 

SILL  OF  EXCHANGE.    See  Debtor  and  Creditor,  8. 

BONDS. 

1.  Sureties— Limitation  of  Liability — Exception — Publio  Bonds. — 
The  general  rule  that  the  liability  of  sureties  cannot  be  extended 
beyond  the  fair  import  of  the  express  undertaking  in  the  bond  has 
an  exception  in  the  case  of  bonds  given  in  pursuance  of  a  govern^ 
mental  law  for  a  public  purpose.     (Milliron  v.  Dittman,  443.) 

6,  Exception — ^When  Inapplicable. — Such  exception  to  the  general 
rule  has  no  application  where  its  undoubted  effect  would  be  to 
impose  a  liability  necessarily  and  absolutely  inconsistent  with  the 
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CHECKS.    See  Agency,  4,  5;  Banks  and  Banking,  3,  11. 
CITIES.    See   Municipal  Corporations. 
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CONTEMPT. 

1.  Appidavit— BuTFiciENCY. — An  affidavit  charging  the  commission, 
of  a  contempt  need  not  be  more  specific  in  its  averments  of  the 
facts  constituting  the  contempt  than  a  complaint  or  an  informa- 
tion charging  a  crime.  (Selowsky  v.  Superior  CJourt  of  Napa 
Co.,    404.) 

2.  Violation  op  Injunction — Use  op  Premises  poe  Peostitution — 

Affidavit — Specific  Acts  op  Lewdness — Unnecessaey  Allega- 
tion.— In  a  contempt  proceeding  for  violation  of  a  decree  per- 
petually enjoining  the  use  of  premises  for  the  purpose  of  lewdness, 
assignation,  or  prostitution,  a  general  allegation  in  the  affidavit 
that  the  affiant  knows  of  his  own  knowledge  that  the  premises 
were  being  used  for  such  purpose,  is  sufficient  to  give  the  court 
jurisdiction  of  the  proceeding,  without  an  allegation  of  the  com- 
mission   of   specific   acts    of   lewdness.     (Id.) 

3.  Finding — Vutiuate  Fact. — In  such  proceeding  a  finding  thjat  tbf& 

defendant  did,  in  violation  of  the  decree,  conduct  the  prom- 
ises for  the  purpose  of  lewdness,  assignation,  and  prostitution  is  a 
sufficient  finding  of  the  ultimate  fact  in  issue,  and  no  finding  as  to 
particular  acts  of  lewdness,  assignation,  or  prostitution  is  essential. 
(Id.) 

4.  Red-light  Abatement  Act — Penalty  pob  Contempt — Constitu- 
tional Law. — Section  6  of  the  Red-light  Abatement  Act  (Stata. 
1913,  p.  20),  providing  a  different  and  more  severe  penalty  for 
contempt  than  the  penalties  prescribed  in  the  general  code  prori- 
sions  relating  to  contempts,  is  not  violative  of  section  11  of  article 
I  of  the  constitution  which  provides  that  all  laws  of  a  general 
nature  shall  have  a  unifoi^m  operation,  since  there  is  much  in  tho 
nature  of  the  contempt  contemplated  and  condemned  by  the  sec- 
tion of  the  act  which  differentiates  it  from  other  possible  acts  of 
contempt  and  justifies  the  imposition  of  a  different  and  more  sevens 
penalty.     (Id.) 

5.  Title  op  Act — Penai/ty  fob  Contempt — Provision  Oovkbed. — 
The  provisions  of  the  Red-light  Abatement  Act  fixing  a  penalty  for 
the  violation  of  the  decrees  provided  for  therein  are  sufficiently 
covered  by  the  title  of  the  act  reading  as  follows:  *'An  act  declar- 
ing all  buildings  and  places  nuisances  wherein  or  upon  which  acts 
of  lewdness,  assignation  or  prostitution  are  held  or  occur  or  which 
are  used  for  such  purposes,  and  providing  for  the  abatement  and 
prevention  of  such  nuisances  by  injunction  and  otherwise."     (Id.) 

6.  Injunctive  Relief  —  Previous  Authority  Under  Code — Pro- 
vision OP  Act  Unaffected  by. — ^The  Red-light  Abatement  Act  in  so 
far  as  it  purports  to  confer  authority  to  grant  injunctive  relief  is 
not  nugatory  because  the  court  had  previous  to  the  enactment  gen- 
eral power  to  enjoin  nuisances  under  the  Code  of  Civil  Procedure, 
since  it  is  competent  for  the  legislature  to  provide  two  or   more 
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CONTRACTS  (Continued). 

cannot  be  specifically  enforced,  a  contract  to  deliver  seeret  form- 
ulas in  writing  conditioned  on  employment  of  seller  of  formula^ 
cannot  be  specifically  enforced,  for  there  U  no  mutuality  of 
remedy.     (Id.) 

6.  Statute  of  Frat71>s — Exeodtion  of  Deed  in  Blank — ^Pilliko  ih 
OF  Names  and  Description  —  Written  Authority  Essential.— 
In  view  of  section  1971  of  the  Code  of  Civil  Procedure,  requiring 
transfers  of  real  property  to  be  in  writing,  a  notary  public  must 
have  written  authority,  where  a  deed  is  executed  and  acknowledged 
while  still  in  blank,  to  insert  the  names  of  the  parties  and  the 
description  of  the  property,  notwithstanding  the  abolition  of  the 
distinction  between  sealed  and  unsealed  instruments.  (Harris  v. 
Barlow,    142.) 

6.  Construction  of  Statute  —  Incorporation  in  Code  —  Conclu- 
sive UPON  Court. — The  supreme  court  is  bound  by  the  interpreta- 
tion given  by  the  court  to  the  statute  of  1850  (Stats.  1850,  p.  266), 
which  is  now  incorporated  in  section  1971  of  the  Code  of  C5vil  Pro- 
cedure, requiring  tjransfers  of  real  property  to  be  in  writing. 
(Id.) 

7.  Sale  of  Standing  Timber  —  Removal  Within  Specified  Time  — 
Construction  of  Instrument. — A  written  instrument  providing 
that  the  first  party  thereto  for  a  money  consideration  grants  and 
sells  to  the  second  party  all  timber  suitable  for  sawmill  purposes 
standing  upon  certain  land,  together  with  the  free  use  and  occupa- 
tion of  the  premises  for  the  purpose  of  such  removal,  and  further 
providing  that  the  second  party  shall  have  six  years  within  which 
to  make  such  removal  and  an  extension  of  four  years  thereafter, 
if  the  first  party  does  not  sell  the  land,  and  in  the  event  the  land  is 
sold,  that  no  part  of  the  timber  shall  be  cut  or  used  in  the  manu- 
facture of  timber  during  said  four  years,  does  not  convey  absolute 
title  to  the  timber,  but  only  so  much  thereof  as  is  removed  within 
the    ten    years.     (Mallet    v.    Doherty,    225.) 

8.  Recordation  of  Instrument  —  Right  to  Remove  Timber  —  Con- 

structive Notice  to  Purchaser  of  Land. — Where  such  an  instni- 
ment  is  recoirded^  a  subsequent  pozohaser  of  the  land  is  pot  upon 
constructive  notice  of  the  provision  giving  the  holder  of  the  in- 
strument the  rigHt  to  remove  the  timber  within  the  specified 
period.     (Id.) 

9.  Construction  of  Contracts.  —  Contracts  for  the  sale  of  standing 

trees  to  be  removed  within  a  specified  time  have  generally  been 
construed  by  the  courts  as  sales  of  only  so  many  trees  as  the  vendee 
might  cut   and    remove    within   the    time   designated,  the  balance 
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attorneys  of  ten  per  c€nt  of  the  value  of  the  land  set  off  to  their 
client,  plus  the  attorney's  fee  allowed  in  the  partition  suit,  sine© 
the  two  provisions  are  not  cumulative  but  alternative,  and  the  in- 
tention was  to  substitute  the  allowed  fee,  if  any,  in  the  partition 
wiit  as  compensation  for  the  services  therein,  instead  of  the  t«n 
per  cent  specified  in  the  first  part  of  the  compensation  clause  of 
the  contract.     (Bennett  v.   Potter,    736.) 

16.  Action  roE  Recoveey  of  Legal  Services — ^Written  Oontbact — 
Account  Stated — Finding  Unsupported  by  Evidence. — In  an  ac- 
tion on  such  contract,  the  finding  of  an  account  stated  is  not  suffi- 
ciently supported,  where  it  is  based  exclusively  on  the '^ testimony  of 
one  of  the  attorneys  relating  a  conversation  he  had  with  the  client 
shortly  after  the  judgment^  were  given  in  the  two  actions  wherein 
the  value  of  the  segregated  land  was  agreed  upon  for  the  purpose 
of  fixing  the  percentage.     (Id.) 

17.  Account   Stated — Oral  Agreement. — An  account  stated   may    be 

shown  by  proof  of  an  oral  agreement  as  to  thd  amount  due, 
although  no  writing  is  exhibited   at  the  time.     (Id.) 

18.  Executory  Contract. — An  account  stated  is  a  mere  unperformed 

promise  by  one  party  to  pay  a  stated  sum  to  another,  and  it  is 
therefore  an  executory  contract.     (Id.) 

19.  Written  Contract — Alteration  by  Oral  Account  Stated. — A 
written  contract  of  employment  cannot  be  altered  by  an  oral  state- 
ment of  account,  or  by  any  statement  not  agreed  to  in  writing  by 
the  debtor,  in  view  of  section  1698  of  the  Civil  Code,  which  provides 
that  a  contract  in  writing  nrny  be  altered  by  a  contract  in  writing, 
or  by  an  executed  oral  agreement,  and  not  otherwise.     (Id.) 

20.  Account  Stated — Theory  op  Action. — The  theory  upon  which  the 

action  on  an  account  stated  is  allowed  is  that  transactions  have 
occurred  between  the  parties  from  which  the  relation  of  debtor 
and  creditor  has  arisen,  that  thereafter  one  or  both  have  rendered 
or  made  statements  or  declarations  specifying  definitely  the  amount 
due  on  account  thereof  and  thereupon  there  has  been  an  agreement, 
express  or  implied,  by  the  one  who  is  the  debtor,  to  the  other,  that 
a  certain  sum  is  due  from  him  on  such  account,  together  with  an 
express  or  implied  promise  to  pay  the  same.  The  action  is  based 
on  the  promise  to  pay  thus  established,  and  if  it  is  not  expressly- 
made,  facts  from  which  such  promise  will  be  implied  must  be 
proven.     (Id.) 

21.  Previous  Transactions  Essential.  —  There  can  be  no  account 
stated  where  there  have  been  no  previous  transactions  between  the 
parties  from  which  the  relation  of  debtor  and  creditor  eould  arise. 
(Id.) 

22.  Promise  to  Pay  Existing  Debt  —  Consideration.  —  There  is  a 
fundamental  difference  between  a  mere  promise  to  pay  aa  existinj^ 
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CORPORATIONS  (Continued). 

tract  of  employment,  it  was  not  error  to  exclude  the  minutes  and 
the  by-laws  of  the  corporation  offered  by  the  corporation  to  show 
tliat  its  president  and  secretary  had  not  been  authorized  to  employ 
the  plaintiff.     (Id.) 

9.  By-laws  Inadbiissiblb  Against  Thibd  Persons  Without  Knowl- 
KDGB.-rBy-laws  of  a  corporation  are  of  no  binding  force  upon 
third  persona  having  no  knowledge  of  them.     (Id.) 

10.  Dissolution  fob  Nonpayment  of  Ljoknse  Tax— Dibectobs  Tbus- 
TEES  fob  Ceeditoes — Oonstruotion  of  Code  Amendment  of  1905. 
The  legislature  contemplated  that  section  400  of  the  Civil  Code, 
as  anoended  in  1905  (Stats.  1905,  p.  563),  providing  that  unless 
other  persons  are  appointed  by  the  court,  the  directors  or 
managers  of  the  affairs  of  a  corporation  at  the  time  of  its  dis- 
solution are  trustee^  of  the  creditors  and  stockholders,  or  members 
of  the  corporation  dissolved,  and  have  full  power  to  settle  the 
affairs  of  the  corporation,  would  apply  to  corporations  dissolved 
for  nonpayment  of  license  tax,  as  well  as  to  corporations  dissolved 
under  the  provisions  of  the  codes.     (Hanson  v.  Choynski,  275.) 

11.  Application  of  Tbust  Funds  to  Payment  of  Claims — Duties  of 
Cbeditobs — ^Legal  Remedies. — ^Where  a  corporation  has  been  dis- 
solved for  nonpayment  of  its  license  tax  and  the  affairs  of  the, 
corporation  are  under  the  control  of  the  directors  as  trustees, 
the  creditors  must  ordinarily  seek  the  usual  remedies  at  law  before 
applying  to  a  court  of  equity  to  compel  the  application  of  the 
funds  in  the  hands  of  the  trustees  to  the  payment  of  their  claims. 
(Id.) 

12.  Misapplication  of  TaitST  Funds  —  Action  to  Compel  Appro- 
PBUTiON  in  Payment  of  Cbeditobs*  Claims — Equity. — Creditors 
of  a  corporation  dissolved  for  nonpayment  of  its  license  tax  are 
justified  in  seeking  the  interposition  of  a  court  of  equity  to  com- 
pel the  application  of  trust  funds  to  the  payment  of  their  claims, 
where  it  is  made  to  appear  that  one  of  the  directors  was  seeking  to 
appropriate  the  major  part  of  the  assets  to  his  own  claim,  and  relief 
had  been  unsuccessfully  sought  in  the  only  legal  tribunal  that  could 
defeat  such  a  preference.     (Id.) 

13.  DntECTOB  AS  Creditor — Payment  of  Own  Claim  VbiD. — A  director 
of  a  corporation  who  is  at  the  same  time  a  creditor  is  precluded 
from  using  his  position  as  director  to  obtain  a  preference  over 
other  creditors   in   the   payment    of   his   own   claim.  •  (Id.) 

14.  Misappuoation  of  Tbust  Funds  by  One  Tbusteb— Action  to 
Compel  Appucation  to  Payment  op  Creditobs'  Claims — Plead- 
ing— Parties — Other  Trustees  Necessary  Dependants. — ^Where 
one  of  three  trustees  of  a  corporation  dissolved  for  nonpayment 
of  license  tax  has  applied  trust  moneys  in  his  hands  in  payment 
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of  his  own  claim,  the  other  two  trustees  are  necessary  parties 
defendant  in  an  action  by  creditors  of  the  corporation  to  compel 
the  application  of  the  money  to  the  payment  of  their  claims. 
(Id.) 

15.  Reorganization — Liability  fob  Debts  ow  Pormee  Corporation. — 
Where  a  corporation  reorg^anizes  under  a  new  name  but  with  practi- 
cally the  same  stockholders  and  directors,  axkd  continuee  to  earry  on 
the  same  business,  a  court  of  equity  will  regard  the  new  oorporaticm 
as  a  continuation  of  the  former  corporation,  and  will  hold  it  liable 
for  the  debts  of  the  former  corporation.  (Stanford  Hotel  Co.  v. 
M.  Schwind  Co.,  348.) 

16.  Action  for  Rent — ^PuuiDma — ^Parties — Former  Corporation  Uh- 
NEcsssAEY  DEFENDANT. — In  such  actiou  it  is  unnecessary  to  make 
the  former  corporation  a  party  defendant.     (Id.) 

17.  Donation  of  Stock  to  Corporation  —  Collateral  Attack  by 
PuRCHASERr— Right  of  Creditor. — Where  a  corporation  issues  all 
of  its  capital  stock  and  thereafter  a  donatlbn  back  to  the  cor- 
poration is  made  of  certain  shares  by  those  stockholders  whose 
shares  were  issued  to  them  for  property,  purchasers  of  a  part  of 
such  returned  stock  cannot  contend  as  against  a  creditor  of  the 
corporation  that  the  stock  issued  to  them  was  an  overissue  of 
treasury  stock.     (Hasson  v.  Koebefle,  369.) 

18.  Sale  of  Stock  fob  Money — Pxjrchase  Price  Less  Than  Pab 
Yalus  —  Measure  of  Stockholder's  Liability  to  Creditors. — 
Where  stock  is  sold  for  money  and  the  purchase  price  is  less  than 
the  par  yalue  of  the  stock,  the  difference  between  the  par  value 
and  the  amount  actually  paid  is  the  measure  of  the  stockholder's 
liability  to  creditors,  as  to  unpaid  subscriptions.     (Id.) 

19.  Issuance  of  Stock  for  Property  of  Uncertain  Value — Ficti- 
tious Valuation — Constructive  Fraud  on  Creditors. — Where 
the  stock  is  not  sold  for  cash  but  is  issued  for  real  or  personal 
property  having  no  generally  defined  value,  the  rule  is  that  where 
the  corporation  and  stockholder  have  agreed  upon  a  given  valua- 
tion for  the  property  transferred,  such  valuation  is  binding 
and  conclusive  unless  it  is  fraudulent  in  purpose  or  effect.  But 
if  the  parties  have  put  upon  the  property  a  valuation  in  excess  of 
what  they  knew  or  believed  to  be  its  true  value,  this  is  a  construc- 
tive fraud  upon  the  creditors  and  the  stock  will  be  deemed  paid 
only  to  the  extent  of  the  actual  value  of  the  property  received  in 
exchange    for    it.     (Id.) 

20.  Applicability  of  Rule  to  Mining  Corporations  —  South  Moun- 
tain Mining  Company  Case  Overruled. — The  rule  enunciated 
in  Eerron  v.  Shaw,  165  Cal.  668,  and  Harrison  v.  Armour,  169  CaL 
7&7,  that  stockholders  of  a  corporation  are  liable  to  creditors  for  the 
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26.  EviDENCB— Minutes  of  Meeting — Parol  Testimony.— Minutes  of 
a  corporation  meeting  are  not  a .  written  instrument,  and  in  the 
abeenee  of  the  element  of  estoppel,  as  where  a  party  has  acted 
in  justifiable  reliance  upon  them,  it  is  permitted  to  the  corporation 
or  to  anyone  else  to  show  what  actually  did  take  place  at  the 
meeting.     (Lawrence  v.   Premier  Indem.  Assur.  Co.,  688.) 

i7.  Contents  op  Minutes  —  Paeol  Evidencb  Inadmissiblb.  —  Testi- 
mony showing  that  the  minutes  of  a  corporation  meeting  are 
not  a  full  or  true  record  of  what  took  place  at  the  meeting  is  not 
the  same  as  testimony  as  to  the  contents  of  the  minutes,  and  tes- 
timony of  the  latter  sort  is  not  competent  because  it  is  an  en- 
deayor  to  prove  the  contents  of  a  writing  by  endcnce  other  than 
the  writing  itself.     (Id.)    - 

28.  Source  of  Dividends — ^Determination  op  Directors,  When  kot 
Conclusive  upon  Courts. — The  determination  of  the  directors 
of  a  corporation  as  to  the  source  of  its  dividends  has  no  binding 
or  even  x>ersussive  effect  upon  the  court  when  it  is  required  to 
decide  whether  a  stock  dividend  constitutes  income  which  goes  to 
the  tenant  for  life  or  for  years  or  is  principal  to  be  held  for 
the  benefit  of  the  remaindermen.     (Estate  of  Duffill,  748.) 

29.  Giving  op  .DiviDENi>--RBDucnoN  op  Corpus  op  Estate — Ques- 
tion FOR  Determination. — In  such  a  case  the  court  will  ascertain 
whether  the  giving  of  the  stock  dividend  or  the  money  dividend  to 
the  life  tenant  reduces  the  value  of  the  corpus  of  the  estate  as  it 
existed  at  the  time  of  the  death  of  the  testatrix.     (Id.) 

80.  Trust  in  Stock  —  Payment  op  Dividends  Out  op  Earningb 
After  Death  op  Trustor^-Sufpioiency  of  Evidence.— That  stock 
dividends  declared  payable  out  of  surplus  accumuhited  prior  to  death 
of  testatrix  were  s^aUy  paid  out  of  earnings  of  a  corporation  after 
the  death  of  a  testatrix,  who  created  a  trust  in  the  stock  owned  by 
her,  is  demonstrated  by  the  fact  that  after  the  payment  of  dividends 
declared  after  death  of  testatrix,  the  corporation  had  on  hand  surplus 
and  undivided  profits  in  excess  of  the  amount  held  at  her  death. 
(Id.) 

81.  Life  Tenancy  in  Corporation  Stock  —  Apportionment  op 
Dividends. — If  the  fund  out  of  which  the  dividend  is  paid  accrued 
before  the  life  estate  arose,  it  is  principal  belonging  to  the  oorptu 
of  the  estate,  but  if  the  fund  was  earned  after  the  life  estate  arose, 
it  is  income  belonging  to  the  life  tenant.     (Id.) 

See    Findings;    Pleading,    9. 

CRIMINAL  LAW. 
1.  Insanity  as  Defense — Meaning  op. — Insanity  interposed  as  a  de- 
fense  in   a   criminal   prosecution   means   sueh   a   diseased    and   de- 
ranged condition  of  the  mental  faculties  as  to  render  the  person 
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or  divided  into  degrees,  such  aa  murder  or  burglary,  that  the 
court   first  determine  the  degree.     (People  v.    Bellon,    706.) 

10.  MxjBDEa — ^Plea  of  Guilty — Proceeding  to  Determine  Degree — 
Judicial  Determination  Based  on  Evidence. — While  the  pro- 
eeeding  to  determine  the  degree  of  the  crime  of  murder,  after 
a  plea  of  guilty,  is  not  a  trial,  there  being  no  issue  joined,  the 
statute  doee  require,  at  least  impliedly,  a  judicial  determination 
based  on  evidence.     (Id.) 

11.  Procedure. — The  appropriate  and  proper  method  for  a  court  to 
pursue  in  such  a  case  is  to  receive  such  competent  evidence  from 
the  respective  parties  as  is  material  to  the  question  of  degree,  and, 
the  evidence  having  been  concluded,  to  pronounce  its  determina- 
tion thereon.     (Id.) 

12.  MuRDBRr— Irregularity  in   Procedure — iNsurFiciENT  Ground  fob 

Beversau — ^Upon  this  appeal  from  a  judgment  of  death  pronounced 
upon,  a  plea  of  guilty  to  an  information  charging  the  appellant 
with  murder  and  the  trial  court's  determination  that  the  murder 
was  of  the  first  degree  and  without  extenuating  circumstances, 
it  is  held  there  was  no  such  material  departure  in  procedure  from 
the  proper  method  as,  under  the  circumstances  appearing,  would 
justify  a  reversal.     (Id.) 

13.  Unsworn  Statement  of  Defendant — Right  of  Court  to  Con- 
sider.— In  a  proceeding  to  determine  the  degree  of  the  crime  of 
murder  after  a  plea  of  guilty,  the  defendant  cannot  on  appeal 
be  allowed  to  urge  that  his  statement  may  not  be  regarded  as  evi- 
dence because  he  was  not  sworn  as  a  witness  or  required  to  make 
his  affirmation  or  declaration  as  provided  by  section  2097  of  the 
Code  of  Civil  Procedure,  where  he  voluntarily  gave  his  statement 
and  made  no  suggestion  of  objection  to  the  procedure.     (Id.) 

14.  Murder  in  First  Degree  —  Supticiency  of  Evidence.  —  It  is 
also  held  herein  the  evidence  was  sufficient  to  sustain  the  conclu- 
sion that  there  existed  the  willful,  deliberate,  and  premeditated 
intent  to  kiU  which  is  essential  to  first  degree  murder.     (Id.) 

15.  CRiiiiNAL    Syndicalism    and   Sabotage  —  Unlawful  Circulation 

AND  Display  of  Printed  and  Written  Matter  —  Act  Within 
liEGiSLATiyE  Power. — The  act  of  the  legislature  approved  April 
SO,  1919,  entitled,  "An  act  defining  criminal  syndicalism  and 
sabotage,  proscribing  certain  acts  and  methods  in  ccnnrction  there- 
with and  in  pursuance  thereof  and  providing  penalties  and  pun- 
ishments therefor,"  is  not  beyond  legislative  power  in  so  far  as  its 
provisions  are  material  to  a  charge  of  willfully,  unlawfully,  and 
feloniously  circulating  and  publicly  displaying  certain  books, 
papers,  pamphlets,  documents,  and  other  printed  and  written  mat- 
ter, containing  and  carrying  written  and  printed  advocacy,  teaching 
and  advising  criminial  syndicalism,  to  wit,  advocating,  teaehiug,  and 
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thereof,  to  a  third  person,  and  being  in  legal  effect  a  bill  of  ex- 
change, it  did  not  create  a  legal  obligation  from  the  debtor  to  the 
third  person  until  it  was  accepted  hj  the  debtor,  and  such  accept- 
ance could  not  be  made  except  in  writing.     (Id.) 

See  Contracts,  2r;  Corporationa,  11-14;  Fraud,  1;  laens,  2. 

DEDICATION. 

1.  Implied  Dedication — Evidsncx. — Something  more  than  a  mere 
casual  user  must  be  shown  before  any  valid  dedication  will  be 
implied.     (City  of  San  Die^  v.  HaU,  165.) 

2.  UN INCLOSED   AND   UNCULTIVATED  IiAND — USEB  BY   PUBLIO — ^LICENSE. 

In  order  to  constitute  a  valid  dedication,  there  must  be  an^  inten- 
tion on  the  part  of  the  owner  to  devote  his  property  to  the 
public  use,  and  while  it  is  true  that  this  intent  may  be  inferred 
from  long  acquiescence  in  a  use  bj  the  public,  yet  where  land  is  un- 
indosed  and  uncultivated,  the  fact  that  the  public  has  been  in  the 
habit  of  going  upon  the  land  will  ordinarily  be  attributed  to  a 
license  cm  the  part  of  the  owner,  rather  than  to  his  intent  to 
dedicate.     (Id.) 

See  Highways,  2,  3,  6-ft. 

DEEDS. 

1.  Action  fob  Cancellation  of  Deed  —  Fbaud  —  Pleadino  —  State- 

ment OF  Facts. — In  setting  forth  a  cause  of  action  for  the  can- 
cellation of  a  deed  because  of  menace,  fraud,  and  tlie  like  exercised 
upon  the  grantor,  the  facts  relied  upon  should  be  stated.  (Camp- 
bell V.  Oenshlea,  213.)  ' 

2.  Undue    Influence  —  Suffioienot   of    Complaint  —  Absenob  of 

Speciax.  Demurrer. — In  an  action  to  cancel  certain  deeds  on  the 
ground  of  undue  influence,  an  objection  to  the  suiBciency  of  the 
complaint  for  failure  to  allege  that  the  deeds  were  procured  solely 
by  reason  of  the  stated  acts  or  conduct  of  the  grantee  is  without 
basis,  in  the  absence  of  a  special  demurrer,  and  in  view  of  the 
averment  that  the  deeds  were  only  made  because  of  such  undue 
influence     (Id.) 

3.  Action  f(»  Cancellation  of  Deeds — Fraud — General  Allega- 
tion— Trial  Without  Objecthon — ^Effect  of. — ^Where  the  plead- 
ings allege  fraud  in  general  terms  and  the  parties  go  to  trial  without 
special  objection  to  the  allegation  of  facts  and  circumstances  con- 
stituting the  fraud,  such  infirmity  of  the  complaint  may  aot  b% 
successfully  urged  on  appeaL     (Id.) 
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D£;EDS  (Continued). 

4.  Statute  of  Limitations. — ^An  action  to  cancel  certain  deeds  on 
the  ground  of  undue  influence  and  fraud  and  for  general  relief 
is  governed  by  the  five-year  period  of  limitation  prescribed  by 
section  318  of  the  Code  of  Civil  Procedure,  and  not  by  subdivision 
4  of  section  3ZS  of  such  code.     (Id.) 

5.  Pleading — ^Aicendmxnt  or  Complaint  Attxb  Dsoision  but  Pbiob 
TO   Entey  op   Judgment — Discretion    not   Abused.— In  such   an 

action,  it  is  not  an  abuse  of  discretion  to  permit  an  amendment 
to  the  complaint  after,  the  announcement  of  the  decision  but  before 
the  entry  of  judgment  by  striking  out  the  words  "and  executed" 
wherever  they  appeared  in  the  second  count.     (Id.) 

6L  Cancellation  qp  Deeds  —  Insanity  —  Undue  Inpluenob  —  Find- 
ings.— In  an  action  to  cancel  deeds  on  the  grounds  of  insanity 
and  undue  influence  set  up  in  separate  counts  of  the  complaint, 
a  finding  against  insanity  does  not  necessitate  the  entry  of  a 
formal  judgment  against  plaintiff  based  thereon,  where  there  «was 
a  finding  in  plaintiff's  favor  of  the  exercise  of  undu«  influence. 
(Id.) 

7.  Gnrr  prom  Mother  to  Daughter— Presumption  op  Conpidbntial 
Belationship — Undue  Inpluencb — Burden  of  Proop. — In  a  case 
involving  a  purported  gift  inter  vivos,  based  upon  an  alleged 
consideration  of  love  and  affection,  where  the  donee  is  a  daughter 
having  the  control  and  direction  of  the  aged  donor,  a  strong 
presumption  of  confidential  relation  arises  which  would  place 
upon  the  beneficiary  in  the  transaction  the  burden  of  showiiQg  fair- 
ness in  dealing  and  full  understanding  on  the  part  of  the  person 
parting  with  the  property,  and  in  the  absence  of  such  showing,  the 
conveyance  is  presumed  to  have  been  obtained  by  undue  influence 
and  to  be  void.     (Id.) 

See  Contracts,  5. 
DEEDS  OF  TRUST.    Bee  Mechanics'  JAema,  2;  Mortgages,  6w 
DEFAULT.    See  Judgments,  16-18. 
DELIVERY.    See  Mortgages,  8. 
DEMAND.    See  Street  Law,  14. 
DEMURRERS.     See  Pleading,  1. 
DEPOSITIONS.    See  Workmen's   Compensation  Act,  9. 
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DISCRETION.    See  Injunetion^  2,  4. 

DISEASE.    See  Accident  Insurance,  1-3,  9,  20-281  ^ 

DISMISSAL.    See  Appeal,  11,  IS,  15. 

DIVORCE. 

Residence  of  Plaintut — Pleading. — In  an  action  for  divorce  the 
plaintiff  must  allege  that  he  or  she  has  been  a  resident  of  the 
state  and  of  the  countj  in  which  the  action  is  brought  for  the 
periods  provided  by  section  .12S  of  the  Civil  Oode.  (Waite  v. 
Waite,  238.) 
See  Judgments,  9,  IS* 

DURESS.    See  Taxation,  10. 

EASEMENTS.    See  Highways,  1. 

EJECTMENT.    See  Boundariee,  9. 

EliECTION  LAW.    See  Municipal  Oorporatione,  11. 

EMINENT  DOMAIN.    See  Condemnation  of  Land. 

EMPLOYER  AND  EMPLOYEE. 

1.  Assumption  of  Risk — Obvious  Dangers. — ^It  is  the  doty  of  a 
master  to  provide  reasonably  safe  and  suitable  appliances  with  or 
upon  which  his  employee  is  to  work.  As  to  those  things  and  ap- 
pliances which  it  becomes  the  master's  duty  to  furnish,  the  ser- 
vant has  the  right  to  assume  that  the  master  has  done  his  duty 
and  that  the  appliances  are  reasonably  safe  and  secure,  and  it  is 
not  contributory  negligence  for  an  employee  to  neglect  to  inves- 
tigate and  examine  the  conditions  as  to  the  safety  of  the  ap- 
pliances. In  such  a  case  the  employee  is  held  only  to  have  assumed 
the  risk  of  a  danger  of  which  he  had  knowledge,  or  the  risk  of  a 
danger  which  was  so  obvious  that  he  must  have  known  of  it, 
or  of  one  as  to  which  he  had  been  put  upon  inquiry  by  discovery 
or  suggestion  of  danger  and  which  by  gross  carelessness  he  has 
neglected  to  notice.     (Thompson  v.  Southern  Pac.  Co.,  730.) 

2.  Knowledge  of  Detects  and  Dangers  —  Instruction. — ^An  in- 
struction that  knowledge  by  the  employee  of  the  defective  or  un- 
safe character  or  condition  of  any  ways,  appliances,  or  structures 
of  his  employer  is  not  a  bar  to  recovery  for  any  injury  caused 
thereby,  unless  it  shall  also  appear  from  a  preponderance  of  the 
evidence  that  such  employee  fully  understood,  comprehended,  antl 
appreciated  the  dangers  incident  to  the  use  of  such  defective  ways, 
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ESTATES  OP  DBCEASEJ)  PERSONS  (Continued). 
8.  Will — Intentional  Omission  to  Provide  fob  Childbbn. — Where 
«  testator,  after  declaring  that  he  is  a  single  man  and  has  never 
been  married,  provides  that  if  there  should  be  any  other  or  others 
than  the  ones  he  had  named  in  his  will  claiming  to  be  his  "lawful 
heirs"  and  can  and  do  prove  that  they  are  suph,  he  gives  to  each 
of  them  the  sum  of  five  dollars,  he  thereby  shows  an  intention 
to  exclude  from  any  substantial  share  in  his  estate  anyone  not 
named  in  his  will,  whether  a  child  or  otherwise.  (Estate  of 
Minear,  239.) 

4.  Will — Distribution  of  Besidus  of  Estate — Persons  Entitled. — 

Under  a  clause  in  a  will  providing  that  when  all  the  devisees  and 
legatees  were  fully  paid  what  had  been  bequeathed  to  them,  the 
residue,  if  any,  should  be  paid  in  specific  amounts  to  certain 
nephews  end  nieces,  such  nephews  and  nieces  were  not  entitled  to 
have  distributed  to  them  the  whole  of  the  residue  of  the  estate 
over  the  specific  amount  so  bequeathed  to  them,  amounting  to  three 
hundred  thousand  dollars,  but  the  same  was  properly  distributed 
among  all  the  nephews  and  nieces  of  the  deceased,  as  heirs  at  law, 
the  deceased  having  died  intestate  as  to  such  excess.  (Estate  of 
Seay,  304.) 

5.  Partial  Distribution— Evidence — ^Bouoh  Draft  of  Will — Harm- 
less Ereob. — In  a  proceeding  upon  partial  distribution  under  such 
will,  the  error  in  admitting  in  evidence  a  so-called  rough  draft  of 
a  will  which  was  found  in  the  same  envelope  with  the  will  in  ques- 
tion, was  harmless,  since  the  interpretation  of  the  will  was  a 
matter  of  law  to  be  determined  from  its  language,  and  the  facts 
and  circumstances  in  proof  in  the  case.     (Id.) 

6.  Will  Contest — Mental  Incapacity — ^Effect  of  Excess  Charita- 
ble Bequest — Instruction. — In  a  proceeding  to  revoke  the  pro- 
bate of  a  wiU  on  the  groun-d  that  the  deceased  at  the  time  of 
•itiB  execution  was  not  mentally  competent  to  make  a  will,  an  in- 
struction to  the  effect  that  the  will  purported  to  give  more  than 
one-third  of  the  estate  to  charitable  purposes,  and  ''that  the  amount 
by  which  the  sumA  so  bequeathed  for  charitable  purposes  exceed 
one-third  of  the  estate  of  said  decedent  will  go  to  the  persona 
and  in  the  proportions  in  which  the  estate  of  said  decedent  would 
have  descended  had  she  died  intestate,"  was  a  correct  statement 
of  the  law,  and  while  it  may  h&ve  been  irrelevant  to  the  issue, 
was  not  misleading  in  view  of  the  fact  that  the  jury  was  re- 
peatedly instructed  that  the  only  issue  for  their  determination  was 
the  mental  capacity  of  the  testatrix  at  the  date  of  the  execution 
of  the  wilL     (Estate  of  Clark,  395.) 

7.  Execution  of  Previous  Wills — Soundness  of  Mind— Argumenta- 
tive Instruci'ion. — In  such  contest  the  refusal  to  instruct  the 
jury   that  two   previous  wills   of   the  testatrix   each  making   dis- 
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ESTATES  OF  DECEASED  PERSONS  (Continued). 

effect,  and  finality  of  a  decree  of  distribution  fails  to  allege  thmt 
the  notice  required  hy  law  was  not  given,  it  will  be  presumed  that 
such  notice  was  given.     (Id.) 

12.  DisTniBUTioN  OP  Residue  op  Estate — Contravention  op  Tkrms 
OP  Will — Conclusive  Efpect. — A  decree  of  distribution  which  in 
terms  declares  that  it  is  disposing  of  the  "residue  of  the  estate" 
thereinafter  "particularly  described"  as  follows:  "All  of  said  prop- 
erty to  0.  P.,  the  widow  of  said  E.  W.  P.,  deceased,"  viewed  in 
the  light  of  section  1666  of  the  Code  of  .C^vil  Procedure,  in  express 
terms  distributes  all  of  the  property  of  the  estate  to  the  widow 
without  limitation  and  thereby  confirms  in  her  an  estate  in  fee 
simple  absolute;  and  such  decree,  in  the  absence  of  a  showing  or 
claim  of  extrinsic  fraud  or  mistake,  is  irrevocable  save- upon  appeal 
within  the  time  provided  by  law,  even  though  in  contravention  of 
the  terms  of  the  wiU.     (Id.) 

18.  Peobated  Will — Offer  op  Another  Will  not  a  Contest. — ^While 
section  1333  of  the  Code  of  Ovil  Procedure  relates  to  the  condn- 
siveness  of  the  unopposed  probate  of  a  will  against  a  coKtest,  the 
offer  of  another  will  is  not  a  contest  of  the  one  admitted  to  pro- 
bate.    (Estate  of  Moore,  570.) 

14.  Powers  and  Limitations  op  Probate  Courts — Special  Statutes. 

The  probate  of  wills  is  purely  a  creature  of  statute,  and  the  stat- 
utes pertaining  to  estates  of  deceased  persons  must  be  looke<l 
to  rather  than  those  of  general  application  for  the  powers  and 
limitations  of  the  probate  courts.     (Id.) 

15.  Probate  op  Will — Expiration  op  Year  Without  Contest — Bight 
to  Probate  Subsequent  Will. — Section  1327  of  the  Code  of  Civil 
Procedure,  providing  that  the  probate  of  a  will  may  be  eon- 
tested  within  one  year  after  its  probate,  and  section  1333,  making 
the  probate  conclusive  unless  there  has  been  a  contest  filed  within 
one  year,  do  not  prevent  the  offering  more  than  one  year  after  such 
probate  of  another  document  as  a  genuine  and  subsequent  will,  Bocb 
offer  not  being  a  contest  of  the  will  admitted  to  probate.     (Id.) 

16.  Will  Contest  —  Mental  Incapacity  —  Evidence  —  Testimony  of 
Attorney. — In  a  will  contest  on  the  ground  of  mental  incapacity, 
it  was  error  to  refuse  to  permit  an  attorney,  who  for  many  years 
had  represented  the  testator  and  who  was  called  as  a  witness  and 
testified  that  in  his  opinion  the  testator  was  of  sound  and  disposing 
mind  during  the  entire  period  of  their  acquaintance,  to  state  what 
the  testator  testified  to  while  on  the  witness-stand  in  a  eertain  ac- 
tion, from  a  document  in  the  form  of  a  bill  of  exceptions  prepared 
by  such  attorney  while  its  contents  were  fresh  in  his  memory,  using 
the  court  reporter's  notes  to  check  it^  and  containing  the  testator's 
testimony.     (Id.) 


Digitized  by  VjOOQ IC 


828  Estates  op  Deceased  Persons* 

estates' OP  DECEASED  PERSONS  (Continued). 

matter  of  such  distribution  immediately  upon  settlement  bj  it  of 
the  final  account.     (Estate  of  Boss,  643.) 

2i,  Initiation  of  Pbogseding — ^Eioht  op  Administrator. — It  ie  «a- 
tircly  immaterial  in  this  connection  that  the  administrator  has 
no  legal  interest  in  any  dispute  that  may  arise  between  claimants 
on  distribution  as  to  how  the  estate  shall  be  distributed,  since  the 
statute  expressly  authorizes  tiie  administrator  to  so  initiate  the 
proceeding.     (Id.) 

26.  Effect  of  Giving  of  Notice. — By  the  notice  required  by  the  Ukw 
upon  such  a  filing  being  given  the  entire  world  is  called  before 
the  court,  and  the  court  acquires  jurisdiction  over  all  persons  for 
the  purpose  of  determining  their  rights  to  any  portion  of  the 
estate;  and  every  person  who  may  assert  any  right  or  interest 
therein  is  required  to  present  his  claim  to  the  court  for  its  deter- 
mination.    (Id.) 

26.  Promptness  in  Pboceeding. — The  law  oontemplates  that  this  pro- 
ceeding thua  properly  instituted  shall  be  carried  on  to  decree  of 
distribution  as  speedily  as  is  reasonably  practicable  with  due  regard 
to  the  interests  of  all  concerned,  and  any  interested  party  appear- 
ing is  entitled  to  have  it  so  carried  on,  and  such  a  party  may  justly 
complain  of  the  absolute  termination  of  such  a  proceeding  by  an 
order  denying  the  petition,  whether  with  or  without  prejudice  to  a 
future  application,  if  no  proper  ground  for  such  denial  ia  made  to 
appear.     (Id.) 

27.  Pendency  of  Procbedino  to  Determine  Heirship — Insufficient 
Ground  for  Denying  Petition  for  Distribution. — The  institu- 
tion and  pendency  of  the  special  proceeding  authorized  bj  see* 
tion  1664  of  the  Code  of  Civil  Procedure,  in  the  nature  of  an 
action  to  determine  heirship,  does  not  require  or  authorize  a  denial 
of  a  pending  proceeding  for   distribution.     (Id.) 

28.  Succ5<?siON — Heirship. — ^Under  no  circumstances  does  the  "sor- 
viving  widow"  of  a  deceased  brother  of  a  deceased  husband  of  a 
deceased  take  directly  from  such  deceased  under  subdivision  8  of 
section  1386  of  the  Civil  Code.     (Id.) 

2I&.  Order  Compromising  Claim  —  Subsequent  Action  Determining 
Eight  to  Entire  E'Statb — Judgment  Binding  upon  Claimant. — 
Where  an  action  on  a  claim  against  an  estate  was  eompromiaed 
pending  appeal,  the  eompromise  approved  by  the  court,  and  an 
order  made  for  the  sale  of  certain  property  of  the  estate  to  obtain 
the  money  necessary  to  pay  the  claimant  the  balance  due  under 
the  compromisey  the  judgment  in  favor  of  the  plaintiff  in  an  action 
subsequently  brought  for  specific  performance  of  an  agreement 
to  make  a  testamentary  disposition  of  the  entire  estate,  wherein 
such  claimant  was  made  a  party  defendant  and  issue  joine<l  on 
the  illegality  and  fraudulent  nature  of  h^s  claim^  la  binding  upon 


Digitized  by  VjOOQ IC 


EVIDENCH.  829 


ESTATES  OF  DECEASED  PERSONS  (Cbntinued). 

the  claimant;  and  he  canngi  on  distribution  claim  the  balance  due 
under  the  compromise,  on  the  theory  that  the  court  in  such  action 
was  without  jurisdiction  to  nullify  the  orders  made  on  the  com- 
promise of  the  litigation.     (Estate  of  Ross,  651.) 

80.  Judgment  —  Feaud  —  Party  Guilty  Chargeable  as  Trustee. — A 
court  may  in  an  equitable  proceeding  inquire  whether  a  judgment 
valid  on  its  face  was  obtained  by  fraud,  and  sometimes  such  judg- 
'  ment  may  be  set  aside,  but  even  in  cases  where  this  relief  cannot 
be  had,  a  conrt  of  equity  may  prevent  an  inequitable  advantage  be- 
ing taken  of  the  judgment  by  adjudging  the  guilty  beneficiary  or 
his  successor  with  notice  a  trustee  for  the  defrauded  paHy.  This 
principle  has  frequently  been  applied  with  relation  to  probate 
decreed.     (Id.) 

dl.  Collateral  Attack — ^Insutficient  Complaint. — The  failure  of 
a  complaint  to  state  a  cause  of  action  is  not  a  defect  going  to 
the  jurisdiction  of  the  superior  court,  and  a  judgment  given  upon 
such  a  complaint  cannot  be  held  void  upon  collateral  attack.     (Id.) 

32.  iNSumciENCY  Of  FiNDiNes. — The  failure  of  findings  to  support 
the  judgment  does  not  make  ttte  judgment  void  on  collateral 
attack.     (Id.) 

33.  Appeal — Errors  in  Exeroisk  or  Jurisdiction — ^Remedy. — ^Remedy 

for  errors  committed  by  the  trial  court  in  the  exercise  of  its  juris- 
diction 10  by  way  of  appeaL     (Id.) 

See  Judgments,  9,  13,  20;  Parent  and  Child,  2,  7;  Wills,  1,  2, 

4-ia. 

ESTOPPEIi.    See  Corporations,  3;   Fratenua  Societies,  1,  5;   Plead- 
ing, 4. 

EVIDE^NCE. 

1.  Communications   Between   Husband  and  Wipe  —  Act  of   Oom- 

MUNiOATiNO — Testimony  Permissible — Statute. — The  provision  of 
section  1881  of  the  Code  of  Civil  Procedure  that  neither  husband 
nor  wife  can,  even  after  the  termination  of  the  marriage,  be  ex- 
amined, without  the  consent  of  the  other,  as  to  any  communica- 
tion made  by  one  to  the  other  during  the  marriage,  does  not 
prohibit  testimony,  the  purpose  of  which  is  to  show  the  act  of 
communicating  and  not  the  disclosures  involved  in  the  com- 
munications.    (Estate  of  Pusey,  ^68.) 

2.  Cross-examination  op  Expert  Witness — Bias  in  Favor  op  De- 
pendant— Prejudicial  Error. — It  was  prejudicial  error  for  the 
court,  in  the  face  of  sufficient  objection,  in  such  action,  to  permit 
the  plaintiff  to  cross-examine  its  own  expert  witness  for  the  pur- 
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pose  of  Bho?mig  that  he  was  biased  in  favor  of  the  defendant. 
(McLaughlin  y.  Los  Angeles  By.  Corp.,  537.) 

3.  Bus  OF  Own  Witness — Peoop  op  HosTHJTir  or  Bias  iNAOiflS- 

SIBLE. — Where  a  witness  is  unexpectedly  hostile  to  or  biased  against 
the  party  by  whom  he  is  called,  such  party  cannot  introdnee  evi- 
dence tending  to  show  such  hostility  or  bias.     (Id.) 

4.  Impeachment  of  Witness — ^Pbocedurs. — Where  «.  witness  unex- 
pectedly gives  damaging  testimony  against  the  party  calling  him, 
it  is  permissible/  under  the  provisions  of  section  2049  of  the 
Code  of  Civil  Procedure,  to  show  that  the  witness  had  previously 
made  statements  inconsistent  with  his  testimony,  upon  the  theoiy 
that  the  party  was  taken  by  surprise  by  the  adverse  testimony; 
and  the  proper  method  of  impeachment  is  to  formulate  the  ques- 
tion so  as  to  embrace  the  very  statement,  at  least  in  substance,  and 
to  ask  the  impeaching  witness  for  a  categorical  answer  whether  the 
statement  was  made,  giving  the  circumstances  of  times,  places,  and 
persons  present.     (Id.) 

6.  Testimony  fbom  Writing — Section  2047,  Codb  of  Gh^il  Pbogb- 
DURB. — The  part  of  section  2047  of  the  Code  of  Civil  Procedure 
which  provides  that  a  witness  may  testify  from  a  writing,  though 
he  retain  no  recollection  of  the  particular  facts,  is  mandatozy. 
(Estate  of  Moore,  670.) 

6.  Failure  to  Call  Legatees — ^Evidence  not  Suppressed. — In  a  will 
contest  the  failure  to  call  as  witnesses  those  named  as  legatees 
in  the  will  is  not  suppression  of  evidence.     (Id.) 

7.  Neguobnob— Physicun  and  Patient — Information  Acquired  by 
Physician  Before  Injuries — Testimony  of  Plaintiff  and  Phy- 
sician AS  TO  Injuries — Privilbqb  not  Waived. — In  an  action  tot 
damages  for  personal  injuries  sustained  by  the  plaintiff  at  the 
hands  of  an  employee  of  a  railroad  company,  the  plaintiff  did  not, 
in  view  of  section  1881,  subdivision  4,  of  the  Code  of  Civil  Pro- 
cedure, as  it  read  prior  to  the  abrogation  of  the  privilege  ia 
such  class  of  cases  in  the  year  1917  (Stats.  1917,  p.  954),  waive 
the  ban  of  privilege  as  to  information  acquired  by  a  physician  in 
attending  her  several  years  prior  to  the  injuries  in  question,  be- 
cause she  and  her  physician  testified  fully  as  to  her  condition  after 
the  assault.     (Hirschberg  v.  Southern  Pac.   Co.,  774.) 

Bee  Accident  Insurance,  3,  i5,  6,  10,  13,  23;  Appeal,  3,  4,  8; 
Banks  and  Banking,  1,  2;  Contracts,  11,  13,  16-21;  Corpora- 
tions, 4-6,  8,  9,  21,  26,  27;  Criminal  Law,  10,  11,  13,  14; 
Dedication,  1,  2;  Employer  and  Employee,  ^;  Estates  of  De- 
ceased Persons,  5,  16,  22;  Fire  Insurance,  2,  3;  Fraud,  2,  3; 
Highways,  3,  7,  9;  Inheritance  Tax,  1,  2;  Injunction,  3;  In- 
structions, 3;  Judgments,  8-10;  Judicial  Notice,  1-7;  Me- 
chanics' Liens,  5;  Negligence,  6-9,  13,  15,  17-20,  22,  23,  27, 
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EVIDENCE  (ConUnued). 

31,  39-44,  47;  Negotiable  Instruments,  8;  Parent  and  CThild, 
8-9;  Public  Lands,  1,  2,  4-5;  Sales;  Street  Law,  1,  5;  Tide* 
lands,  1,  2;  Waters  and  Water  Rights,  6;  Workmen's  Campen- 
eation  Act,  5,  8,  16. 

EXCHAiNGE.    See  Vendor  and  Vendee,  a. 

EXE'CUTION.    See  Judgments,  5. 

EXE-CUTION  SALES. 

1.  Sale  of  Personal  Peoperty  —  Vntw  of  Pubchaskbs  —  Waivkr. — 

The  provision  of  section  694  of  the  Code  of  Civil  Procedure  which 
requires  that  in  the  case  of  an  execution  sale  of  personal  property 
capable  of  manual  delivery  the  property  must  be  within  view  of 
those  who  attend  the  sale,  is  intended  for  the  protection  of  the 
judgment  debtor,  and  he  may  waive  his  right  thereunder  if  he  sees 
fit  to  do  80,  and  the  removal  of  the  property  by  the  debtor  after 
notice  of  the  sale  amounts  to  such  a  waiver.  (Marsh  v.  Lapp, 
2^1.) 

2.  Frauditlent  Sale — ^Purohaser  not  a  Patty  to  Action — Belief — 
Motion. — ^Where  suflEicient  grounds  exist  for  vacating  an  execution 
sale,  it  may  be  vacated  by  motion  to  the  court  which  has  decreed 
the  sale,  as  well  as  by  a  separate  action  brought  for  that  purpose, 
notwithstanding  the  purchaser  at  the  sale  was  not  a  party  to  the 
action.     (Ford  v.  California  Pac.  Inv.  Co.,  616.) 

EXEMPTIONS.    See  Fraudulent  Conveyances. 

FALSE  IMPRISONMENT.    See  Corporations,  25, 

FINDINGS. 

Corporations  —  Action  for  Conversion  of  Stock  —  Ownership  of 
Plaintiff — Pledge  as  Security  for  Performance  of  Services — 
— Pleading — Evidence. — In  an  action  for  the  conversion  of  stock, 
where  the  plaintiff's  pleadings  and  proof  were  that  the  plaintiff 
was  the  unconditional  owner  of  the  stock,  and  the  defend- 
ants' pleadings  and  proof  were  that  he  was  to  become  such  owner 
only  upon  the  occurrence  of  a  certain  condition,  the  time  for  which 
had  passed  without  its  happening,  the  finding  that  the  plaintiff  was 
the  owner  of  the  stock,  but  that  it  had  been  pledged  with  the 
defendants  as  security  is  not  responsive  to  the  issues.  (Lawrence 
T.  Premier  Indem.  Assur.  Co.,  688.) 

See  Appeal,  17;  Claim  and  Delivery;-  Contempt,  3;  Deeds,  6; 
Judgments,  7;  Mortgages,  2,  3;  Negb'gence,  2;  Street  Law,  3; 
Vendor  and  Vendee,  2;  Workmen's  Compensation  Act,  18. 
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FIBB  INBURANCE. 

1.  Stock  and  Pixtdbes — Oomputino  Scale  Undbe  Conditional  Saw 
Ct^NTRACT — ^Valid  POLICY. — In  an  action  on  a  policy  of  fire  iuBur- 
ance  covering  a  etock  of  merchandise  and  fixtures,  it  cannot  be 
contended  that  the  policy  was  vitiated  because  there  was  con- 
tained among  the  fixtures  a  certain  computing  scale  of  which  the 
plaintiff  was  not  the  sole  and  unconditional  owner,  title  being 
Vested  in  the  vendor,  where  it  was  found  that  the  scale  was  not 
specifically  named  in  the  policy,  that  the  plaintiff  waived  in  open 
court  all  claim  for  loss  of  or  damage  to  said  scale,  and  that  he 
had  not  concealed  or  misrepresented  any  material  fact  relating 
thereto,  although  he  had  included  it  in  his  schedule  of  losses, 
believing  that  his  equitable  interest  entitled  him  to  recover  the 
cash  value  of  the  property.  (Coniglio  v.  Connecticut  f^re  Ins. 
a.,  59^) 

a.  FntB  AND  Explosion — Cause  of  Explosion — Supficiknct  op  Find- 
ing.— In  such  action,  the  finding  that  during  the  fire,  but  sub- 
sequent to  the  commencement  thereof,  an  explosion  occurred  in  the 
building,  and  that  the  explosion  was !  occasioned  by  the  fire,  suffi- 
ciently indicates  that  the  explosion  occurred  by  reason  of  a  firs 
witMn  the  building.     (Id.) 

3.  Comparison  of  Testimony  of  Witnesses  —  Pbovince  of  Tbul 
CouBT. — In  such  action  it  is  for  the  trial  court  to  make  comparison 
of  the  testimony  of  witnesses.     (Id.) 

i.  Pubchasee  Under  Conditional  Sale  Contbaot  —  Insubabub  In- 
terest in  Property. — A  purchaser  of  property  under  conditional 
sale  by  the  terms  of  which  title  is  to  remain  in  the  vendor  until  fuB 
payment  is  made  has  at  least  an  insurable  interest  to  the  eztoit 
of  his  payments  on  account.     (Id.) 

FOBFEITUBES.    See  Estates  of  Deceased  Personsy  17-^8. 

FOBGEBY.    See  Banks  and  Banking,  a~7. 

FBATERNAL  SOCIETIES. 

1.  Fraternal    Insurance    Organization  —  Powers  of  Local   Cam? 

Clerk. — ^Where  under  the  provisions  of  the  constitution  of  a  mu- 
tual fraternal  organization,  a  local  camp  clerk  cannot  be  held  to  be 
anything  more  than  a  special  agent  of  the  organization  with  defined 
powers  which  were  known  to  the  members,  he  cannot  waive  any 
requirement  of  the  laws  of  the  organization,  or  by  any  act  or  course 
of  conduct  create  an  estoppel  against  it.  (Valentine  v.  Head 
Camp,  P.  J.,  W.  O.  W.,  192.) 

2.  Failure  to  Pay  Assessments  as  Bequired  by  Law  of  Organiea- 
tion — Suspension  of  Benefit  Certificate. — Where  the  local  camp 
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FEtATEBNAIi  SOCIETIES  (Continued). 

clerk  of  a  fraternal  organization  bad  no  power  by  any  course 
of  conduct  to  waiye  the  requiremente  of  tbe  law  of  the  society 
as  to  the  time  of  payment  of  the  assessments  or  the  consequences 
thereof,  the  failure  of  a  member  to  pay  assessments  as  required 
operated  ipso  facto  to  remoTC  him  from  good  standing,  and  to 
suspend  his  benefit  certificate.  (Id.) 
8.  Beinstatement  of  Member—Application — Warranty  of  Sound 
BoDiLT  Health — ^False  Statement — Ineftectxye  Reinstatement. 
'  Where  the  law  of  a  fraternal  organization  required  as  a  condition 
precedent  to  reinstatement  the  presentation  of  an  application 
including  an  express  warranty  of  present  sound  bodily  health, 
a  statement  in  such  an  application  that  "I  certify,  warrant  and  repre- 
sent that  I  am  in  good  sound  bodily  health,"  is  clearly  one  upon 
the  literal  truth  or  fulfillment  of  which  the  validity  of  the  con- 
tract depended  and  amounted  to  a  warranty^  and  where  the  state- 
ment was  false,  there  was  no  effectiye  reinstatement.     (Id.) 

4.  Falsity  of  Warranty — Knowledge  of  Local  Camp  Clerk — Or- 
eANizATiON  not  E'stopped. — ^Knowledge  of  the  local  camp  clerk  of 
the  falsity  of  such  a  warranty  is  an  immaterial  factor,  since  he 
could  not  by  any  course  of  conduct  or  possession  of  knowledge  bind 
the  organization  in  such  a  maimer  as  to  estop  it  from  claiming  that 
the  warranty  was  false.     (Id.) 

5.  Money  Paid  on  Attempted  Bsinstatemxnt — Retention  by  Local 

Camp  Clerk — Organization  not  Estopped — ^Lack  of  Knowledge 
Until  After  I>eath  of  Member. — The  organization  is  not  es- 
topped from  disputing  the  effectiveness  of  the  reinstatement  of 
a  member  by  the  fact  that  the  local  camp  clerk  retained  money 
paid  by  the  wife  of  the  member  upon  his  attempted  reinstatement, 
which  was  paid  a  few  days  before  the  death  of  the  member,  where 
such  death  occurred  before  the  head  camp  had  knowledge  of  the 
payment.     (Id.) 

FRAUD. 

1,  Injunction — Execution  Sale — Husband  and  Wife — Transfer  in 
Fraud  of  Creditor.^ — In  this  action  by  a  husband  against  a  sheriff 
to  enjoin  tbe  sale  under  execution  of  certain  real  property  at  the 
instance  of  a  judgment  creditor  of  the  wife,  it  is  held  the  evidence 
supports  the  findings  that  the  original  conveyance  of  the  property 
which  was  taken  in  the  wife's  name  was  intended  as  a  gift  to  her, 
and  that  her  subsequent  conveyance  to  a  third  party,  who  in  turn 
conveyed  it  to  the  husband,  was  for  the  purpose  of  defrauding 
such  creditor.     (Tolbard  v.  aine,  240.) 

2.  Vendor  and  Vendee  —  Exchange  of  Beal  Properties  —  Dimen- 
sions OF  Lots  —  Finding  Against  Misrepresentation  —  Suffi- 
cucNCY  OF  Evidence. — In  this  action  for  damages  for  alleged  fraud 
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FRAUD  (Continued). 

in  making  an  exchange  of  real  properties  it  is  held  the  finding  that 
no  misrepresentation  was  made  by  defendants  as  to  the  size  of  their 
lots  is  supported  by  the  testimony.     (Tucker  ▼.  Beneke,  588.) 

3.  Value    of    Dependant's    Propkrtt  —  Nonreliance    upon    Re^sk- 

SENTATIONS — FINDING   SUPPORTED   BY   EVIDENCE. — It   IS   also   held   the 

finding  that  plaintiff  did  not  rely  upon  the  representations  of  de- 
fendants as  to  the  value  of  their  property  is  supported  by  the  evi- 
dence.    (Id.) 

4.  Misrepresentation  as  to  Dimensions  and  Value  op  Property — 
Extension  op  Time  on  Mortgage — Waiver  op  Fbiaud. — Fraud  in 
misrepresenting  the  dimensions  and  value  of  property  in  an  ex- 
change thereof  for  other  property  is  waived  where,  after  obtaining 
knowledge  of  the  true  dimensions  and  value,  an  extension  of  time 
for  the  payment  of  the  mortgage  on  such  property  is  requested  and 
granted.     (Id.) 

See  Attachment,  5;  Banks  and  Banking,  9;  Oorporatione,  19,  20; 
Deeds,  1,  3,  4;  Estates  of  Deceased  Persons,  30;  Fire  InBar> 
ance,  1;  Vendor  and  Vendee,  1,  2. 

FRAUDULENT  CONVEYANCES. 

Personal  Property — Property  Exempt  prom  Execution — Cods  Pro- 
vision Inappucable. — Section  3440  of  the  Civil  Code  requiring  im- 
mediate delivery,  followed  by  an  actual  and  continued  change  of 
possession  of  personal  property  to  effectuate  a  transfer  as  against 
existing  creditors,  does  not  apply  to  property  exempt  from  execu- 
tion.    (Bufkin  V.  dine,  381.) 

GIFTS. 

Uncompleted   Attempt  not  Bnporceable. — An  uncompleted  attempt 
to  make  a  gift  does  not  vest  any  right  to  the  thing  in  the  donee, 
and  it  cannot  be  enforced  by  action  in  the  courta.     (Fidelity  Sav. 
etc.  Assn.  v.  Rodgers,  683.) 
See  Deeds,  7;  Mortgages,  9;  Wills,  13. 

GUARDIAN  AND  WARD. 
1.  Guardianship  op  Minors  —  Unpitness  op  Father  —  Conduct  at 
Termination  op  Proceeding  —  Conpiamation  op  Finding. — Upon 
an  appeal  by  the  father  of  certain  minors  from  an  order  appoint- 
ing a  brother  of  their  deceased  mother  their  guardian,  and  denying 
the  father's  petition,  the  finding  that  the  father  was  not  a  fit  and 
proper  person  to  have  their  custody  was  amply  confirmed  by  his 
conduct  in  assaulting  the  brother  and  attempting  to  assault  the 
brother's  wife  immediately  after  the  judge  announced  his  deci- 
siom^  and  had  adjourned  court     (Estate  of  Youngblood,  807.) 
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GUARDIAN  AND  WARD  (Continued). 

2.  Account — Charge  With  Entire  Interest  in  Note — Order  Set- 
tling Account — Guardian  Concluded  by. — Where  a  wife,  as  the 
guardian  of  the  person  and  estate  of  her  husband,  an  incompetent 
person,  charged  herself  in  her  final  account  with  the  whole  of  a 
promissory  note  as  belonging  to,  the  estate,  in  which  she  owned 
a  one-half  interest,  the  order  of  the  court  settling  the  account 
and  directing  the  guardian  to  turn  over  the  balance  of  the  estate 
to  the  IcgaUy  appointed  administratrix  of  the  estate  of  the  de- 
ceased incompetent,  was  an  adjudication  against  her  of  the  fact 
that  the  estate  of  her  deceased  husband,  and  not  herself,  was  the 
owner  of  the  note  and  of  the  whole  thereof,  and  in  the  absence 
of  an  appeal  such  order  was  conclusive  and  cannot  be  collaterally 
attacked.     (Estate  of  McGue,  413.) 

3.  Death  op  Insane  Person — Settt^ement  of  Account  op  Guardian 

— Jurisdiction. — Under  section  1774  of  the  Code  of  Civil  Proce- 
dure a  court  has  jurisdiction  in  a  guardianship  proceeding  of  an 
insane  person  to  settle  the  account  of  the  guardian  after  the  death 
of  the  ward.     (Id.) 

HABEAS  CORPUS.    See  Criminal  Law,  4,  5. 

HIGHWAYS. 

1.  Easement— Public  Highway  Across  City  Block — User — Insuf- 
ficiency OF  Evidence. — In  an  action  by  a  city  to  quiet  its  title 
across  a  block  of  land  on  the  theory  that  a  public  highway  had  been 
acquired  by  user,  a  judgment  in  favor  of  the  defendants  is  sup- 
ported where  there  was  a  failure  to  show  that  there  was  a  user  of 
any  definitely  delimited  portion  of  the  block  continuously  and  ad- 
versely for  five  years  with  the  knowledge  of  the  owners  or  by  their 
consent,  direct  or  implied.     (City  of  San  Diego  v.  Hall,  165.) 

2.  Dedication    and    Acceptance.— The   law   relating   to   highways   is 

indicated  by  section  2618  of  the  Political  Code  and  all  that  is 
required  is  a  dedication  or  abandonment  by  the  owner  and  an 
acceptance  thereof  by  the  public,  and  to  accomplish  such  dedica- 
tion or  abandonment  and  acceptance  by  the  public,  neither  im- 
provement of  the  way  by  public  authority,  nor  payment  of  taxes 
by  the  public,  is  necessary.  (Venice  v.  Short  Line  Beach  Land 
Co.,  447.) 

3.  Intent  to  Dedicate — Evidence. — In  order  to  constitute  a  dedi- 
cation of  land  for  a  highway  or  abandonment  to  the  public  for 
such  purpose,  the  owner's  intention  to  that  effect  must  appear, 
but  such  intent  need  not  be  manifcstod  by  any  contract,  writing,  or 
express  tlecla ration  of  the  owner,  and  may  be  implied  from  his 
conduct.     (Id.) 
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HIGHWAYS  (Continued). 

4.  Dedication — Quxstion  of  Paot. — ^The  question  whether  a  dedica- 
tion of  land  for  highway  purposes  haa  oeeurred  in  any  instanee 
la  a  conclusion  of  fact  to  be  drawn  from  the  eireumstanees 
of  the  particular  case,  and  such  circumstances  must  clearly  show 
an  unequivocal  intention,  manifested  hy  appropriate  words  or  eon- 
duct,  or  both,  on  the  part  of  the  owner  to  devote  his  land  to  public 
use.     (Id.) 

5.  AcCEPTANCB  OF  HIGHWAY— EviDBNCR—UsER. — It  is  not  neceesary 
that  the  aceeptanee  of  a  highway  by  the  public  be  manifested 
by  any  direct  action,  ordinance,  or  declaration  of  the  public  authori- 
ties, but  it  may  be  shown  by  mere  user.     (Id.) 

6.  Payment  of  Taxes — Insupficient  Rebuttal  of  Peoof  of  Dedi- 
cation.— Payment  of  taxes  by  the  owner  is  not  sufficient  to  rebut 
the  proof  of  dedication^  if  such  proof  is  otherwise  sufficient 
(Id.) 

7.  Dedication  of  Steip  of  Land  to  Pubuc  Use — Suffichency  of 

Etidence. — In  this  action  involving  the  character  of  a  strip  of  land, 
it  is  held  tfte  evidence  sufficiently  shows  the  intention  of  the  owners 
that  the  strip  should  be  used  by  the  public  as  a  public  street  or 
alley  for  the  convenience  and  benefit  of  the  public  and  of  the 
owners  of  the  lots  abutting  thereon,  and  that  the  general  use  by  the 
public  was  a  manifestation  of  its  acceptance  thereof.     (Id.) 

8.  Dedication   by   Agents   of   Corporation — ^Estoppel. — ^A   corpora^ 

tion^  estopped  to  deny  the  authority  of  its  agents  to  dedicate 
a  strip  of  land  to  public  use,  where  the  entire  subject  of  making 
sales  of  lots  owned  by  it  was  left  to  the  control  of  aach  agents. 
(Id.) 

9.  OoRPO&ATiONS — ^Authority  of  Agent— Evidence. — The  authority  of 
an  agent  to  act  for  a  corporation  may  be  shown  by  evidence 
that  the  person  does  business  for  the  corporation  and  on  its  behalf, 
as  agent,  with  the  knowledge  and  acquiescence  of  its  direetors  or 
general  manager,  or  by  their  direction,  as  well  as  by  the  minutes 
of  its  board  of  directors  or  by  a  contract  in  writing.     (Id.) 

10.  Public  Nuisance — Obstruction  of  Pxtblic  Highway — Abactmbnt 
BY  Private  Person — ^Pleading — Insufficient  Complaint. — ^In  an 
action  to  secure  a  judgment  decreeing  the  existence  of  a  public  high- 
way over  the  lands  of  the  defendant  and  to  enjoin  the  defendant 
from  obstructing  the  same,  the  complaint  fails  to  state  a  eauw 
of  action  where  it  is  alleged  that  the  way  in  question  is  a  public 
highway,  and  there  is  a  failure  to  allege  that  the  highway  consti- 
tutes the  only  mode  of  ingress  and  egress  to  and  from  plaintiiffe 
lands*    (Hitch  v.  SchoUe,  467.) 

IL  Abatement  of  Pubuo  Nuisance — Private  Action. — If  an  oh- 
etroctioii  which  is  wrongfully  erected  and  maintained  in  a  publio 
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HIGHWAYS  (Contiiiued). 

highway  eonstitutes  a  nuisance  which  injurionslj  affects  a  private 
person  equally  in  common  with  the  pubHc  at  large,  a*  private  action 
may  not  be  maintained  to  abate  the  nuisance.  It  is  only  where  the 
free  use  ef  the  property  of  a  private  person  is  interfered  with  by 
such  an  obstruction  that  he  may  have  his  private  action  to  abate 
the  nuisance  resulting  therefrom.     (Id.) 

12.  Spkcial  Injury  —  Evidencx  —  Highway  as  Only  Contknunt 
Bouts. — ^In  such  action,  evidence  to  the  effect  that  the  highway 
constituted  plaintiff's  only  convenient  mode  of  ingress  and  egress, 
but  that  there  was  another  route  available  over  other  public  high- 
ways which  he  sometimes  used,  is  not  sufficient  to  support  a  find- 
ing of  special  injury.     (Id.) 

HUSBAND  AND  WIFE.    See  Bvidenee,  1;   JudgmentS|  10;   Ptirent 
and  CSiild,  8. 

DCPBOYEMENTa    Bee  Highways,  2;   Taxation:,  fli, 

INDEBTEDNESS.    Bee   Municipal   Ck>rporations,   1,  6. 

INDEMNITY.    See  Bonds,  8. 

INDOBSEMENT.    See  Negotiable  Instruments,  4,  (^,  11,  18w 

INHBBITANCB    TAX. 

1.  Transfebs  "In  Oontbmflation  of  D»ath" — ^Finding  Unsuppobtid 
BY  Faots. — On  this  appeal  from  a  decree  fixing  an  inheritance 
tax  upon  personal  property,  disposed  of  by  a  deceased  person 
during  his  lifetime,  the  facts  do  not  support  the  finding  that  the 
transfers  in  controversy  were  made  in  "contemplation  of  death'' 
within  the  meaning  of  the  inheritance  tax  law  of  1905  (Stats. 
1905,  p.  341),  whether  the  statute  be  considered  and  construed 
separately  and  solely  in  the  light  of  its  own  language,  or  with  the 
aid  of  the  amendments  thereto  wherein  the  phrase,  "in  contempla- 
tion of  death,"  is  defined  to  mean  that  expectancy  of  death  which 
actuates  the  mind  of  a  person  on  the  execution  of  his  will,  and 
not  merely  that  expectancy  of  death  which  actuates  the  mind  of 
a  person  in  making  a  gift  causa  mortis,     (Estate  of  Minor,  291.) 

2.  Pbopbrty  Subject  to  Tax — Bubden  of  Pboop.— The  burden  of 
showing  that  a  transfer  is  subject  to  a  collateral  inheritance  tax 
is  upon  the  state.     (Id.) 

INJUNCTION. 

L  Pabtnebship — ^Dissolution  and  Accounting— Tfmpobaby  Injunc- 
tion— Pbxssbvation  qw  Status  Quo — Pbofeb  BEMiiDT. — In  a  suit 
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INJUNCTION  (Continued). 

for  an  accounting  and  for  a  dissolution  of  a  partnership,  a  tern- 
pomry  injunction  granted  in  order  to  preserve  the  status  quo  pend- 
ing the  outcome  of  the  case  on  the  merits,  is  a  proper  remedy. 
(KendaU  v.  Foulks,  171.) 

2.  Geantino  OB  Refusing — Discretion. — The  granting,  denying,  dis- 
solving, or  refusing  to  dissolve  a  preliminary  or  temporary  in- 
junction rests  in  the  sound  discretion  of  the  trial  court  upon  a 
consideration  of  all  the  particular  circumstances  of  each  individual 
case.     (Id.) 

B.  G&ANTiNG  or  Tempobabt  Injunction — Denials  of  Verified  Answer 
— Peculiar  Circumstances. — ^While  it  may  be  conceded  to  be  the 
general  rule  that  a  temporary  injunction  will  not  be  granted 
upon  the  complaint  alone,  when  the  defendant  files  a  verified  answer 
specifically  denying  all  the  material  allegations  of  the  complaint, 
yet  there  may  be  peculiar  circumstances  in  a  case  justifying  a  tem- 
porary injunction  even  in  the  face  of  the  absolute  denials  of  the 
answer,  and  where  upon  the  hearing  of  the  application  additional 
and  peculiar  circumstances  are  shown  by  testimony  or  by  afiSdavits, 
the  court,  in  the  exercise  of  its  discretion,  may  take  these  circum- 
stances  into   consideration.     (Id.) 

4.  Tempobart  Injunction — Discretion  not  Abused. — In  a  suit  for 
an  accounting  and  for  dissolution  of  a  partnership,  the  court  did 
not  abuse  it  discretion  in  granting  a  temporary  injunction  to 
preserve  the  status  quo,  where  defendant's  affidavits  admitted  the 
creation  of  the  firm,  and  then  merely  set  up  matter  constituting  an 
avoidance  of  the  averments  of  the  complaint,  rather  than  an  abso- 
lute denial,  and  plaintiff  filed  a  counter-affidavit  controverting 
defendant's  affidavits.     (Id.) 

6.  Effect  of  Injunction. — The  granting  or  denial  of  a  preliminary 
injunction  does  not  amount  to  an  adjudication  of  the  ultimate 
rights  in  controversy,  but  merely  determines  that  the  court/  balanc- 
ing the  equities  of  the  parties,  concludes  that,  pending  a  trial  on 
the  merits,  the  defendant  should  or  should  not  be  restrained  frooi 
exercising  the  rights  claimed  by  him.  (Id.) 
See  Contempt,  2;  Nuisances,  1,  2. 

INSANITY.    See  Criminal  Law,  1-3;  Deeds,  6. 

INSTRUCTIONS. 
1.  Instruction  upon  Subject  Outside  Issues  —  When  not  Pi*- 
judicial. — An  instruction  correct  in  law,  but  upon  a  subject  that 
is  outside  the  issues,  is  not  cause  for  a  reversal,  unless  it  tends 
to  mislead  the  jury  as  to  the  question  for  decision.  (Estate  of 
Clark,  395.) 
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INSTRUCTIONS  (Continued). 

2.  Argumentative  Instructions. — It  is  not  the  province  of  the  court 
to  make  an  argument  to  the  jury,  and  though  the  giving  of  an 
instruction  argumentative  in  form  may  not  always  be  cause  for 
reversal,  it  is  also  true  that  the  court  is  not  bound  to  give  such  an 
instructioii  even  if  the  argument  be  a  legitimate  one,  and  the 
refusal  thereof  la  not  error.     (Id.) 

3.  Suppression   of   Evidence  —  Presumption  —  Erroneous   Instruc- 

tion.— In  a  contest  of  a  will,  the  giving  of  the  instruction  with 
respect  to  the  presumption  of  law  that  evidence  willfully  sup- 
pressed would  bo  adverse  if  produced,  was  error  where  the  record 
fails  to  disclose  any  instance  of  suppression  of  evidence  or  any- 
thing that  could  be  properly  construed  as  such  withholding  of  facts 
in  defendant's  possession,  and  such  error  was  prejudicial  where  one 
of  the  counsel  for  plaintiffs  in  his  argument  sought  to  apply  the 
rule  embodied  in  the  instruction  to  the  circumstance  that  no  person 
named  in  the  will  had  been  eaUed  as  a  witness.  (Estate  of 
Moore,   570.) 

See  Accident  Insurance,  7-9,  11,  14,  19,  20;  Boundaries,  3; 
Employer  and  Employee,  2;  Estates  of  Deceased  Persons, 
6-9;  Judgments,  15;  Judicial  Notice,  7;  Negligence,  21,  26, 
29,  30,  37,  38;   Parent  and  Child,   1,  9,   10. 

INSURANCE.    See    Accident    Insurance;    Fire    Insurance;    Fraternal 
Societies. 

INTENT.    See  Estates  of  Deceased  Persons,  3;   Highways,  3,  4 

INTEREST.    See  Municipal  Corporations,  9,  11;  Street  Law,  8. 

INTERPLEADER.    See  Pleading,  7,  8. 

ISBUES.    See    Waters    and    Water    Bights,    2. 

JUDGES.    See  New  Trial,  1. 

JUDGMENTS. 
1.  Object  op  Rule  of  Res  Adjudicata — ^Withdrawal  op  Issue — 
Agreement  op  Parties — Rule  not  Invocable — The  rule  of  res 
ad  judicata  is  to  prevent  vexatious  litigation  and  to  require  the 
parties  to  rest  upon  one  decision  in  their  controversy,  but  where 
they  expressly  agree  to  withdraw  an  issue  from  the  court,  the  reason 
for  the  rule  ceases,  and  the  issue  is  not  in  fact  adjudged,  and  the 
parties  themselves  having  consented  to  that  method  of  trial,  are  not 
entitled  to  invoke  the  rule  which  requires  parties  to  submit  their 
whole  case  to  the  court.     (Miller  &  Lux  Inc.  v.  James,  38.) 
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JUDGMENTS  (Continued). 

2.  Lien — Ceeatube  op  Statute. — ^The  lien  of  a  judgment  is  purely 

the  creature  of  the  statute,  no  Buch  lion  having  existed  jit  common 
law.     (Hertweck    v.    Fearon,    71.) 

3.  Docketed  Judgment — ^Loen  on  Aftee-acquired  Property — ^Dati 
OP  Acquisition. — Under  section  671  of  the  Code  of  Civil  Pro- 
cedure, a  docketed  judgment  cannot  '^oome  a  lien"  on  after 
acquired  property  of  the  judgment  debtor  until  the  proper^  It 
aotuallj   acquired  by  him.     (Id.) 

4.  Liens  on  Apter-acquired  Propbrty-^Equautt  op  Rank. — ^Under 
section  671  of  the  Cbde  of  Civil  Procedure,  there  is  no  priority 
as  between  liens  created  by  the  docketing  of  judgments  on  real 
property  of  the  judgment  debtor  acquired  after  suck  docketlngSi 
in  so  far  as  the  order  in  poiut  of  time  of  such  docketings  is 
eoncemed,  since  the  liens  simultaneously  attach  upon  the  acquis!' 
tion  of  the  property.     (Id.) 

5.  DiPPBRENT  Judgments — Equal  Liens — ^How  Superiority  Acquired 
— First  Issuance  and  Levy  op  Executi6n- — ^Where  there  are 
different  judgments  which  are  equally  liens  upon  the  lands  of  the 
judgment  debtor,  the  judgment  creditor  who  first  has  issued  and 
levie^  an  execution  thereby  obtaina  a  lien  which  is  superior  to 
that  of  the  other  judgments  upon  which  executions  have  been 
subsequently  issued,  and  the  first  execution  so  far  subordinates  the 
lien  of  the  other  judgments  that  the  pwners  of  them  may  redeem 
from  the   sale  upon   the   first  execution.     (Id.) 

6.  iNSUPPiciENCY  OP  Complaint. — ^The  failure  of  a  complaint  to  state 

facts  sufficient  to  constitute  a  cause  of  action,  doee  not  render  a 
judgment   void.     (Qillespie  v.   Fender,   202.) 

7.  FINDINGS — Complaint— Several  Counts. — A  judgment  entered  in 

a  case  in  which  more  than  one  count  has  been  considered  need 
have  but  one  set  of  findings,  and  this  is  the  rule  even  where 
separate  causes  of  action  having  some  common  elements  are 
joined.     (Campbell  v.  Genshlea,  213.) 

8.  Foreign  Judgment— Recital  op  Jurisdictional  Facts — Impeach- 
ment. — ^A  recital  in  a  foreign  judgment  of  facts  sufllcient  to  give 
the  court  jurisdiction  can  be  impeached  by  a  bare  preponderance 
of  evidence  of  a  nature  of  necessity  inconsistent  with  the  recital 
(Estate  of  Pusey,   368.) 

9.  ESTATES  OP  Deceased  Persons  —  Will  Contest  —  Collateru. 
Attack  upon  Foreign  Judgment  in  Divorce  Action  —  Appidavit 
POR  Constructive  Service  op  Summons  —  Impeachment  op  Be- 
ciTAL— Finding  Supported  by  Evidence. — In  this  contest  to  the 
probate  of  a  will  involving  a  collateral  attack  on  a  foreign  judg- 
ment of  divorce  for  want  of  jurisdiction  because  of  the  absence 
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JUDGMENTS  (Continued). 

of  a  sufficient  affidavit  for  the  publication  of  the  emmmons,  it  if 
held,  notwithstanding  the  recital  in  such  judgment  that  service  of 
summons  by  publication  had  been  ordered  "upon  due  and  proper 
affidavits/'  the  evidence  supports  the  finding  that  but  one  affidavit 
was   filed,   which   was  insufficient.     (Id.) 

10.  Matters  Occtjbrino  After  Alleged  Divorce  —  Testimony  of 
Former  Sfoubb. — In  a  contest  to  the  probate  of  a  win  between  two 
persons,  both  of  whom  claim  to  be  the  surviving  husband  of  the 
testatrix,  the  contestant  who  seeks  to  establish  the  validity  of  a  de- 
cree of  divorce  between  the  proponent  and  the  deceased,  cannot 
object  to  the  introduction  of  testimony  of  the  testatrix  as  to  mat- 
ters occurring  after  the  alleged  divorce  on  the  ground  that  such 
testimony  was  pri^eged  under  section  1881  of  the  Code  of  Civil 
Procedure.     (Id.) 

11.  Von)  JtJDGkENT— Want  of  Jurisdiction — Laches — Statute  of 
Limitations. — The  doctrine  of  laches  and  the  bar  of  the  statute 
of  limitations  have  no  application  to  a  collateial  attack  upon  a 
foreign   judgment  based   on   want   of   jurisdiction.     (Id.) 

12.  Attack  upon  Void  Judgment— Kule.— A  judgment  absolutely  void 

may  be  attacked  anywhere,  directly  or  collaterally,  whenever  it 
presents  itself,  either  by  parties  or  by  strangers.  (Id.) 
18.  Will  Contest  —  Collateral  Attack  upon  Foreign  Judgment 
— BiOHT  OF  Proponent.— Where  the  probate  of  the  will  of  a  tes- 
tatrix was  contested  by  one  claiming  to  be  her  surviving  husband 
on  the  ground  that  the  instrument  was  executed  prior  to  their  mar- 
riage and  was  thereby  revoked,  and  the  contest  was  opposed  by  one 
also  clainung  to  be  the  surviving  husband  of  the  testatrix  on  the 
ground  that  she  had  never  been  legally  divorced  from  him,  the  pro- 
ponent was  entitled  to  attack  the  foreign  judgment  in  the  action 
for  divK>rce  on  the  ground  that  it  was  void  for  want  of  jurisdic- 
tion because  of  the  absence  of  a  sufficient  affidavit  for  publica- 
tion of  the  summons.     (Id.) 

14.  Order  of  Abatement. — A  judgment  under  the  Bed-light  Abate- 
ment Act,  which  in  all  respects  closely  follows  the  words  and  pro- 
visions of  the  act,  is  not  void,  because  it  does  not  contain  the 
abatement  order  provided  by  section  7  of  the  act,  since  the  in- 
junctive relief  and  the  order  of  abatement  are  not  so  inseparably 
connected  that  the  injunction  cannot  stand  unless  the  abatement 
order  is  made  a  part  of  the  judgment.  (Selowsky  v.  Superior 
Court  of  Napa  Co.,  404.) 

16.  Interlocutory  Decree  of  Divorce — Effect  of— Erroneous  In- 
struction,— In  such  a  contest,  an  instruction  that  the  interlocu- 
tory decree  of  divorce  which  was  admitted  was  entitled  to  little 
weight  was  error,  as  being  an  instruction  as  to  the  weight  of  the 
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JUDUMEJ^TS  (Continued). 

evidence,  but  the  error  waa  without  prejudice  in  view  of  the  other 
instructions    given.     (Estate    of    Walker,    478.) 

16.  Default— Subsequent  Fiunq  of  Demurrer  and  Motion — Entry 
OF  Judgment  upon  Default—Jurisdiction  of  Clerk. — In  an  ac- 
tion for  damages  for  breach  of  contract,  it  is  the  duty  of^  the  clerk 
under  subdivision  1  of  section  585  of  the  Code  of  Civil  Procedure  to 
enter  the  default  of  the  defendant  upon  the  failure  of  the  defendant 
to  answer  within  the  required  time,  and  the  filing  of  a  demurrer  and 
motion  to  strike  out  after  the  entry  of  the  default,  but  before  the 
entry  of  judgment,  does  not  deprive  the  clerk  of  jurisdiction  to 
enter  the  judgment.     (Christerson  v.  French,  523.) 

17.  Entry  of  Judgment  of  Defaui/t — Delay  of  Clerk — ^Lack  of 
Prejudice. — In  the  matter  of  entering  a  judgment  on  default  the 
clerk  has  no  discretion,  and  where  entry  is  made,  he  is  bound  under 
subdivision  1  of  section  585  of  the  Code  of  Civil  Procedure,  to  enter 
judgment  immediately  thereafter,  and  the  fact  that  he  does  not 
do  so  cannot  prejudice  the  rights  of  the  plaintiff  or  confer  any  right 
on   the   defendant.     (Id.) 

18.  Status  or  Defaulting  Defendant. — A  defendant  against  whom 
a  default  is  entered  is  out  of  court  and  is  not  entitled  to  take 
any  further  steps  in  the  cause  affecting  plaintiff's  right  of  action. 
(Id.) 

19.  Insufficient  Complaint. — ^A  judgment  ia  not  void  if  the  court 
has  jurisdiction  of  the  parties  and  of  the  subject  matter,  irre- 
spective of  whether  the  complaint  states  a  cause  of  action  or  not, 
80  long  as  it  apprises  the  defendant  of  the  nature  of  the  plain^ 
tiff's   demand.     (Id.) 

20.  Judgment  Erroneously  Vacated — Death  of  Defendant — Presen- 
tation OF  Claim-  Unnecessary  to  Reinstatement. — Where  a 
judgment  is  rendered  against  a  defendant  in  his  lifetime  and 
thereafter  erroneously  vacated  and  set  aside,  it  is  not  necessary 
for  the  plaintiff,  where  the  defendant  has  died  in  the  meantime, 
to  present  a  claim  against  his  estate  as  a  condition  to  a  reinstate- 
ment of  the  judgment,  since  the  case  is  governed  by  section  1505 
and  not  by  section  1502  of  the  Code  of  Civil  Procedure.     (Id.) 

21.  When  a  Bar. — A  judgment  in  order  to  operate  strictly  as   a  bar 

to  a  subsequent  action  must  have  gone  to  the  merits  of  the 
subsequent  action,  either  in  regard  to  some  matter  which  the  plain- 
tiff must  make  out  in  order  to  entitle  him  to  a  recovery,  or  in 
regard  to  some  affirmative  defense,  which  is  a  defense  to  the  second 
action  as  well  as  to  the  first.     (Williams  v.  MacDonald,   546.) 

22.  Action  for  Reasonable  Value  of  Services  —  Former  Action 
FOR  Agreed  Price — Judgment  Bar  to  Second  Action. — In  an  ac- 
tion to  recover  the  reasonable  value  of  services,  a  judgm<»nt  r*»n- 
dered  in  a  former  action  for  the  agreed  price  of  the  work  is  a  bar 
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JUDGMENTS  (Continued). 

to  the  maintenance  of  the  second  action,  where  it  appears  from  the 
judgment -roll  in  the  first  action  that  a  defense,  good  as  to  the 
gecond  action  as  well  as  the  first,  was  presented  by  the  pleadings 
in  both  actions,  passed  upon  by  the  court  in  the  first,  and  there 
determined  in  favor  of  the  defendant  and  against  the  plaintiff. 
(Id.) 
See  Appeal,  la,  11;  iSstatee  of  Deceased  Pereons,  10,  12,  29,  30; 

Guardian   and  Ward,   2;    Mechanics'  Liens,  5;    Mortgagee,   1; 

Municipal  Corporations,  5;  Negligence,  10. 

JUDICIAL  NOTICE. 

1.  Appeal. — An  appellate  court  caji  properly  take  judicial  notice  of 
any  matter  of  which  the  court  of  original  jurisdiction  may  prop- 
erly take  notice.     (Vareoe  v.  Ijee,  338.) 

2.  Actual   Knowledge   op   Judge  —  Necessity   op   Proop.  —  Actual 

knowledge  by  a  trial  judge  of  a  fact,  and  that  the  fact  is  indis- 
putable, does  not  justify  him  in  taking  judicial  notice  thereof, 
unless  the  fact  is  also  a  matter  of  common  knowledge.     (Id.) 

3.  "Judicial  Notice"  Dbpined. — Judicial  notice  is  a  judicial  short- 
cut, a  doing  away  with  the  formal  necessity  for  evidence  because 
there  is  no  real  neceesity  for  it.     (Id.) 

4.  Matters   op   General   Knowledge  —  Use   With   Caution.  —  The 

power  of  judicial  notice  is,  as  to  matters  claimed  to  be  matters 
of  general  knowledge,  one  to  be  used  with  caution,  and  if  there 
is  any  doubt  whatever  either  as  to  the  fact  itself  or  as  to  its 
being  a  matter  of  common  knowledge  evidence  should  be  required. 
(Id.) 

5.  Fact  op  General  Knowledge  and  Notoriett — Nonproduction  op 

Evidence — Tests. — The  tests  in  any  particular  ease  where  it  is 
sought  to  avoid  or  excuse  the  production  of  evidence  because  the 
fact  to  be  prov^  is  one  of  general  knowledge  and  notoriety  are, 
first,  is  the  fact  one  of  common,  every-day  knowledge  in  that  juris- 
diction, which  everyone  of  average  intelligence  and  knowledge  of 
things  about  him  can  be  presumed  to  know,  and,  second,  is  it  cer- 
tain  and   indisputable.     (Id.) 

6.  Matter  op  Judicial  Cognizance  —  Proop  —  Procedure  not  Im- 
proper.— There  is  no  error  or  impropriety  in  requiring  evidence, 
even  if  the  matter  be  one  of  judicial  knowledge.     (Id.) 

7.  Business  Portion  op  Street— Instruction. — In  an  action  tried  in 
the  city  and  county  of  San  Francisco  for  damages  for  the  death 
of  a  child  from  beii^  run  over  by  an  automobile  driven  at  a  negli- 
gent rate  of  speed  on  that  portion  of  Mission  Street  between 
Twentieth  and  Twenty-second  Streets,  the  court  is  entitled  to  take 
judicial  notice  that  that  portion  of  Mission  Street  is  a  business 
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JUDICIAL  NOTICE  (Continued), 

district,  it  being  a  matter  of  overy-day  common  information  and 
experience  to  the  residents  of  auch  city  and  county,  and  there  ia 
no  error  in  in«tructing  the  jury  that  the  location  of  such  ae- 
cident  la  in  a  business  district.     (Id.) 

JURISDICTION.    See  Estates  of  Deceased  Persons,  14,  23,  25;  Judg 
mente,  13;  Summons,  1;  Woriunen's  Compensation  Act,  2,  12. 

LACHES.    See    Judgments^    11;    Nuisances^    3;    Waters    and    Water 
Bights,  4. 

LANDLORD  AND   TENANT.    See  Leasesu 

LAfWS.    See    Negotiable    InatrumentSy    1;    Workmen's    Compensatioa 
Act,  11. 

LEASES. 

Payment  of  Rent— Deaunqs  of  Pabtiis — Txmpokabt  Oomcxssioh— 
PUTUEE  BENTS  Unaftecikd.— Where  the  lessor  under  a  written 
lease  in  which  the  rents  reserved  are  payable  in  specified  monthly 
inatallmente,  in  order  to  assist  the  lessees  in  tiding  over  certain 
alack  months,  accepts  varying  sums,  each  for  less  than  that 
specified  in  the  lease,  as  payment  in  full  for  such  months,  such 
concessions  do  not  operate  as  a  modification  of  the  lease  in  refer- 
ence to  the  amount  of  future  monthly  installments  of  rent. 
(Campbell  v.  Spare,  128.) 
See  Attachment,   5;    Property;    Taxation,  Z,  9« 

LIENS. 

1.  Costs  of  Fumigating  Orchard— Notice  to  Eradicate  Pists— 

Service  upon  Proper  Party  —  Evidence.  —  In  an  action  by  a 
county  for  the  foreclosure  of  a  lien  for  the  costs  of  fnmigatinjt 
an  orchard  based  upon  the  provisions  of  section  2322  of  the 
Political  Code  et  seq.,  a  finding  that  the  notice  required  by  section 
2>322a  was  served  upon  the  person  in  charge  and  in  possession  of  the 
property  for  the  owner  as  agent  is  supported  by  evidence  of  ser- 
vice upon  the  only  person  living  on  the  property  and  that  the  owner 
resided  in  a  foreign  country.  (County  of  Riverside  v.  Brinsmeal. 
101.) 

2.  Marshauno  of  Assets — Lien  on  Two  Funds— Satisfaction  o? 
Debt. — Where  a  creditor  has  a  lien  upon  two  funds  and  another 
Uen  upon  only  one  of  them,  he  will  be  compelled  to  exhaust  the 


Digitized  by  VjOOQ IC 


Mechanics'  Liens.  845 


LIENS  (Continued). 

fund  upon  whkh  he  has  an  ezelurive  lien  and  will  be  permitted  to 
reeort  to  the  other  for  deftcieney  onlj.    (Citizens'  Say.  Bank  y.  Mack, 
246.) 
See  Judgments,  2-5;    Mechanioe'  Liens;   Street  Law,  26. 

LIS  PENDENS. 

1.  Names  or  Pasties  to  Action. — ^Under  section  409  of  the  Code 

of  Ovil  Procedure,  the  names  of  the  parties  to  an  action  are 
essential  to  a  proper  lis  pendem,     (Sax  v.  Clark,  287.) 

2.  FOEECLOeURl    OF    MECHANICS'    LiSNS — CONSHIUCTIVB    NOTICE.  —  A 

lis  pendens  is  not  required  in  a  suit  for  the  foreclosure  of  me- 
chanics' liens  filed  within  ninety  days,  and  a  purchaser  of  the  land 
during  the  pendency  of  such  a  suit  must  be  held  to  have  had  con- 
structive notice  of  the  pendency  of  the  action.     (Id.) 

MALPBACTICE.    See   Negligence,    15. 

MARRIAGE.    See    Workmen's   Compensation    Act,    16,    10. 

MECHANICS'  LIENS. 

1.  Withholding  of  Monet  upon  Notice — Applic ability  of  Code 
AMENDMSNT.—The  provisions  of  section  1184  of  the  Code  of  Civil 
Procedure,  as  amended  in  1911,  as  to  the  withholding  of  money 
by  the  owner  from  the  contractor  upon  notice  given  by  a  person 
furnishing  material  or  performing  labor,  are  clearly  applicable 
only  to  cases  where  the  contract  is  to  be  paid  either  by  the  owner 
of  the  property  upon  which  t^  work  is  done,  or  by  the  person, 
public  or  private,  by  whom  the  contract  was  made,  and  cannot  be 
applied  where  payment  is  not  to  be  made  in  that  manner,  but  is 
to  be  made  by  a  number  of  different  persons  not  parties  to  the 
contract,  each  of  whom  pays  independently  his  separate  share  of 
the  amount  due.     (Adamson  v.  Paonesea,    157.) 

2.  Lien    of    Materialmen  —  Superiobtty    to   Subsequent    Deed    of 

Trust. — In  view  of  section  1186  of  the  Code  of  Civil  Procedure, 
where  the  construction  of  a  building  for  which  lien  claimants 
furnished  materials  was  begun  September  15,  1912,  and  the  claim- 
ants entered  into  their  contract  for  furnishing  such  materials  on 
October  1,  1912,  and  furnished  materials  between  that  date  and 
January  15,  1913,  the  liens  of  the  claimants  attached  about  Sep- 
tember 15,  1912,  and  were  superior  to  a  trust  deed  dated  October 
21,   1912.     (Sax   V.   Clark,   287.) 

3.  Action   fob   Foreclosure — Pi.eading — Denial  of   Allegation   of 

Adverse  Claim — Issue  not  Raised. — In  an  action  for  the  fore- 
closure of  a  mechanic's  lien,  the   averment  that  the   defendants 


Digitized  by  VjOOQ IC 


846  *  Mechanics'  Liens. 


MECHANICS'  LIENS  (Continued). 

claimed  some  interest  or  estate  in  the  property  but  that  said  claims 
were  subject  and  subservient  to  plaintiff's  claim,  was  not  material 
to  plaintiff's  cause  of  action  and  the  denial  of  such  an  averment 
raised   no   issue.     (Hartfield   v.    Howard,   376») 

4.  Olaim  of  Adverse  and  Sufebiob  Right — Practice. — ^Where  in  an 
action  for  the  foreclosure  of  a  mechanic's  lien  the  complaint  al- 
leged that  the  defendants  claimed  some  interest  or  estate  in  the 
property  but  that  said  claims  were  subject  and  subservient  to  plain- 
tiff's claim,  and  the  answer  admitted  that  the  defendants  had  and 
claimed  to  have  some  interest  in  the  property  and  alleged  that 
such  interest  was  prior  and  superior  to  that  of  plaintiff,  the  proper 
course  of  the  trial  court  was  to  dismiss  the  defendants  from  the 
suit,  or  specify  in  the  decree  that  the  decree  was  made  without 
prejudice  to  the  adverse  rights  of  the  defendants.     (Id.) 

5.  Evidence — Burden  op  Proof — Erroneous  Judgment. — In  an  action 

for  the  foreclosure  of  a  mechanic's  lien,  where  the  coniplaint 
alleged  that  the  defendants  claimed  some  interest  or  estate  in  the 
property  but  that  said  claims  were  subject  to  and  subservient  to 
plaintiff's  claim  and  the  answer  of  certain  defendants  alleged  their 
claim  was  prior  and  superior  to  that  of  plaintiff,  the  burden  of  proof 
was  upon  defendants  to  establish  their  prior  claim,  and  where  they 
introduced  no  evidence  upon  the  subject  of  their  interest  or  title,  the 
portion  of  the  judgment  adjudicating  plaintifTs  Hen  to  be  sub- 
sequent to  the  interest   of  such   defendants   was  erroneous.     (Id.) 

6.  Recx)very  on  Bond — Previous  Filing  of  Claim  op  Lien  not  Re- 

quired.— A  bond  given  by  a  contractor  pursuant  to  section  11S3 
of  the  Code  of  Civil  Procedure,  as  amended  in  1911,  to  secure 
payment  of  claims  for  labor  and  material  to  be  furnished  in  the 
construction  of  a  building,  which  is  expressly  made  to  inure  to  the 
benefit  of  any  and  all  persons  who  perform  labor  upon  or  furnish 
materials  to  be  used  in  the  work  described  in  the  building  con- 
tract, and  which  also  provides  that  any  and  all  such  persons 
shall  have  and  are  given  a  right  of  action  to  recover  upon  the 
bond  against  the  principal  and  surety,  **or  either  of  them,"  in 
any  suit  brought  to  foreclose  mechanics'  liens,  which  may  be  filed 
by  such  persons,  or  any  of  them,  upon  the  property  mentioned 
in  the  contract,  "or  in  a  separate  suit  brought  upon  the  bond," 
may  be  sued  upon  by  laborers  or  materialmen  without  perfecting 
their  claims  by  filing  verified  liens  as  required  by  section  1187  of 
such  code.     (General  Elec.  Co.  v.  American  Bonding  Co.,   675.) 

7.  Construction  op  Code — "Persons  Claiming  Benefit  of  Chap- 
ter"— Meaning  op  Phrase. — ^The  phrase  "claiming  the  benefit  of 
this  chapter"  contained  in  section  1187  of  the  Code  of  CivO  Pro- 
cedure is  confined  in  its  operation  to  the  benefits  of  asserting  a 
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MECHANICS'  LIENS  (Continued). 

lien  upon  the  property,  and  does  not  include  the  benefits  of  any 
other  remedy  afforded  by  the  chapter  against  the  owner.     (Id.) 
See   Lis   Pendens^   2. 

MISCONDUCt.    See    Negligence,    22,    33;    Workmen's    Compensation 
Act,   12-14. 

MISREfPRESENTATIONS.    See  Accident  Insurance,  18. 

MISTAKE.    See  Contracts,  11;  Pleading,  2,  10. 

MORTGAGES. 

1.  Foreclosure — Depicienct  Judgment — Tnsutpicient  Complaint — 
Jurisdiction. — In  an  action  for  the  foreclosure  of  a  mortgage,  the 
failure  of  the  complaint  to  state  facts  sufficient  to  show  any  lia- 
bility on  the  part  of  the  defendant  for  any  deficiency  that  might 
remain  after  the  sale  of  the  mortgaged  premises,  does  not  render 
the  deficiency  judgment  void  for  want  of  jurisdiction.  (Gillespie 
V.  Fender,  202.) 

2.  Foreclosure — Market  Value  of  Property — ^Lack  of  Finding — 

Insufficient  Ground  for  Reversal. — In  an  action  for  the  fore- 
closure of  a  mortgage  it  was  unnecessary  to  make  a  finding  on  an 
issue  relating  to  the  market  value  of  the  property  where  the 
allegations  of  the  complaint  and  ot  the  answer  with  reference 
thereto  were  directed  to  the  matter  of  the  appointment  of  a  receiver 
and  no  receiver  was  appointed.     (Huber  v.  Shedoudy,   311.) 

3.  Reasonableness  of  Attorney*s  Fees — Immaterial  Issue. — In 
such  action  it  was  unnecessary  to  make  a  finding  on*  an  issue 
relating  to  the  reasonableness  of  the  attorneys'  fees,  since  such 
fees  were  not  the  causa  of  the  action,  but,  like  costs,  a  mere  inci- 
dent to  it  and  subject  to  being  fixed  by  the  court  at  its  discretion, 
not   exceeding    the    amount    stipulated    in    the   mortgage.     (Id.) 

4.  Frivolous  Appeal  —  Penalty.  —  A  penalty  for  the  taking  of  a 
frivolous  appeal  from  a  judgment,  in  an  action  for  the  foreclosure 
of  a  mortgage,  of  the  difference  between  seven  and  eight  per  cent 
on  the  amount  of  the  judgment  for  the  three-year  period  of  delay 
secured  by  the  appeal  is  proper,  as  penalties  as  high  as  twenty 
per  cent  of  the  judgment  have  frequently  been  imposed  in  this 
and  other   states.     (Id.) 

6.  Nature  of  Instrument— When  Immaterial.— Where  the  instru- 
ment contains  a  power  of  sale  to  raise  monry  to  pay  a  debt. 
and  the  power  has  been  duly  exercised,  it  is  immaterial  whether 
such  instrument  is,  in  form,  a  deed  of  trust  or  a  mortgage,  since 
the  sale  would  be  valid  in  either  alternative.     (Fighiera  v.  Radis, 

eeo.) 
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MORTGAGES    (Oontinued). 

6.  PowsB  or  Sale — Authorization  bt  Mobtqaob. — A  power  of  nle 
maj  be  conferred  by  a  mortgage  apon  the  mortgagee  or  any  other 
person,  to  be  exercised  after  a  breach  of  the  obligation  for  which 
the  mortgage  is  eecurity.     (Id.) 

7.  Sale  Undeb  Power  in  Mortqaoe  —  Convey anci  of  Tttlb.  —  A 
sale  nnder  a  power  contained  in  a  mortgage,  if  properly  conducted 
in  accordance  with  the  power,  la  as  eflfectual  to  convey  title  u 
would  be  a  sale  thereof  under  a  decree  of  foreclosure  in  a  regular 
action  to  foreclose  the  instrument  as  a  mortgage.     (Id.) 

8.  Release— NoNDELivEBT—EiTEOT. — A  release  of  mortgage  executed 
by  the  mortgagee  but  not  delivered  in  his  lifetime  does  not  take 
effect.     (Musgrave  v.  Renkin,  785.) 

9*  ASSIGNMENT  OF  MOBTQAOE— EXECUTED  OONTBAOT — ^TBUST — ^VALID- 
ITY OF. — An  assignment  of  mortgage,  accompanied  by  a  declaration 
of  trust,  executed  in  consideration  of  previous  care  of  the  trustor 
by  the  beneficiary  and  an  agreement  by  such  beneficiary  to  con- 
tinue to  care  for,  nurse,  and  mipporji  him  during  the  remainder  of 
his  Hfe,  ii  not  a  gift,  nor  an  executory  agreement,  but  is  a 
present  transfer  based  on  a  valuable  oonsideratiop,  ttiui  such  a 
trust  is  lawfuL  (Id.) 
See  Pledge,  2;   Vendor  and  Vendee,  ^ 

MOTOR   VEHICLE   ACT.       See   Municipal  Coiporations,    8;    Negli- 
gence, 47. 

MOTOR   VEHICLES.    See   Negligence^   8. 

MUNICIPAL   CORPORATIONS. 
h  Limitation  upon  Inoubrino  Indebtedness — Oonstitutionai.  Pio- 

VISiON — INAPPUCABILITY  TO   LIABILITIES    ARISING   OUT   OF   TOBTS.— 

Section  18  of  article  XI  of  the  constitution,  providing  no  city 
shall  incur  any  indebtedness  or  liability  in  any  manner  or  for  any 
purpose  exceeding  in  any  year  the  income  or  revenue  provided  for 
0uch  year  without  the  assent  of  two-thirds  of  the  qualified  voters 
thereof,  voting  at  an  election  to  be  held  for  that  purpose,  is  con- 
fined in  its  application  to  those  forms  of  indebtedness  and  lia- 
bility which  may  have  been  created  by  the  voluntary  action  of 
the  officials  in  charge  of  the  affairs  of  the  city,  and  has  no 
applicatipn  to  cases  of  indebtedness  or  liability  imposed  by  law 
or  arising  out  of  tort.  (City  of  Long  Beach  v.  Lisenby,  52.) 
2.  "Fund"  and  "Refund"  Defined. — To  "fund"  an  outstanding  debt 
of  a  municipal  corporation  which  is  payable  presently  or  at 
short  periods  is  to  convert  sueh  indebtedness  into  a  more  permanent 
form  with  an  extended  time  of  payment  and  with  interest  whieh 
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is  regular  and  which  also  may  be  reduced,  and  the  usual  method 
of  "funding"  sueh  a  debt  is  by  the  issuance  of  bonds.  To  "refund" 
is  to  replace  that  which  has  once  been  funded  by  a  new  fund. 
(Id.) 

3.  Applicabiutt  09  Terms  to  Statutes. — The  term  "fund"  as  used 
in  statutes  authorizing  the  funding  or  refunding  of  the  outstand- 
ing indebtedness  of  municipalities  by  the  issuance  of  bonds  should 
be  given  application  to  those  forms  of  municipal  indebtedness 
referred  to  therein  as  evidenced  by  "warrants,"  and  the  term 
"refund"  to  tikoee  forma  of  soch  indebtedness  as  had  already  once 
Off  oftener  been  funded  by  being  put  into  the  form  Of  bonds. 
(H.) 

4.  Judgment  Against  Cety  vor  Personal  Injuries — Issuance  of 
Betundino  Bond  —  Bioht  or  City  Under  Aot  or  1897  as 
Amended  in  1901. — Section  1  of  the  act  of  1&97  (Stats.  1897, 
p.  75),  as  amended  in  1901,  authorizing  any  incorporated  city  or 
town,  other  than  cities  of  the  first  class,  having  an  outstanding  in- 
debtedness, evidenced  by  bonds  or  warrants  thereof,  to  fund  or 
refund  the  same  and  issue  bonds  therefor,  is  available  by  such  a 
city  for  the  purpose  of  providing  a  means  for  the  funding  and 
eventual  payment  of  a  judgment  obtained  against  the  city  for 
damages  for  personal  injuries,  and  for  which  a  warrant  has  been 
issued    to    the    judgment    creditor.     (Id.) 

5.  Payment  or  Judgments  Against  MuNidPAUTiES  —  Levy  or 
Tax— Act  or  1901 — ^Aor  or  1897  not  Repealed.-— -The  act  of  1897 
was  not  repealed  expresdy  or  by  implication  by  the  act  of  1901 
(Stats.  1901,  p.  794),  providing  for  the  payment  of  judgments 
against  cities  and  towns  by  the  levying  of  a  tax.     (Id.) 

6.  Liability  Incurred  in  Exercise  op  Proprietary  Funotioh  or 
MuNiciPALrrY — Funding  or  Indebtedness  not  Prevented. — The 
fact  that  the  indebtedness  which  it  is  sought  to  have  funded  in  the 
form  of  bonds  payable  by  general  taxation  was  in  its  inception  a 
liability  arising  out  of  the  exercise  of  the  proprietary  as  distin- 
guished from  the  governmental  functions  of  the  municipality  does 
not  prevent  the  funding  of  the  indebtedness  in  such  manner. 
(I^) 

7.  PovTEB  TO  Enact  Additional  Begulations  to  State  Laws. — 
Where  the  legislature  has  assumed  to  regulate  a  given  course  of 
conduct  by  prohibitory  enactments,  a  municipality  with  sub- 
ordinate power  to  act  in  the  matter  may  make  such  new  and 
additional  regulations  in  aid  and  furtherance  of  the  purpose  of 
the  general  law  as  may  seem  fit  and  appropriate  to  the  neces- 
sities of  the  particular  locality  and  which  are  not  in  themselves 
unreasonable.     (Mann  ,v,    Scott,    650.) 

OLXXX  Osl.— M 
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8.  Motor  Vehicle  Act. — Extension  op  Operation  to  City  Street 
Traffic — Purpose  of  Legislature. — The  legislature  by  extending 
the  operation  of  the  Motor  Vehicle  Act  in  terms  to  the  traflSc  upon 
citj  streets  did  no  more  than  to  prescribe  abviously  necessary  safe- 
guards for  travel  upon  such  streets  viewed  as  part  of  the  public 
highways  of  the  state  in  which  all  of  the  people  of  the  state  aie 
essentially  interested,  and  it  did  not  thereby  intend  to  prohibit  the 
enactment  of  such  new  and  additional  police  regulations  in  further- 
ance of  the  purpose  of  the  act  as  might  appear  reasonable  and 
proper    in    a    given    locality.     (Id.) 

9.  Creation  of  Municipal  Improvement  District — Ordinance  Call- 

ing Election — Recital  of  Rate  op  Interest  on  Indebtedness- 
Sufficient  CoMPUANCE  With  Statute. — An  ordinance  calling  an 
election  for  the  creation  of  a  municipal  improvement  district 
which  recites  "that  the  maximum  rate  of  interest  to  be  paid  on 
said  indebtedness  shall  be  six  per  centum  (6%)  payable  semi- 
annually," sufficiently  complies  with  the  requirement  of  section  5 
of  the  Municipal  Improvement  District  Act  of  1915  (Stats.  1915, 
p.  99),  that  the  ordinance  shall  "recite"  the  rate  of  interest  to  be 
paid  on  the  indebtedness.     (Cole  v.  City  of  lioe  Angeles,  617.) 

10.  City  of  Los  Angeles  —  Supremacy  of  Legislative  Body  va 
Municipal  Affairs — Amendment  of  Charter — Effect  upon  Ap- 
plicability OF  Improvement  Act. — The  amendment  of  the  charter 
of  the  city  of  Los  Angeles  in  1917  by  adding  subdivision  51  to 
section  2,  making  the  city  independent  of  general  laws  relating  to 
municipal  affairs,  did  not  have  the  effect  of  rendering  the  Municipal 
Improvement  District  Act  inapplicable  to  such  city,  and  where  the 
legislative  body  thereof  in  the'  ordinances  establishing  the  district 
expressly  predicated  its  right  to  proceed  upon  such  act  and  adopted 
it  as  the  mode  and  manner  of  issuing  bonds  for  the  improvement, 
it  was  bound  to  pursue  that  authority,  unless  by  subsequent  legis- 
lative   act    they    made    proper    changes    therein.     (Id.) 

11.  Rate  op  Interest  on  Indebtedness  —  Defect  in  Notice  of 
Election  —  Cure  by  Legislative  Ratification. — The  failure  to 
correctly  state  the  amount  of  interest  in  the  notice  of  election  under 
the  Municipal  Improvement  District  Act,  if  it  be  a  defect^  can  be 
cured   by  legislative   ratification.     (Id.) 

See  Street  Law. 

MUNICIPAL  IMPROVEMENT  DISTRICT  ACT.    See  Municipal  Cor- 
porations, 9-11, 

NAMES.     See  Pleading,   10;   SummonB,  2. 
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NEGLIGENCE?. 

1.  Injury  to  Infant— Action  in  Own  Bight — Imputed  Neguokncb 
OP  Parents — Question  of  Fact. — In  an  action  by  an  infant  in 
his  own  right  for  damages  for  personial  injuries  from  being  struck 
by  a  motorcycle,  the  question  of  imputed  contributory  negligence 
on  the  part  of  plaintiff's  parents  sufficient  to  defeat  plaintiff's 
action,  assuming  it  to  be,  properly  a  part  of  the  case,  was  one 
of  fact,  and  not  of  law.     (Zarzana  v.  Neve  Drug  Co.,  32.) 

2.  Actions   by   Children  —  Imputed   Negligence  —  Doctrine  Inap- 

PUOABLE. — The  rule  of  imputed  negligence  as  applied  to  actions  by 
children  in  their  own  right  no  longer  prevails,  if  it  ever  did  pre- 
vail, in  this  state.     (Id.) 

3.  Use  op  Streets — Duty  op  Drivers  op  Motor  Vehicles. — Aside 

from  section  22b  of  the  Motor  Vehicle  Act  (Stats.  1915,  p.  397), 
the  driver  of  a  motor  vehicle  is  bound  to  use  reasonable  care  to 
anticipate  the  presence  on  the  streets  of  other  persons  having 
equal  rights  with  himself  to  be  there.     (Id.) 

4.  CoLusioN    With    Motorcycle  —  Negligence    op    Driver — Suffi- 

ciency OP  Evidence. — In  an  action  by  an  infant  in  his  own  right 
for  damages  for  personal  injuries  from  being  struck  by  a  motor- 
cycle, evidence  that  the  driver  was  going  at  a  speed  of  fifteen  miles 
per  hour  on  a  wet  and  slippery  street  crowded  with  traffic,  which 
speed  was  sufficient  upon  a  sudd^  stoppage  to  throw  him  over  the 
handle-bars,  is  sufficient  to  justify  a  finding  of  negligence.     (Id.) 

6.  Damages  pob  Death  op  Switch-tender — Employee  op  Railroad 
Company  in  Interstate  Commerce — Applicabiuty  op  Federal 
Employers'  Liability  LAW.-*-In  an  action  against  a  railroad  com- 
pany for  damages  for  the  death  of  a  switch-tender,  who  at  the 
time  of  the  accident  was  engaged  as  the  employee  of  defendant 
in  interstate  commerce,  the  rights  of  the  parties  are  to  be  de* 
termined  under  the  act  of  Congress  approved  April  22,  1908, 
commonly  known  as  the  federal  employers*  liability  law,  which 
allows,  a  recovery  in  such  cases  for  the  damage  occasioned  by  the 
injury  or  death  of  an  employee  "resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  its  cars,  engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves  or  other  equipment."  (Neidlein  .v.  Southern 
Pacific  Co.,  63.) 

6.  Negligence  op  Switching  Crew — Insufpioienoy  op  Evidence. — 
In  this  action  for  damages  for  the  death  of  a  railroad  switch- 
tender,  who  was  killed  while  working  in  defendant's  freight-yard, 
by  being  crushed  between  two  cars,  it  is  held  there  is  nothing 
in  the  evidence  to  indicate  that  either  the  foreman  or  any  of  the 
switching  crew  had  the  slightest  reason  to  believe  or  even  suspect 
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that  any  special  care  in  the  matter  of  the  work  was  essential  to  the 
protection  of  deceased,  or  that  he  was  at  any  time  in  or  likely  to 
be  in  a  position  of  danger  with  relation  to  the  work  that  the  erew 
was   about  to  do.     (Id.) 

7.  Nkomoencb  of  Rahjwad  Oompant — Iksupficiency  of  ETtidkick. 

In  this  action^  it  is  also  h^  that  there  is  no  reaaonable  basis 
in  the  eiddence  for  a  conclusion  that  there  waa  any  negligent 
omission  on  the  part  of  the  railroad  company  with  relation  to 
deceased.     (Id.) 

8.  EviDKNCB — Testimony  of  CAb  Inspectob — Custom  of  Emplotbs 
— USK  OF  Cask  to  Avoid  Injuedes.— In  roeh  eetion,  testimony 
of  the  car  inepector  as  to  a  rule  or  practice  as  to  employees  in 
the  yard  looking  out  for  themselves  was  not  prejudicial  to  the 
plaintiff.     (Id.) 

9.  Usual  Peactioe  and  Custom  in  Moyino  of  Caes  and  Mak- 
INO  Up  Teains  in  Raileoad  Taeds. — In  such  action,  evidence  as 
to  the  usual  practice  and  custom  in  the  moving  of  cars  and  making 
up  trains  was  admissible  as  illustrative  of  the  known  knowledge 
of  deceased  in  considering  the  claim  of  plaintiff  as  to  any  special 
negligence  on  the  part  of  the  foreman  of  the  switching  crew  aris- 
ing from  knowledge  of  a  dangerous  situation  on  the  part  of  de- 
ceased,  and  also  in  considering  questions  of  contributory  negligenee 
which  was  available  to  defendant  in  diminution  of  damages. 
(Id.) 

10.  Absence  of  Specific  Finding — Bevebsal  of  Judgment. — A  jivlg- 

ment  in  an  action  for  damagea  for  personal  injuries  based  on 
negligence  must  be  reversed,  even  though  it  be  assumed  that  the 
general  allegation  of  negligence  is  sufficient  to  support  the 
judgment,  where  there  is  no  specific  finding  of  negligence  and  the 
probative  findings  as  made  do  not  lead  to  the  one  inevitaUe  con- 
clusion   of   negligence.     (Ellis   v.    Bonebreak/  168.) 

11.  Violation  of  Municipal  Oedinance  —  Use  of  Teictolb  upom 
Sidewalk  by  Minoe  —  Peemission  of  Fathee  —  Beoovxrt  fob 
Injuey. — ^A  father  who  allows  his  four-year  old  son  to  use  a 
tricycle  on  a  city  sidewalk  in  violation  of  an  ordinance  is  himself 
guilty  of  a  violation  of  the  ordinance  under  section  31  of  the  Penal 
Code,  and  where  such  negligence  proximately  causes  an  injury  to 
the  child,  the  father  cannot  recover  damages  for  such  injury. 
(Muller   ▼.   Standard  Oil   Co.,   260.) 

12.  Action  fob  Death  —  Pboximate  Cause  of  Accident.  —  In  this 
action  by  a  father  for  damages  for  the  death  of  his  four-year  old  son, 
who  was  killed  by  being  crushed  under  an  oil  truck  at  the  crossing 
of  the  sidewalk  on  which  the  child  was  riding  his  tricycle  with  the 
alley  on  which  the  truck  was  proceeding,  it  is  held  from  the  en- 
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donee  that  the  use  of  the  tricycle  in  yiolation  of  the  ordinance  with 
the  father's  consent,  was  a  proximate  cause  of  the  accident.     (Id.) 

13.  Dkath   of   Chili>— Automobile   C?ollision— Speed  of   Machine- 

Ability  TO  Stop — Evidence. — In  an  action  by  a  father  to  recover 
damages  suffered  through  the  death  of  hia  child,  resulting  from 
her  being  run  over  by  an  automobile  while  she  was  endeavor- 
ing to  cross  a  city  street,  evidence  that  the  machine  was  brought 
to  a  stop  within  ten  feet  after  it  struck  the  child,  and  that  a 
machine  of  the  weight  of  that  involved  could  not  be  brought  to  a 
•top  in  ten  feet  if  it  were  proceeding  more  than  ten  miles  per  hour, 
does  not  justify  the  setting  aside  of  the  verdict  for  the  plaintiff, 
<m  the  ground  that  it  demonstrates  that  the  automobile  was  not 
tmveHng  at  a  negligent  rate  of  speed,  since  the  jury  may  have  dis- 
believed that  the  car  came  to  a  stop  in  ten  feet,  or  that  it  could 
not  be  stopped  within  that  distance  if  traveling  more  than  ten  miles 
X>er  hour,  or  it  may  have  disbelieved  both  propositions.  (Yarcoe 
V.   Lee,    338.) 

14.  BuNNiNo  OF  Child  Across  Stbbit— CoNTRiBxrroRT  Nboliobnce — 

Question  of  Fact. — In  such  action,  the  fact  that  the  child  after 
waiting  for  some  wagons  and  a  street-car  to  pass,  started  to  run 
across  the  street  instead  of  walking,  does  iM>t  justify  the  taking 
from  the  gury  the  question  as  to  whether  her  conduct  amounted  to 
contributory  negligence,  particularly  in  view  of  her  youth.     (Id.) 

15.  MALPEACTlCl   OF   PHYSICIAN— RESETTING    BROKEN    LBQ — EVIDBNCB — 

Treatment  of  Original  Praoture. — In  an  action  against  a  phy- 
sician and  surgeon  to  recover  damages  for  alleged  negligence  in 
the  performance  of  a  surgical  operation  upon  the  plaintiff  in 
resetting  a  broken  leg,  evidence  relative  to  the  original  fracture, 
its  treatment  by  defendant,  and  the  progress  and  process  of 
.  healing  was  admissible  to  the  end  that  it  might  be  determined 
whether  or  not  the  methods  resorted  to  by  the  defendant  in  resetting 
the  leg  were  of  a  nature  which  an  ordinarily  skillful  surgeon  would 
have  given  to  a  leg  in  such  a  condition.  (Perkina  v.  Trueblood, 
437.) 

16.  Statute  of  Limitations. — Such  an  action  is  not  barred  by  sub- 

division 8  of  section  340  of  the  Code  of  Civil  Procedure  where 
commenced  within  one  year  of  the  date  of  the  resetting,  although 
more  than  one  year  after  the  date  of  the  setting  of  the  original 
fracture.  •    (Id.) 

17.  Physicians  and  Surgeons — ^Proper  Treatment — Expert  Testi- 
mony.— Negligence  on  the  part  of  a  physician  consists  in  hia 
doing  something  which  he  should  not  have  done,  or  in  omitting 
to  do  something  which  he  should  have  done,  and  what  is  or  is 
not  proper  practice  in  examination  and  treatmeikty  or  the  usual 
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practice  and  treatment,  is  a  question  for  experts  and  can  be  estab- 
lished   only    by    their    testimony.     (Id.) 

18.  Lack  of  Care  and  Skill — Insufficiency  of  Evidence. — In   this 

action  it  is  held  the  evidence  wholly  fails  to  show  any  lack  of 
care  and  skill  on  the  part  of  defendant  in  setting  and  treating  the 
fractured  bone  of  plaintiff's  leg.     (Id.) 

19.  Injuby  to  Train  Conductor — Time  of  Collision — Evidknce— 
Stopping  of  Watch  of  Passbngee. — In  an  actioiL  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by 
a  conductor  in  a  railroad  wreck,  when  two  trains  of  the  defendant 
company  collided,  the  admission  of  testimony  concerning  the  stop- 
ping of  the  watch  of  one  of  the  passengers  on  the  wrecked  train, 
for  the  purpose  of  showing  the  time  of  the  collision,  was  not 
error.     (Riehman  v.  San  Francisco  Qtc.  By.,  454.) 

20.  Evidence  —  Effect  of  Syphilis  —  Limitation  of  Redirect  Ex- 
amination.— In  such  action,  where  a  witness  called  by  the  defendant 
had  already  gone  into  the  general  subject  of  syphilis  and  its  effects 
exhaustively  on  direct  examination,  it  cannot  be  held  that  a  re- 
fusal by  the  court  on  redirect  examination  to  allow  further  testi- 
mony concerning  the  effect  of  syphilis  constituted  error,  even 
though  the  inquiry  was  relevant  and  the  question  properly  framed. 
(Id.) 

21.  Future  Damages  —  Erroneous  Instruction  —  Use  of  Phrase 
"Beasonably  Probable." — In  such  action,  an  instruction  that  if 
the  jury  should  find  that  the  plaintiff's  injuries  are  permanent  and 
will  to  some  extent  disable  him  in  the  future  and  cause  him  pain 
and  suffering  hereafter  he  should  be  allowed  such  further  sum, 
as  paid  now  in  advance,  will  reasonably  compensate  him  for  such 
further  disability,  pain,  and  suffering,  as  the  evidence  shows  is 
"reasonably  probable**  will  result  to  him  in  the  future,  not  to  exceed 
in  all  the  amount  alleged  in  the  complaint,  is  erroneous,  since  the 
use  of  the  expression  "reasonably  probable**  might  well  have  led 
the  jury  to  believe  it  would  be  proper  to  allow  damages  for  suffer- 
ing or  other  injury  which  the  jury  believed  the  plaintiff  would 
probably  suffer  in  the  future,  instead  of  for  such  suffering  and 
injury  as  they  believed  were  certain  to  result.     (Id.) 

22.  MisooNDUOT  OF  Court  —  Comment  upon  Wife's  Testimony — 
Physical  Condition  of  Plaintiff  —  Admonition  to  Jury  —  Lack 
OF  Prejudice. — In  such  action,  a  remark  of  the  court  addressed 
to  counsel  in  the  presence  of  the  jury  that  he  would  rather  take 
the  wife's  testimony  concerning  the  physical  condition  of  the  plain- 
tiff than  all  the  physicians  in  the  world,  was*  improper,  but  without 
prejudice,  where  the  jury  was  admonished  not  to  consider  for  any 
purpose  any  comments  of  the  court  made  to  counsel  during  the  trial 
upon  testimony  or  the  relative  weight  of  the  testimony  of  any 
witnese.     (Id.) 
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verdict  '4f  he  has  proven  hy  a  preponderance  of  the  evidence 
that  the  defendant  was  negligent  and  that  sach  negligence  waa  a 
proximate  cause  of  the  collision  and  of  the  injury  to  the  plaintiff," 
unless  it  was  also  established  by  a  preponderance  of  the  evidence 
that  the  plaintiff's  own  negligence  contributed  proximatelj  to  the 
injury,  is  not  open  to  the  objection  that  the  negligence  which  it 
yrua  necessary  for  the  plaintiff  to  prove  was  not  thereby  limited  ta 
the   pleadings.     (Id.) 

80.  Instructions — Absenox  of  Ekbob. — In  this  action  there  was  no 
error  in  the  giving  and  refusing  to  give  instructions.     (Id.) 

31.  Death  or  Pidbstbian — Collision  With  Stebkt-cab^^Cabs  Ap- 
proaching in  Opposite  Directions — Nequgence  or  Motormkn — 
Findings— Evidence.— In  this  action  for  damages  for  the  death 
of  a  pedestrian,  who  upon  being  caught  between  an  east  and 
a  west-bound  street-car  stepped  back  from  the  latter  after  it  had 
been  stopped  by  the  motorman  and  was  killed  by  the  east-bound 
car,  it  is  held  that  there  was  neither  warrant  nor  support  for 
the  finding  that  the  motorman  of  the  west-bound  car  was  guilty 
of  negligence  in  bringing  his  car  to  a  stop  across  the  path  of  the 
deceased,  but  that  the  finding  that  the  motorman  of  the  east- 
bound  car  was  negligent  in  not  sooner  bringing  his  car  to  a  stop, 
is  supported  by  the  evidence.  (McLaughlin  v.  Los  Angeles  By. 
Corp.,     527.) 

8&.  Care  Required  or  Motorman.  —  Under  such  circumstances  the 
motorman  cannot  be  held  to  have  been  negligent  merely  because  he 
did  not  make  the  best  choice,  since  he  is  bound  to  u^e  only  that  de- 
gree of  care  which  a  reasonably  prudent  and  skillful  motorman 
would  have  used  under  all  the  circumstances  of  a  situation  with 
which  he  was  suddenly  confronted  and  which  were  only  visible  to  him 
from  the  platform  of  his  moving  ear.     (Id.) 

83.  Prejudicial  Misconduct  of  Court — Distances  in  Stopping  Cabs 
— Besort  to  Outside  Evidence. — In  such  action  it  was  prejudicial 
error,  during  the  argument  of  the  case,  for  the  trial  court,  in 
the  face  of  objection,  to  discuss  with  counsel  for  the  x>laintiff 
and  ultimately  receive  and  review  the  evidence  adduced  in  another 
case  which  had  been  tried  before  the  same  court  relative  to  ths 
distances  within  which  cars  of  a  company  other  than  the  defend- 
ant could  be  stopped,  in  view  of  the  meager  character  of  the 
evidence  upon  which  the  finding  of  the  negligence  of  the  east- 
bound  motorman  rested,  and  such  error  was  not  cored  by  the 
certificate  of  the  court  that  its  decision  was  wholly  based^  upon 
other  and  competent  evidence.     (Id.) 

34.  Crossing  of  City  Street — ^Duty  or  Pedestrian.— There  is  no 
positive  duty  to  stop,  look,  and  listen  when  a  pedestrian  is  about 
to  cross  a  city  street     (Mann   t.  Scott^  550.) 
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negligence  arising  from  the  happening  of  the  accident  whieh  was 
due  to  an  explosion  of  gas  while  an  employee  of  the  company 
was  engaged  in  cleaning  a  drip-pipe  in  the  basement  was  not 
overcome  where  it  was  fairly  inferable  from  the  testimony  of 
the  employee  that  he  assumed  the  risk  without  cutting  off  the 
gas  supply  by  closing  a  stop-cock  in  the  service  pipe,  and  opened 
the  drip  while  there  was  a  flame  burning  in  the  basement  in  t 
Ruud   heater.     (Willard  v.  Valley  Gas  etc.  Co.,  561.) 

40.  Absence  of  Plaintipp  pbom  State  —  Testimony  in  Formib 
Action  Admissible. — In  such  action,  the  testimony  of  the  plaintiff 
given  at  a  former  trial  was  admissible  where  it  was  shown  that 
plaintiff  was  absent  from  the  state  and  temporarily  residing  in 
another  state.     (Id.) 

41.  Memorandum  of  Lost  Articles  —  Reporter's  Transcript  Ad- 
missible.— The  reporter's  transcript  which  contained  the  memo- 
randum of  the  lost  personal  property  made  by  plaintiff  and  which 
was  used  by  her  when  giving  her  testimony  at  the  first  trial  was 
properly  received  in  eividence  in  such  action,  where  such  memoran- 
dum was  not  used  merely  for  the  purpose  of  refreshing  menjoiy, 
but  was  stipulated  to  be  the  testimony  of  the  plaintiff  on  the 
subject.     (Id.) 

42.  Value  of  Lost  Property — Opinion  of  Husband  of  Plaintifp.— 

In  such  action,  the  opinion  of  the  husband  of  the  plaintiff, 
as  to  the  value  of  the  lost  personal  property  was  admissible,  al- 
'  though  he  was  not  the  owner  thereof,  where  he  had  an  intimate 
and  adequate  knowledge  of  the  character  of  such  property,  acquired 
by  association  with  and  observation  thereof.     (Id.) 

43.  Injury  to  Automobile  and  Owner — Pumping  of  Gasoline  into 
Tank  Before  Signal — Conflict  op  Evidence — Appilal. — In  an 
action  against  the  owners  of  an  automobile  supply  station  and 
their  employee  in  charge  of  such  station  to  recover  damages  for 
injuries  to  person  and  property  alleged  to  have  been  caused  hy 
such  employee  in  starting  the  pumping  of  gasoline  into  the  tank 
of  plaintiff's  automobile  before  he  was  certain  that  the  plaintiff  was 
ready  to  receive  the  same,  with  the  result  that  the  gasoline  poured 
out  over  the  machine  and  caught  fire,  the  finding  on  conflicting 
evidence  that  plaintiff  did  not  give  any  signal  to  go  ahead  with  the 
pumping  establishes  the  negligence  of  such  employee.  (Sanders 
V.    Austin,    664.) 

44.  DAMAGES — Evidence — Price    Paid    for    Automobile — Support  of 

Finding. — In  such  action,  evidence  as  to  what  the  plaintiff  paid 
for  the  machine  had  sufficient  probative  value,  in  the  absence  of 
any  counter-testimony,  to  sustain  the  finding  of  damages,  when 
taken  with  the  further  circumstance  that  no  question  was  raised  at 
the   trial  as  to  the   value  of   the   machine.     (Id.) 
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45.  KiLUNG  OF  Boy  While  Climbing  Tree — Electbic  Shock  from 
Power  Wire — Pleading — Sufficiency  of  Complaint. — In  an  ac- 
tion to  recover  damages  for  the  death  of  plaintiff's  son,  who  was 
killed  by  an  electric  shock  from  one  of  the  defendant's  power 
wires  while  he  was  climbing  a  tree  growing  on  the  highway  im- 
mediately in  front  of  his  father's  premises,  and  whose  death  was 
alleged  to  have  been  caused  by  the  negligence  of  defendant  in 
maintaining  imperfectly  protected  wires  at  an  improper  distance 
from  the  tree,  the  court  did  not  err  in  overruling  the  demurrer  to 
the  complaint,  where  it  alleged  a  duty  on  the  part  of  defendant 
to  flo  maintain  its  wires  that  they  would  not  endanger  persona  in 
the  tree,  a  breach  of  sneh  duty,  and  an  injury  to  plaintiff  resulting 
from  that  failure  of  duly.  (Minter  v.  San  Diego  Consol.  Ga3. 
etcL   Co.,    723.) 

46.  Electric  Corporations — ^Maintenance  of  Wires — Proximity  to 
Tree — Attraction  to  Children. — A  corporation  maintainipg  elec- 
tric power  lines  strung  upon  wooden  poles  along  a  public  highway 
in  a  country  district,  one  wire  being  strung  at  a  height  of  about 
twenty-seven  feet  from  the  ground  and  at  a  distance  of  about 
fouri;een  or  sixteen  inches  from  a  tree  in  front  of  plaintiff's  prem- 
ises, and  another  wire  being  strung  six  or  eight  feet  higher  and  at 
a  distance  from  the  tree  of  about  three  feet,  was  not  bound  to 
anticipate  that  children  might  be  attracted  to  climb  into  the  tree 
where  they  might  be  endangered  by  the  wires,  where  the  tree  was 
nearly  three  feet  in  diameter  at  the  ground,  the  first  limb  branch- 
ing out  over  six  feet  from  the  ground  and  for  a  considerable  dis- 
tance between  the  lower  branches  and  the  defendant's  wires  the 
tree  was  practically  bare  of  limbd.     (Id.) 

47.  Personal  Injuries — Collision  of  Automobilb  With  Pedestrian 
ON  City  Street — Evidence — Traffic  Ordinance — Conflict  With 
Motor  Vehicle  Act — Findings — Lack  of  Prejudice. — In  an  ac- 
tion to  recover  damages  for  personal  injuries  sustained  by  a 
pedestrian  on  a  city  street  from  being  struck  by  an  automobile 
,  alleged  to  have  been  negligently  operated  by  defendant,  the  admis- 
sion in  evidence  over  defendant's  objection  of  a  section  of  an  ordi- 
nance of  the  city  providing  that  the  driver  of  any  vehicle  in  turn- 
ing to  the  right  from  one  street  into  another  shall  turn  the  comer 
as  near  the  right-hand  curb  as  possible,  even  if  erroneous,  on  the 
ground  that  the  section  had  been  superseded  by  the  Motor  Vehicle 
Act  (Stats,  1913,  p.  639),  providing  that  the  driver  of  any  vehicle 
in  turning  to  the  right  from  one  street  into  another  shall  keep 
to  the  right  of  the  center  thereof,  was  without  prejudice,  where 
the  court  not  only  found  that  at  the  time  of  the  accident  the  de- 
fendant was  violating  the  city  ordinance,  but  also,  that  he  was 
violating  the  Motor  Vehicle  Act  itself,  in  that  he  did  not  keep 
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to  the  right  of  the  center  of  the  etreet  intersection.     (Pemberton 
T.   Amy,   762.) 
Bee   Banks  and  Banking,   7,  8;   Bonds,  8;   Employer  and  Em- 
ployee,  1,  8;    Pleading,  2. 

NEGOTIABLE   INSTRUMENTS. 

1.  PsoMissoBT  Norm  Bated  and  Payabls  in  Utah — Law  Goveekin© 
Negotiabilitt. — The  negotiability  of  a  promissory  note  dated  and 
payable  in  the  state  of  Utah  must  be  determined  by  the  law  of 
the  place  of  payment.     (Utah  State  Nat.  Bank  v.  Smith,  1.) 

2.  Nbqotiablb  Instrument  Law — Rule  of  Oonsteuction — Puaposi 

OF  Act. — It  is  the  duty  of  the  courts  in  construing  the  negotiable 
instrument  law,  which  has  now  been  adopted  by  all  but  twa  states 
(Georgia  and  Texas)  to  have  in  mind  the  purpose  of  tecnring 
uniformity  in  the  law  of  commercial  paper.  (Id.) 
8.  Note  Aooelebating  Dxte  Date  —  Dbfaui/t  in  Payment  of  In- 
terest— Nbgotiablb  Instrument  Under  Utah  Law. — ^Under  sec- 
tions 1553  and  1556  of  the  Compiled  Laws  of  the  state  of  Utah, 
which  are  identical  in  language  with  sections  3082  and  3085  of  the 
Civil  Code  of  this  state,  as  enacted  in  1917,  and  sections  1  and  4 
of  the  Uniform  Negotiable  Instrument  Law,  which  section  1553 
provides  that  a  note  is  negotiable  if  payable  at  a  ''determinable 
future  time,"  a  promissory  note  dated  and  payable  in  Utah  which 
provides  that  if  the  interest  is  not  paid  when  due,  both  principal 
and  interest  shall  become  due  at  the  option  of  the  holder  of  the 
note,   is   a   negotiable   instrument.     (Id.) 

4.  Indorsement — Nature  of. — An  indorsement  of  a  negotiable  in* 
etrument  is  a  written  contract  of  which  the  law  declares  the 
effect,  and  when  counted  upon,  it  is  the  foundation  of  the  action. 
(Hurlbut  V.  Quigley,  265.) 

5.  Indorsement  of  Promissory  Note  —  Waiver  of  Presxntmiiit, 
Demand,  and  Notice  of  Protest — Part  of  Contract  With  En- 
larged Liability. — ^The  signing  by  the  three  indoreers  <^  e 
promissory  note  of  an  agreement  on  the  back  of  the  note  waiving 
presentment,  demand,  and  notice  of  protest  of  the  note  constitutes 
a  part  of  the  written  contract  of  indorsement  with  an  enlarged 
UabiUty.     (Id.) 

6.  Liability  of  Indorser. — The  contract  of  an  indorser,  exeept  lo 

far  as  he  qualifies  it  in  writing,  is  that  if  the  instrument  is  dis- 
honored, he  wiU,  upon  compliance  by  the  holder  with  eertain  eon- 
ditions,  pay  the  amount  of  the  note,  and  therefore  eonstitatet  a 
conditional    promiee    to    pay.     (Id.) 

7.  Accommodation  Indorsees  of  Note  —  Waiver  of  Presentment, 
Demand,   and  Notice — Joint    Indorsement — Contribution. — The 
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NEW  TRIAL  (Continued). 

beard  by  the  judge  who  tried  the  ease,  the  motion  not  being 
heard  by  the  judge  merely  as  an  individual,  but  by  the  court. 
(Campbell  v.  Genehlea,  213.) 
2.  Silence  as  to  Geounds — Confuct  or  EVidencb — Appeal — Pbe- 
SUMPTION. — In  such  action,  where  the  evidence  as  to  the  boundary 
linee  was  in  sharp  conflict,  and  a  new  trial  granted  without  stat- 
ing the  groundfi  for  the  order,  it  will  be  assumed  that  in  weighing 
the  evidence  the  court  was  not  satisfied  with  Ihe  Terdiot. 
(Weringer  v.  Rutledge,  566.) 
See    Appeal,   5,    12,    1^ 

NOTICE. 

See  Agency,  5;  Appeal,  12,  19;  Contracts,  8;  Estates  of  De- 
ceased Persons,  11;  Fraternal  Societies,  4;  Liens,  1;  Me- 
chanics' Liens,  1;  Municipal  Corporations,  11;  Street  Law,  6; 
Vendor  and  Vendee,  5-7. 

NUISANCES. 

1.  Maintenance  of  Lunch-wagon  in  Citt  Stoeet  —  Imtebferenob 
With  Use  of  Street  by  Abutting  Owneb^In junction — Maih- 
tenance  Undeb  License  No  Defense. — An  owner  of  property 
abutting  upon  a  city  street  is  entitled  to  injunctive  relief  a^^nst 
a  person  who  nightly  maintains  a  portable  lunch-wagon  and  lunch- 
eounter  directly  in  front  of  the  portion  of  the  building  on  said 
property  occupied  by  a  restaurant  and  cafe  and  which  interferes 
with  the  right  of  ingress  and  egress  to  the  building,  notwith- 
standing such  wagon  and  counter  is  conducted  under  a  lieeoee 
from   the   city.     (Strong  v.   Sullivan,   331.) 

2.  INJUBY  TO  Use  of  Street  —  Right  of  Abutting  Owner.  —  Any 
injury  to  the  use'  of  a  street  which  impairs  a  property  owner^ 
private  easements  in  the  street  in  front  of  and  adjacent  to  his  lot 
amounts  to  an  injury  giving  such  abutting  owner  the  right  to  xnain- 
tain  an  action  for  damages  or  for  an  injunction.     (Id.) 

3.  Laches — Statute  of  Limitations — Continuing  Nuisance. — In  an 
action  for  injunctive  relief  from  such  a  nuisance  the  finding  tbat 
the  street  in  front  of  plaintiff's  property  had  been  used  every 
night  by  defendant  and  his  predecessor  for  more  than  four  years 
does  not  amount  either  to  a  finding  of  laches  or  of  the  operation 
of  the  statute  of  limitations  against  plaintiff,  since  the  nuisance 
was  not  of  a  permanent  character,  but  was  a  continuing  one. 
(Id.) 

4.  PuBUo  Nuisance— Prescriptive  Right.— No  lap€?e  of  time  ean 
legalize  a  public  nuisance  and  a  preacriptive  right  cannot  be  main- 
tained against  a  public  nuisance  where  the  action  is  brought   by 
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NUISANCES  (Continued). 

a  citizen  who  h&a  suffered  special  injury  in  consequenoe  thereof. 
(Id.) 
5.  Action  fob  Damages  fob  Nuisance — Time. — Where  the  nuisance 
is  of  a  permanent  character  the  period  runs  from  the  time  when 
the  injury  was  done  or  the  structure  complained  of  erected;  but 
where  the  nuisance  is  a  continuing  one  an  action  for  injuries 
from  the  continuance  may  be  brought  after  the  lapse  of  more  than 
the  statutory  period  since  the  creation  of  the  nuisance.  (Id.) 
See  Highways,  11. 

ORDINANCES.    See   Municipal  Corporations,   9;    Negligence,   11,   24, 
35-38,  47. 

PAEENT  AND  CHILD. 
L  Pbjesumption  olr  Leoitimact — ^Rebuttal. — The  presumption  under 
section  194  of  the  Civil  Code  that  a  child  born  within  ten  months 
after  the  dissolution  of  the  marriage  of  the  mother  is  legitimate 
can  be  overcome  only  by  proper  and  sufficient  evidence  showing 
that  the  hueband  was  impotent,  or  that  he  was  entirely  absent 
from  his  wife  during  the  period  when  the  child  must  have  been 
begotten,  or  that  he  was  present  with  his  wife  only  under  such 
circumstances  as  afford  clear  and  satisfactory  proof  that  there 
was  no  sexual  intercourse.     (Estate  of  Walker,  478.) 

2.  Estates  of  Deceased  Pebsons — Contest  op  Heirship — Legiti- 
macy OF  Children — Impotency  op  Husband — Instruction. — In  a 
contest  on  final  distribution  of  an  estate  involving  the  legitimacy 
of  twin  children  bom  to  the  surviving  wife  of  the  deceased  after 
his  death,  the  refusal  to  give  concise  and  specific  instruction  that 
if  the  jury  found  the  deceased  impotent  their  verdict  should  be 
against  such  ehildren,  was  not  prejudicial  error,  where  the  issue 
was  covered  in  given  instructions,  although  not  so  clearly  and 
definitely  stated,  and  the  jury  could  not  fail  to  understand  both 
the  issue  and   its  effect.     (Id.) 

3.  Opportunity  fob  Intercourse.— The  fact  that  the  husband  and 
wife,  although  separated,  met  and  had  opportunity  'for  inter- 
course is  not  coflclusive  as  to  the  legitimacy  of  children  bom 
to  the  wife,  and  evidence  of  the  relations  and  feelings  between 
the  parties  is  admissible  to  rebut  any  inference  that  they  had 
intercourse   when   they    met.     (Id.) 

4.  Rebuttal  of  Legitimacy  op  Children — True  Rule. — If  it  is  pos- 
sible by  the  laws  of  nature  for  the  husband  to  be  the  father  (that 
is,  if  there  was  coition  and  no  impotency),  no  inquiry  will  be 
.permitted  into  the  probabilities  of  the  case  one  way  or  the  other^" 
but  the  presumption  of  legitimacy  is  conclusive;  and,  on  the  other 
hand,  it  is  always  permissible  to  show  that   it  was  not  possible 
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PARENT  AND  CHILD  (Continued). 

by  the  laws  of  nature  for  the  hueband  to  be  the  father,  ae  hj 
ahowing  impotency  <m  his  part,  want  of  intercourse  during  the 
possible  period  of  conception,  or  that  the  child  is  of  a  race  or 
eolor  such  that  it  could  not  haye  been  eoneeived  bj  the  hnabaiid. 
(Id.) 

0.  IMPOSSIBIUTT  OF  PATERNiTY-ri7^^n>ENos. — The  fact  that  it  was  not 
possible  bj  the  laws  of  nature  for  the  husband  to  be  the  father, 
where  that  fact  is  in  issue,  is  to  be  inquired  into  in  the  same  manner 
as  any  other  fact  which  is  the  subject  of  judicial  inquiry,  and  any 
competent  evidence  relevant  to  the  question  is  admissible  as  in 
other  cases,  it  being  the  ruk,  howerer,  in  California,  that  nstther 
the  husband  nor  the  wife  is  competent  to  testify  to  lack  of  intar- 
eourse.     (Id.) 

d.  DBffltEB  or  Psoor. — The  rule  that  the  presumption  of  legitimacy  is 
eondusiTe  if  it  were  poeeible  by  the  laws  of  nature  for  the  hus- 
band to  be  the  father  does  not  require  that  the  proof  of  the  f ae^ 
of  such  impoesibility  muat  itself  be  beyond  possibility  of  doubt. 
(Id.) 

7.  Estates  or  Dbcbased  Persons  —  Contest  or  Heirship  —  Lbgri- 
MAOT  or  Children — Evidence— Want  or  Opportunity  roa  iMTSir 
OOURSS. — In  a  contest  upon  the  final  distribution  of  an  estate  in- 
volving the  legitimacy  of  twin  children  bom  to  a  married  vromaa, 
the  court  properly  refused  to  confine  the  evidence  of  iUegitinm^ 
to  a  showing  that  the  mother  and  her  husband  met  only  under 
circumstances  which  did  not  afford  an  opportunity  for  interconrse. 
(Id.) 

S.  Evidence  or  Birth  or  Prior  Illeoitimatb  Chojd  —  Erraor  or 
Former  Contrary  Decision — ^Law  or  Case. — Evidence  merely  that 
the  wife  had  given  birth  to  a  prior  illegitimate  child  is  inadmia- 
sible,  but  evidence  of  such  fact,  when  coupled  with  evidence  that 
the  husband  knew  of  the  fact,  is  admissible  where  husband  and 
wife  have  separated  but  have  met  from  time  to  time,  for  the  pur- 
pose of  showing  the  relationship  and  feding  between  them,  and 
rebutting  any  inference  that  intercourse  took  place  between  them 
on  the  occasions  when  they  met.  In  the  present  case,  however,  the 
rejection  of  such  evidence  was  not  error,  in  view  of  the  roliag 
on  the  previous  appeal  that  it  should  be  rejected,  which  ruling 
became  the  law  of  the  case.     (Id.) 

9.  Parentage  or  C&ildren — Construction— Evidence. — In  such  a 
contest,  a  refusal  to  permit  evidence  of  intercourse  by  the  wife 
with  another  than  her  husband  was  correct,  since  the  evidence  waa 
properly  confined  to  proving  nonintercourse  with  the  husband,  and 
on  that  issue  evidence  of  relations  by  the  wife  with  others  waa 
wholly  immaterial.  A  refusal  at  the  same  time  to  instruct  the  jury 
that  it  was  not  necessary  to  find  who  was  the  father  of  thf  ehil- 
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PLEADING  (Continued). 

2.  SumoiENCT  OF  Complaint — Support  of  Judgmemt. — The  eonta^ 

tion  that  a  complaint  doee  not  state  a  cause  of  action  becaoss 
it  fails  to  aver  that  the  mutual  mistake  pleaded  as  a  cause  of 
action  did  not  arise  from  the  negligence  of  the  plaintiff,  cannot 
be  sustained  after  judgment,  where  the  fact  that  such  negligence 
did  not  contribute  to  the  mistake  is  fairly  inferable  from  all  the 
allegations  of  the  complaint,  and  no  demurrer  was  interposed 
thereto.     (McCombs  ▼.   Church,  ^3.) 

3.  Amendment  —  Discretion. — ^The  amendment  of  a  pleading  lies 
within  the  sound  discretion  of  the  trial  court  (Tolbard  t.  CUdSi 
240.) 

4  Amendment  of  Answer — ESstoppel. — It  is  not  an  abuse  of  dis- 
cretion to  permit  an  answer  to  be  amended  during  the  trial  ts 
set  up  an  estoppel,  although  the  matter  embraced  in  the  estoppel 
was  known  to  the  defendant  when  the  original  answer  was  tiled. 
(Id.) 

0.  Statement  of  Facts. — A  pleading  is  sufficient  if  it  states  the 
facts  upon  which  the  law  takes  effect;  the  conclusion  of  law  need 
not  be  stated.     (Hurlbut  v.  Quigley,  2«5.) 

6.  Prater  of  Complaint — Omission  td  Ask  for  Monet  Judqmbnt 
— Cause  of  Action  not  Changed. — In  such  action,  the  omissioi 
to  ask  in  the  prayer  of  the  complaint  for  a  monej  judgment, 
did  not  hare  the  effect  of  making  the  action  one  ex  delido  for 
fraud,  where  it  was  asked  in  the  prayer  that  it  be  decreed  that  de- 
fendants hold  the  transferred  property  charged  with  the  paymeat 
of  plaintiff's  claim,  with  interest  and  costs,  and  that  the  property 
be  sold  in  payment  thereof.  (Stanford  Hotel  Co.  t.  M.  Behwind 
Co.,  S48.) 

7.  Interpleader — Suppicienot  of  Complaint. — In  an  action  in  fartsr- 

pleader,  the  objection  of  one  defendant  that  the  complaint  is 
insufficient,  because  it  does  not  state  facts  showing  that  the  elaini 
of  the  other  defendant  are  well  founded,  is  of  no  force.  (Fideli^ 
Sav.  etc  Assiu  ▼.  Rodgers,  683.) 

8.  Bequirements  of  Plaintiff. — Section  9SQ  of  the  Code  of  dfil 

Procedure^  which  authorizes  an  action  in  interpleader,  requires 
nothing  more  of  the  plaintiff  than  to  show  that  the  parties  to  bt 
called  in  make  claims  on  him  for  the  same  thing,  that  the  respeetrvt 
claims  are  adverse  to  each  other,  and  that  he  cannot  safely  deter- 
mine for  himself  which  claim  is  right  and  lawful.     (Id.) 

9.  Corporations  —  Action  for  Conversion  of  Stock  —  Answers  — 

Nonperformance  of  Services  —  Special  Demureik  —  Errokeous 
OvERRUUNO  Without  Prejudice. — In  an  actSon  againet  a  co^ 
poration  and  the  majority  of  its  directors  to  recover  for  the  al- 
leged conversion  of  shares  of  the  corporation's  stock  belonging  ts 
the  plaintiff,  where  the  anawers^  among  other  things,  pleaded  that 
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PLEDGE  (Continued). 

equities  in  the  stock,  the  bank  was  proper!/  required,  in  Tfew  of 
sections  2899  and  3433  of  the  Civil  Code,  to  foreclose  its  mortgages 
before  resorting  to  a  sale  of  the  stock  to  satisfy  the  loan.     (Id.) 

POLICE  POWER.    See  Municipal  Corporations,  8. 

POSSESSION.    See  Taxation,  6;  Ven4or  and  Vendee,  T,  8L 

POWER  OF  SALE.    See  Mortgages,  5-7. 

PRESCRIPTION.    See  Nuisances,  4. 

PRESUMPTIONS.  See  Accident  Insurance,  11-13;  Appeal,  18;  Deeds, 
7;  Estates  of  Deceased  Persons,  11;  Negligence,  39;  Nego- 
tiable Instruments,  8;  New  Trial,  2;  Parent  and  Chlldj  1; 
Promissory  Note,  1. 

PRIVILEGED  COMMUNICATIONS.    Bee  Judgments,  10. 

PROMISSORY  NOTBa 

1.  AcnoN  FOB  Cancellation  —  Desceiption  of  Note  —  Pi.kai>in«s  — 
Judgment — Pbesumption  on  Appeal. — In  an  action  in  equity  ts 
cancel  a  promissory  note  alleged  to  have  been  paid  and  of  which 
the  defendant  had  poesesssion,  the  plaintiffs  cannot  contend  ma. 
appeal  from  the  judgment  that  the  note  described  therein  was  not 
the  one  referred  to  in  any  of  the  pleadings  or  in  the  findings 
because  the  payees  are  described  in  the  judgment  as  defendant 
and  another  person,  where  the  complaint  does  not  m^itioa  by 
name  the  payee  or  payees,  and  where  none  of  the  tesrtimony  ap- 
pears in  the  transcript,  since  it  must  be  assumed  in  favor  of  the 
regularity  of  the  judgment  that  the  note  therein  described  is  the 
one  in  regard  to  which  the  parties  Htigated.  (Throop  t.  Weaver, 
835.) 

2.  Cboss-oomplaint  fob  OoNYi^isioN  —  Joindeb  of  Issuv  and  Tbial 
Without  Objection — Appeal. — In  such  action,  the  plaintaffa  cam- 
not  contend  on  appeal  that  a  cross-complaint  for  conversion  of 
certain  merchandise  was  improperly  set  up  in  such  action,  where 
issue  was  joined  thereon  and  trial  had  without  demurrer  or  objec- 
tion.    (Id.) 

See  Negotiable  Instruments,  1,  3,  5,  I2b 

PROPERTY. 

Estate  fob  Tears— Leasehold  Interest  in  State  Tros-LAKDa. — 
In  Tiew  of  sections  654,  701,  and  761  of  the  Civil  Code,  the  interest 
of  a  person  under  a  lease  of  tide-lands  from  the  state  is  an  estate 
for  years,  and  is,  therefore,  property.  (San  Pedro  etc*  B^  R.  Ob. 
T.  Lob  Angeles,  18.) 
See  Taxation,  ft. 
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PROTEST.    See  Street  Lew,  2-7;  Taj^ation,  10. 

PUBLIC  LANDS. 

1.  Ownership — Prima  Facib  Evidencb — Certtficate  or  Purchase. — 
A  certificate  of  purchase  or  location  of  lands  sold  by  the  United 
States,  issued  by  the  receiver  of  the  United  States  land  office 
of  the  proper  district,  is  prima  facie  evidence  that  the  holder 
of  the  certificate  is  the  owner  of  the  land  described  therein. 
(Saecker  v.  Oohn,  151.) 

2.  Contents  of  Patent — ^Record. — A  patent  from  the  United  States 
^or  land  may  be  recorded  without  acknowledgment,  and  conse- 
quently the  record  thereof  is  evidence  of  its  contents.     (Id.) 

8.  Receivbr's  Receipt — ^Recordation — Acknowledgment  of  Execu- 
tion.— A  receipt  given  at  the  receiver's  office  showing  full  pay- 
ment for  public  land,  although  a  certificate  of  purchase  within 
the  meaning  of  section  1^25  of  the  Code  of  Civil  Procedure,  is  not 
A  patent,  and  there  is  no  law  authorizing  its  recordation,  at  least 
until  its  execution  is  acknowledged.     (Id.) 

4.  Contents    of    Receipt — Recorded    Copy. — A    recorded    receiver's 

receipt  is  inadmissible  as  proof  of  the  contents  of  the  receipt,  in 
the  absence  of  the  preliminary  proof  of  the  loss  of  the  original 
and  the  accuracy  of  tjie  copy.     (Id.) 

5.  Erroe  in  Admission  of  Receipt— Lack  of  Sufficient  Foundation 
— Point  not  Made  in  Trial  Court — Appeal. — Error  in  the  ad- 
mission of  such  recorded  receipt  without  proper  foundation  will 
be  disregarded  on  appeal,  where  the  objection  was  not  made  nor 
the  defect  pointed  out  to  the  trial  court     (Id.) 

See  Taxation,  5. 

PUBLIC  USE.    See  Waters  and  Water  Rights,  4. 

QUIETING  TITLE.    See  Tax  Sales,  2,  X 

RATIFICATION.    See  Street  Law,  22,  25. 

RECEIPT.    See  Contracts,  13;  Public  Lands,  8,  4. 

RECITALS.    See  Judgments,  8. 

RECORDATION.    See  PnbHc  Lands,  X 

REDEMPTION.    See  Judgments,  5, 

RED-LIGHT  ABATEMENT  ACT.    See  Contempt,  4;  Judgments,  14. 

RELEASE.    See  Workmen's  Compensation  Act,  4. 
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REMEDIES.     See  Estates  of  Deceased  Persons,  33^ 

BESIDENCE.    See  Attachment,  6;  Divorce. 

RES  JUDICATA.    See  Judgments,  1;   Waters  and  Water  Biglits,  8. 

RIGHT  OP  WAT.    See  Waters  and  Water  Bights,  7. 

RIPARIAN  RIOHT&    See  Waters  and  Water  Rights,  4,  5. 

SALES. 

Sale  of  Pump  —  Failttrx  to  Perform  Work  —  Excessive  Quanti- 
ties OP  Sand  in  Water  —  Finding  Supported  by  Evidenck. — In 
tills  action  to  recover  the  money  paid  on  account  of  the  purchftse 
price  of  a  pump  installed  by  the  defendant  in  a  well  dug  by  tke 
plaintiff,  on  the  ground  of  breach  of  warranties,  it  is  held  the 
finding  that  the  failure  of  the  pump  was  due  to  the  presenoe  of 
large  and  extensive  quantities  of  sand,  gravel,  clay  and  substances 
other  than  <^ear  water  given  up  by  the  well,  which  it  was  expressly 
agreed  in  the  written  contract  for  the  purchase  and  installatioii 
of  the  pump  the  seller  should  not  be  held  liable  for,  is  supported 
hj  the  evidence.  (Baker  v.  Smith-Bootb-Usher  Company,  ^09.) 
See  Contracts,  7;  Fire  Insurance,  4. 

SCHOOL  LAW.    See  Condemnation  of  Land,  3-G. 

SENTENCE.    See  Criminal  Law,  5,  6. 

SERVICE.    See  Liens,  L 

SPECIFIC  PERFORMANCE.    See  Contracts,  d,  4 

STATUTE  OF  FRAUDS.    See  Contracts,  5. 

STATUTE  OF  LIMITATIONS.  See  Deeds,  4;  Judgments,  11;  Ke^B- 
gence,  16;  Nuisances,  3,  5;  Street  Law,  13,  15;  Waters  and 
Water  Rights,  3. 

STATUTES.    See  Negligence,  35. 

STATUTORY  CONSTRUCTION.    See  Negotiable  Instruments,  2. 
STIPULATIONS.    See  Waters  and  Water  Rights,  2,  3. 
STOCKHOLDERS'   LIABILITY.    See   Corporations,   1,    18,    19. 
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8TBEET  LAW. 

!•  Void  Street  Opening  Assessment  —  Payment  Under  Protest  — 
Reoovery  prom  City— Aot  of  1903 — Deed  Prima  Facie  Evidence 
OP  Title. — ^In  view  of  the  provisiana  of  the  Street  Opening  Act 
of  1903  declaring  that  the  deed  of  the  purchaser  at  the  sale  of 
property  for  a  deHnqnetnt  assessment ,  shall  be  prima  fade  evi- 
dence of  the  title  of  the  grantee  (Stats.  1903*,  p.  383),  moneys 
paid  under  protest  upon  assessments  for  the  opening  of  a  street 
after  published  notice  of  the  sale,  but  before  the  sale,  may  be 
subsequently  recovered  in-  an  action  against  the  city,  where  the 
assessment  and  all  proceedings  leading  up  to  it  were  declared  void 
because  of  a  latent  defect  in  the  description  of  the  boundaries  of 
the  district  formed  for  the  purposes  of  the  assessment.  (Spencer 
T.  City  of  Los  Angeles,  103.) 

2.  Latent  Defect  in  Street  Prooeedinos  —  Threatened  Sale  — 
,  Bight  to  Make  Payment  Under  Protest. — ^Where  the  invalidity  of 
a  street  opening,  proceeding  is  due  to  a  latent  defect  in  the  descrip- 
tion of  the  boundaries  of  the  district  formed  for  the  purposes  of  the 
assessment,  such  defect,  therefore,  xiot  appearing  on  the  face  of  tbe 
proceedings,  the  property  owner  would  in  any  litigation  with  the 
grantee  be  compelled  to  establish  the  facts  showing  the  defect, 
which  brings  the  case  within  the  rule  that  his  property  is  imperiled 
by  the  threatened  sale  and  that  he  may  pay  the  assessment  under 
protest  and  subsequently  recover  it  in  an  action.     (Id.) 

8.  Payment  Under  Protest — Sufficiency  op  Finding. — In  an  ac- 
tion to  recover  money  paid  un-der  protest  upon  a  street  opening 
assessment  under  the  act  of  1903,  a  finding,  with  respect  to  the 
protest,  that  the  owners  paid  their  respective  assessments  "under 
protest,  and  did,  at  the  time  of  said  payment,  then  and  there  reserve 
to  themselves  and  each  of  them  the  right  to  fully  recover  the 
aame,"  is  a  sufficient  finding  of  the  ultimate  fact.     (Id.) 

4.  Weitten  Protest — Statement  op  Grounds — Code  Provision  In- 
applicable TO  Street  Opening  Assessment. — Section  3819  of 
the  Political  Code,  providing  that  the  protest  there  authorized  must 
be  in  writing  and  must  specify  the  grounds  upon  which  the  payer 
claims  that  the  tax  is  void,  refers  only  to  ordinary  taxes  for  state 
and  county  purposes,  and  does  not  apply  to  special  assessments 
made  under  the  Street  Opening  Act  of  1903  nor  to  other  special 
assessments,  except  where  the  act  providing  therefor  makes  the  pro- 
visions of  section  3819  applicable.     (Id.) 

5.  Payment  op  Btkeet  Opening  Assessment — Parol  Protest  Suf- 

ficient.— ^Ib  view  of  the  fact  that  the  Street  Opening  Act  of 
1903  contains  no  provision  on  the  subject  of  the  payments  of  as- 
sessments under  protest,  and  the  sufficiency  of  such  protests  must 
be  determined  by  the  rules  of  the  common  law,  it  is  competent  to 
make  such  protests  in  parol,  and  in  an  action  to  recover  the 
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ments  so  paid,  it  is  not  error  to  admit  testimony  of  the  conversa- 
tions on  the  subject  between  the  persons  making  the  payments  and 
the  coUeeting  offieer  at  the  times  of  the  respective  payments.  (Id.) 
5.  Action  to  Test  Validity  op  Assessment  —  Notice  to  Citt  of 
Claim  of  Pbopebty  Owners — Payment  of  Assessment — Specifi- 
cation OP  Grounds  op  Protest  Unnecessary* — The  bringing  of  an 
action  to  test  the  validity  of  street  opening  proceedings  was  express 
notice  to  the  city  and  to  all  of  its  agencies  empowered  to  act  on  the 
matter  that  the  plaintiffs  in  such  action  claimed  that  the  assess- 
ments were  illegal,  and  as  to  such  plaintiffs  it  was  unnecessary  in 
making  payments  of  the  assessments  after  published  notice  of  the 
sale  but  before  the  sale  of  their  properties  for  delinquent  assess- 
ments to  specify  their  grounds  of  protest.     (Id.) 

7.  Specification   op   Grounds   op   Protest—Rule. — In   cases   where 

the  collecting  officer  has  not  paid  over  the  money  and  is  therefore 
still  subject  to  action,  specifications  of  the  grounds  of  protest  are 
not  necessary  where  such  officer  is  chargeable  with  knowledge  of  the 
illegality  of  the  tax,  or  is  aware  of  the  facts  which  make  it  illegal, 
and  in  such  cases  a  general  statement  tha%  it  is  illegal  is  sufficient. 
(Id.) 

8.  Interest  on  Recovered  Assessments. — The  rule  that  in  an  aetion 
to  recover  taxes  paid  under  protest  under  section  3819  of  the 
Political  Code  no  interest  from  the  time  of  payment  to  the  data 
of  judgment  can  be  allowed  should  apply  to  inoney  paid  under 
protest  and  governed  by  the  common  law,  and  the  proper  rule 
applicable  in  an  action  to  recover  money  paid  upon  a  street  opening 
assessment,  where  the  assessment  has  been  judicially  declared  to  be 
void,  is  to  allow  interest  from  the  date  the  invalidity  was  established 
by  the  final  judgment.     (Id.) 

9.  Recovery  op  Illegal  Assessment  prom  Oollactino  Ofpickbs— 

Ween  Permissible. — An  action  will  not  lie  against  collecting  offi- 
cers or  boards,  such  as  the  board  of  public  worics  and  its  membeiSy 
to  recover  money  paid  upon  an  illegal  assessment,  unless  the  money 
etill  remains  in  the  hands  of  the  board  or  its  members  at  the  time 
such  action  is  begun.     (Id.) 

10.  Recovery  Against  Members  op  Board  op  Public  WoRKs.-^An  ae- 
tion to  recover  money  paid  upon  assessments  for  the  opening  of 
a  street  will  not  lie  against  the  persons  who  at  the  time  of  the 
payments  were  members  of  the  board  of  public  works,  where  at  the 
time  the  action  was  commenced  the  money  collected  upon  the  assess- 
ments was  all  paid  into  the  treasury  of  the  city  and  paid  out  of  the 
treasury  in  satisfaction  of  damages  awarded  to  the  persons  whose 
lands  were  taken  and  damaged  by  the  opening  of  the  street.     (Id.) 

11.  Applicability   op   Rule   -lO   City   or   County. — ^Wherever   a   city 

or  a  county    occupies  a    position  similar  to  that  of  a  collection 
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agent  who  has  pa5d  the  monej  collected  ov«r  to  his  principal,  this 
rule  applies.     (Id.) 

12.  BioovEBY  Against  Citt. — A  city  is  liable  to  the  payers  of  a 
void  assessment  for  the  opening  of  a  street,  where  payments  were 
made  under  protest,  notwithstanding  the  city  had  prior  to  the  be- 
ginning of  the  action  to  recover  the  payments  paid  out  the  money 
as  damages  to  the  persons  whose  land  was  taken  or  damaged  for  the 
opening  of  the  street.     (Id.) 

13.  Recovery  op  Assessments — Statute  or  Limitations. — ^An  action 

to  recover   money   paid   upon   assessments  for   the   opening   of    a 

street  is  not  founded  upon  an  instrument  in  writing,  and  section 

839,  subdivision  1,  of  the  Code  of  Civil  Procedure  is  applicable 
thereto.     (Id.) 

14.  Demands  Against  City  —  Presentation  —  Charter  —  Accrual  or 

Cause  or  Action. — Where  the  charter  of  a  city  provides  that 
demands  must  be  presented  to  its  council  or  some  officer  of  the 
city  for  approval  or  rejection,  and  that  no  payments  can  be 
made  nor  suit  be  brought  thereon  until  after  such  presentation  and 
rejection,  the  cause  of  action  does  not  accrue  until  such  presenta- 
tion  haa   taken   place. .  (Id.) 

15.  Action  not  Barred  by  Statute. — ^An  action  to  recover  money  paid 
upon  assessments  for  the  opening  of  a  street  was  not  barred 
by  the  provisions  of  section  S39,  subdivision  1,  of  the  Code  of 
CSvil  Procedure,  notwithstanding  the  payments  were  made  five 
days  more  than  the  two  years  prior  to  the  beginning  of  the  action, 
where  the  city  charter  provides  for  the  presentation  and  approval 
or  rejection  of  claims  before  bringing  suit  thereon,  since  it  cannot 
reasonably  be  claimed  that  the  parties  could  have  had  action  upon 
their  claims  by    he  city  officials  within  the  five-day  period.     (Id.) 

Id.  Payment  or  Claims  by  Surety  on  Contractor's  Bond — Subroga- 
tion.— Paymient  by  the  surety  on  the  bond  of  a  street  contractor 
of  claims  for  material  furnished  and  labor  performed  under  the 
contract,  works  a  subrogation  in  the  surety's  favor  of  any  rights 
which  the  claimants  had.     (Adamson  v.  Paonessa,  157.) 

17.  Improvement  Act  or  1911  —  Rights  or  Materialmen  and  La- 
borers— ^Personal  Recovery  Against  Contractor  and  Surety. — 
Under  the  Inaprovement  Act  of  1911  (Stats.  1911,  p.  730),  persons 
performing  labor  and  furnishing  materials  in  the  performance  of 
the  work,  have  no  rights  against  the  moneys  or  bonds  due  under  the 
contract  on  the  completion  of  the  work,  but  are  limited  to  a  per- 
sonal recovery  against  the  contractor  and  to  a  recovery  upon  his 
bond  in  payment  of  their  claims,  and,  therefore,  there  is  no  sub- 
rogation of  their  rights  or  liens  upon  such  moneys  and  bonds. 
(Id.) 
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18.  Remedy  of  Matebialmek  and  Laborers  —  Intention  of  Act. — 

It  was  Hbe  intention  of  the  Improvement  Act  of  1911  tbat  partSei 
famishing  materials  or  labor  to  a  contractor  doing  work  under  a 
contract  let  in  accordance  with  the  act  must  look  solely  to  the  con- 
tractor's personal  responsibility  and  to  the  bond  which  the  statute 
requires  him  to  furnish.     (Id.) 

19.  Assignment  of  Contract — Priorities. — An  assignment  by  a  street 
contractor  of  all  his  rights  under  the  contract  in  consideration  of 
the  advancement  of  moneys  to  him  during  the  progress  of  the 
work,  is  prior  in  right,  although  subsequent  in  time,  to  an  assign- 
ment made  to  the  surety  on  the  contractor's  bond,  where  the 
surety  neglected  to  givB  immediate  notice  to  the  city  of  the  as- 
signment, and  before  it  did  so,  the  second  assignee  took  the 
assignment  without  notice  or  knowledge  of  the  first  assignnoent 
and  gave  immediate  notice  thereof  to  the  city.     (Id.) 

20.  Assignment  of  Contract— Security  for  Advancement  of  Monktb 
— ^Rights  of  Surety  Under  Another  Assignment. — Where  an 
assignment  of  a  street  contract  is  made  only  as  security  for 
advances  of  money  to  complete-  the  eontraet,  the  contractor  still 
ha3  an  interest  in  the  moneys  and  bonds  to  be  paid  for  t3ie  work, 
and  the  surety  on  his  bond  under  another  assignment  ha«  an 
interest  therein,     (Id.) 

21.  Written  Application  tgb.  Bond — Provision  as  to  Disposition  of 
Moneys — Assignment. — A  provision  in  a  written  application  to 
a  surety  company  for  a  bond  by  a  street  contractor  that  all 
payments  specified  in  the  contract  for  the  work  shall  be  withheld 
by  the  obligee  until  the  completion  of  the  work,  and,  upon  eueh 
completion,  paid  to  the  surety,  and  that  such  provisicm  shall 
operate  as  an  assignment  thereof,  and  the  residue^  if  any,   after 

.  reimbursing  the  surety,  paid  to  the  contractor,  is,  although  inaptly 
expressed,  suf&cient  to  operate  as  an  assignment  of  the  interest  of 
the  contractor  in  the  bonds  to  be  paid  for  the  work.     (li) 

22.  Signing  of  Contract  on  Behalf  of  Owner — Authority — Suffi- 

ciency OF  Evidence. — ^In  this  action  to  foreclose  a  mechanie's  lien 
upon  certain  lots  for  street  work  done  under  private  contract,  it 
is  held  that  the  finding  that  the  owner  of  the  lots  was  bound  bj 
the  signature  of  the  person  signing  the  contract  on  his  behalf, 
is  sustained  by  the  evidence,  which  showBd  a  ratification  by  tha 
owner.     (Hutchinson  Co.  v.  Gould,  356.) 

23.  Lien — Creation   by   Law. — ^The   lien    for   the   contract   price    for 

work  done  upon  a  public  street  is  created  by  law;  and  a  eon- 
tract  providing  for  liens  "as  provided  by  section  IIW  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,"  by  reference 
makes  the  law  concerning  liens  for  work  done  on  public  streeta  a 
part  of  the  contract.     (Itk) 
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24.  Private  Contract  for  Street  Work — ^WRirma  not  Essential. — 

Ct^ntracts  for  the  performance  of  work  upo©  public  streets  by 
private  contract  need  not  be  in  writing.     (Id.) 

25.  Parol    Ratification    of    Contract. — Ratification    of    the    act    of 

signing  a  contract  for  street  work  on  behalf  of  the  owner  of  lots 
may  be  made  by  the  owner  by  parol^  notwithstanding  the  contract 
provided  for  a  lien  for  the  value  of  the  work.     (Id.) 

26.  Rank  of  Ldbns — Superiority  op  Subsequent  Liens.-— Street  a»- 
sessment  HeDB  are  essentially  tax  liens  imposed  by  public  au- 
thority for  a  public  purpose  upon  a  re«,  and  the  same  compelling 
reasons  which  have  led  to  the  practically  universal  recognition  of 
the  rule  that  a  subsequent  lien  for  general  taxes  is  superior  to 
a  prior  lien  of  the  same  sort  lead  to  the  same  conclusion  with 
regard  to  street  assessment  Uens.  (Woodill  &  Hulse  Elec  Co.  v. 
Young,  667.) 

8IPBR0GATI0N.    See  Street  Law,  16,  17, 

SUMMONS. , 

1.  Appearance — Waiver  of  Defects. — A  defendant  in  an  action  can- 
not claim  that  he  was  never  properly  served  with  summons  and 
that  the  court  never  acquired  jurisdiction  of  him  where  he  appeared 
and  demurred  to  the  complaint.     (Sax  v.   Clark,   287.) 

2.  Names  of  Parties — Statement  in  Title  of  Summons. — A  sum- 
mons is  not  subject  to  attack  for  failure  to  include  the  names 
of  all  the  defendants  in  the  action  in  the  title  of  the  summons, 
where  all  of  such  names  are  given  in  the  body  of  the  summonA. 
(Id.) 

See  Judgments,  9,  13. 

SUPPLEMENTARY  PROCEEDINGa    6ee  Contempt,  7. 
SURETIEa    See  Bomds,  1,  2. 

TAXATION. 

1.  Property  not  Exempt  in  Proportion  to  Value — Constitutional 
Provision  Mandatory. — Section  1  of  article  XIII  of  the  consti- 
tution, which  provides  that  all  property  in  the  state  not  exempted 
by  such  section  shall  be  taxed  in  proportion  to  its  value,  is,  in 
view  of  section  22  of  article  I  of  the  constitution,  direct  and 
mandatory.     (San  Pedro  etc.  R.  R.  Co,  v.  Los  Angeles,  18.) 

2.  Mode  of   Ascertaining   Value  —  Constitutional  Provision   not 

Self-executing. — Section  i  of  article  XIII,  of  the  constitution  is 
not  self -executing,  but  imposes  upon  the  legislature  the  duty  of  pro- 
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yiding  a  mode  wherebj  to  ascertain  tbe  value  of  tbe  property  to  be 
taxed.     (Id.) 

3.  Leasehold   Interest  in   State  Tide-i<ands — ^Beal  Pbopebtt  m 

Taxation  PuBPOSES.—In  view  of  section  3617  of  the  Political 
Code,  which  declares  that  the  term  "property"  includes  all  matter* 
and  things,  real,  personal,  and  mixed,  capable  of  private  ownership, 
and  that  the  term  "real  property**  includes  the  possession  of,  claim 
to,  or  right  to  the  possession  of  land,  and  in  view  of  section  819  of 
the  Civil  Code,  which  provides  a  leasehold  estate  carries  to  the 
possession  of  the  land  lease,  a  leasehold  interest  in  tide-lands  of 
the  state  is  "real  property,"  for  the  purposes  of  tajcation.     (Id.) 

4.  Separate   Assessment  or   Leasehold   and   Beveesion  —  Owkek- 

SHIP  OF  Reversion  by  State. — While  it  is  true  that  the  code 
makes  no  specific  p/ovision  for  separate  assessments  of  leasehold 
and  reversion  to  the  lessee  and  the  owner  of  the  fee  respectively, 
and  the  usual  procedure  is  to  assess  the  entire  value  of  the  land 
to  the  owner  of  the  reversion,  yet  in  a  case  where  the  state  owns 
the  reversion  the  private  owner  of  the  leasehold  interest  is  not 
exempted  from  paying  taxes  upon  his  interest  because  the  interest 
of  the  st!ate  is  not  taxable.     (Id.) 

5.  Possessory  Right  in  'Public  Land — ^Private  Property  fob  Pdb- 
poses  op  Taxation. — A  possessory  right  in  public  land  is  private 
property,  and  may  be  assessed  for  the  purposes  of  taxation  to  tin 
person  in  possession,  although  in  point  of  law  he  may  have  no 
right  oa  against  the  state  or  government  owning  the  land.     (Id.) 

6.  FOiLiNO  or  Leased  Tide-lands  —  "Fill"  not  an  "Improvement* 
FOR  Taxation  Purposes. — The  construction  of.  a  breakwater  of 
rocks  upon  leased  tide-lands  belonging  to  the  estate  and  the  filling 
in  of  the  submerged  land  by  depositing  thereon  earth  and  sand  to 
a  depth  or  thickness  sufficient  to  raise  the  level  of  the  surface 
above  the  line  of  high  tide  is  not,  in  so  far  as  the  fill  is  concerned, 
an  "improvement"  within  the  meaning  of  section  3617  of  the 
Political  Code,  which  defines  improvements  for  the  purposes  of 
taxation,  but  constitutes  a  part  of  the  realty,  the  fee  of  wlueh 
being  in  the  state,  is  not  subject  to  assessment.     (Id.) 

7.  Assessment  of  Breakwater  op  Rocks — Blending  With  Unlaw- 
ful AssessmejJt  of  'Pill — Void  Assessment. — The  assessment 
of  a  breakwater  of  rocks  constructed  upon  leased  tide-lands  belong- 
ing to  the  state  is  void  where  tbe  same  is  included  with  an  assessmenl 
of  a  fill,  which  is  not  legally  assessable.     (Id.) 

8.  Blending  of  Lawful  and  UiojAwful  Assessments — E'ntirc  As- 

sessment Void. — If  the  different  parts  of  an  assessment,  lawful 
and  unlawful,  arc  blendeH  together  in  one  indivisible  assessment. 
the  entire  assessment  is  illegal.     (Id.) 
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0.  Leasehold  Interests— State  Tide-lands. — A  leMehold  intereet 
in  tide  and  submerged  lands  owned  by  the  state  is  subject  to 
assessment  and  taxation  under  the  revenue  laws  thereof.  (Pacifle 
W.  &  8.  Go.  V.  Los  Angeles  Co.,  31.) 

10.  Payment  Under  Protest— Recovery— Duress. — The  general  rule 
is  that  money  paid  to  an  officer  upon  taxes  or  assessments  whieh 
are  alleged  to  be  illegal  and  void  is  not  deemed  in  law  to  have 
been  paid  under  compulsion,  so  as  to  allow  a  recovery  thereof 
where  there  was  nothing  to  induce  or  compel  payment  except  the  mere 
threat  by  the  officer  of  a  sale  of  property  or  a  suit  for  the  recovery 
thereof  if  payment  was  not  made.  There  must  have  been  in  addi- 
tion some  coercion  or  compulsion  which  amounted  to  a  duress  of 
the  perso?!  or  property  of  the  payer.  (Spencer  t.  Gtj  of  Los 
Angeles,  103.) 
See  Property. 

TAX  DEEDa 

Void  Deed— Name  op  Person  Assessed. — ^Under  section  8785  of  lihe 
Political  Code,  requiring  a  tax  deed  to  recite  the  name  of  the  per- 
son assessed,  a  tax  deed  reciting  that  the  property  was  assessed 
to  "O.  T.  Kelley,"  when  in  fact  the  assessment  was  tto  "Charity  8. 
Kelley/'  is  void,  since  the  names  are  not  idem  wnana,  (Saecker 
▼.  Oohn,  151.) 

TAXES.    See  Highways,  2,  €L 

TAX  SALSa 

L  Taxation — Yotd  Sale— Beooyert  of  Monet  Paid— Want  op  Au- 
thority Prior  to  1913. — ^Previous  to  the  amendment  of  1913  to 
subdivision  5  of  section  3898  of  the  Political  Code,  the  purchaser 
at  a  tax  sale  had  no  remedy  against  the  county  or  state  to  recover 
money  paid  to  the  county  or  state  at  a  tax  sale.  (Coleman  ▼. 
County  of  Los  Angeles,  714.) 

d.  QuiETiNQ  Title  Against  Void  Tax  Deed  —  Payment  op  Taxes 
Condition  Precedent. — In  an  equitable  action  or  in  a  statutory  ac- 
tion under  section  738  of  the  Code  of  Civil  Procedure  brought 
against  the  purchaser  at  a  tax  sale,  if  the  sale  was  found  to  be 
illegal  and  void,  the  court  required  the  owner  of  the  property  to 
pay  the  taxes  legally  assessed  against  the  property  as  a  condition 
precedent  to  declaring  the  sale  void  and  clearing  the  owner*s  title. 
This  right,  however,  did  not  exist  where  the  purchaser  was  seek- 
ing affirmative  relief  in  the  action.     (Id.) 

3.  Void  Assessment— Payment  op  Taxes  Unnecessary  Condition 
Precedent. — Where  the  assessment  itself  was  void  as  well  as  the 
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sale,  no  payment  was  required  from  the  owner  aA  a  conclition 
precedent  to  the  quieting  of  hia  title.     (Id.) 

4.  Reimbursement  op  .Puechaseb  at  Void  Tax  Salb  —  Constboo- 
WON  OP  Code  Amendment  op  1913. — ^While  the  language  of  sub- 
division 5  of  section  3898  of  the  Political  Code,  as  amended  in  1913, 
providing  for  a  refund  from  the  county  treasury  of  that  part  of 
the  purchase  price  paid  on  a  void  tax  sale  in  excess  of  the  amount 
for  which  the  purchaser  may  have  been  reimbursed  for  taxes,  penal- 
ties, and  coets  by  the  owner,  does  not  use  legal  terms  with  technical 
accuracy,  the  statute  was  intended  to  cover  every  decision  of  a 
court  in  a  civil  action  wherein  it  is  adjudged  that  the  purchaser's 
title  is  void,  whether  at  law  or  in  equity,  and  regardless  of  whether 
the  purchaser  is  a  plaintiff  in  pursuit  of  the  state's  title  to  the 
property  sold,  or  a  defendant  in  an  action  brought  bj  the  owner. 
(Id.) 

5.  BBIMBUBSSMKNT     op     PuBOHASER     BT     PbOPEETT     OwKXB — EXCB88 

Paid  to  County  Oveb  Taxes  —  Amount  op  Beimbubseic£nt  bt 
County. — In  every  instance  the  purchaser,  ii^  whatever  form  of 
proceeding  the  relative  rights  of  the  purchaser  antl  the  property 
owner  may  be  litigated,  is  entitled  to  be  reimbursed  by  the  property 
owner  the  full  amount  of  taxes,  penalties,  and  costs  paid  out  and 
expended  by  him,  to  be  determined  by  the  court,  in  pursuit  of  the 
state's  title  to  the  property  so  sold.  If  he  thus  receives  tbe  full 
amount  so  expended  by  him,  the  amount  to  be  paid  by  the  county 
would  be  the  difference  between  the  taxes,  penalties,  and  costs 
paid  by  and  to  the  purchaser  and  the  amount  bid  by  the  pnrchaaer 
at  the  time  of  sale.     (Id.) 

6.  Void  and  Valid  Tax  Levies — ^Right  op  Beimbubsement  pob  Pay- 
ment OP  Valid  Levies. — Aji  adjudication  in  the  action  betweea 
the  owner  and  ttie  purchaser  that  the  initial  assessment  and  levy 
ware  void  does  not  deprive  the  purchaser  of  the  right  to  be  r»- 
imoursed  by  the  property  owner  for  all  subsequent  tax  levies  paid 
which  were  valid.     (Id.) 

7.  Amount  op  Beimbubsement— Fixed  by  Statute. — The  amount  to 
be  paid  by  the  coimty  is  fixed  by  the  law,  and  not  by  tiie  decree 
in  the  litigation  between  the  owner  and  the  purchaser  at  the  tax 
sale.     (Id.) 

8.  Claim  pob  Beimbubsement — Time  pob  Filing. — The  right  of  the 
purchaser  at  a  void  tax  sale  to  be  reimbursed  by  the  ooontj  ia 
predicated  upon  a  formal  and  final  adjudication  that  the  title  ac- 
quired by  him  at  the  tax  sale  was  invalid  and  void,  and  it  follows 
that  the  purchaser  must  either  waive  his  right  to  appeal,  or  the 
time  for  appeal  must  expire,  or  an  appeal,  if  taken,  must  be  d^ 
termined  before  the  purchaser  can  claim  any  refund  from  the 
county.     (Id.) 
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TENDER.    See  Banke  and  Banking,  11;  Corporations^  7. 

TIDE-LANDS. 

1.  Action  by  City  fob  Recoveby  ot  Land  Below  Ship  Channel 
— Possession  by  Defendants  tor  Wharfing  Purposes  —  Loca- 
tion OP  Low  Tide  Line  op  1852 — Burden  op  Proof.— In  an  action 
bj  the  citj  of  Oakland  to  recover  the  possession  of  certain  water- 
front land  lying  below  the  line  of  ship  channel  held  by  defendants 
and  used  by  them  for  wharfing  purposes,  the  city  having  by  prior 
condemnation  proceedings  acquired  the  right  of  possession  of  the 
land  abore  ship  channel  theretofore  owned  by  the  defendants  in 
4be,  the  burden  was  upon  the  city  to  show  where,  with  reference 
tt  the  present  low  tide  line,  the  line  of  1852  lay,  and  that  defend- 
ants were  wrongfully  in  the  jKMsession  of  the  land  sought  to  be 
recovered.     (City  of  Oakland  v.  Buteau,  83.) 

2.  Plbadino — Answer— True  Boundary  Line — ^Absence  op  Estoppel. 

In  such  action,  the  defendants  were  not  precluded  from  contending 
that  the  boundary  ivas  not  the  tide  line  of  May  4,  1852,  by  set- 
ting up  in  their  answer  that  the  true  boundary  was  the  line  of 
extreme  low  tide,  rather  than  ordinary  low  tide.     (Id.) 
See  Boundaries,  2;  Property;  Taxation,  3,  4,  6,  9, 

TIME.    See  Contracts,  10;   Criminal  Law,  6;   Negligence,  19;  Wills, 
1,  8,  11. 

TITLE.    See  Appeal,  18;  Debtor  and  Creditor,  1. 

TOBTS.    See  Attachment,  S;  Cbrporations,  24;  Municipal  Corporations, 
1-4. 

TRADING  WITH  THE  ENEMY  ACT.    See  Brtatot  of  Deceased  Per- 
sons, 2w 

TBANSPEB.    See  Contracts,  2,  6. 

TRESPASS.    See  W&ters  and  Water  Rights,  8,  9. 

TRUSTS. 

Declaration  of  Trust  —  Sale  of  Property  —  Action  to  Redeem  — 
Pleading — Ownership  of  Property — Issue  Made  by  Answer.^* 
In  an  action  a^inst  the  defendant  for  an  accounting  of  his 
proceedings  under  a  ^declaration  of  trust  and  for  a  reconveyance  of 
the  property  to  the  plaintiffs  on  payment  of  the  amount  found  to 
be  due,  the  question  of  ownership  of  the  property  was  clearly  put 
in  issue  by  an  answer  alleging  that  the  defendant  was  the  owner 
of  the  property.     (Fighiera  v.  Radis,  660.) 

See  Estates  of  Deceased  Persons,  30;   Mortgages,  9;  Wills,  13. 
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TBUSTEEa    See  Corporatioiw,  10. 

UNDUE  INFLUENCE.    See  Deed«|  2,  4.  ^  7. 

VBNDOB  AND  VENDEE. 

1.  Fbaudulint  Representations  as  to  Title — Damages. — ^In  an  ac- 
tion by  a  vendee  against  the  vendor  under  a  contract  of  purchase 
and  sale  of  real  property  for  damages  for  fraudulent  repres«i- 
tation  of  the  latter  that  he  had  title  to  the  property,  a  verdict  for 
the  return  -of  the  purchase  price  paid  and  the  value  of  the  im- 
provements made  by  the  plaintiff  on  the  property,  was  proper, 
where  the  improvements  enhanced  the  value  of  the  property  by 
the  amount  of  their  cost',  and  the  property  was  worth  the  purchaae 
price  at  the  time  of  the  contract  and  did  not  increase  or  decrease 
except  by  said  improvements.     (Blake  v.  Arp,  144.) 

5.  Evidence — ^Fbaud  of  Vendor — ^Lis  Pendens. — ^Where  it  ia  shown 
in  such  action  that  at  the  time  of  the  plaintiff's  purchase  a 
lis  pendens  was  on  record  in  a  case  against  the  defendant's  g^rantor, 
which  finally  resulted  in  a  judgment  against  such  grantor,  a  find- 
ing that  defendant  was  guilty  of  fraud,  even  though  he  belieTed 
he  had  title,  was  justified  in  view  of  subdivision  2^  section  1572^ 
of  the  Civil  Code.     (Id.) 

3.  Exchange  op  Eeal  Estate  —  Nature  of  Agreemsnt  —  Exohanos 
AT  Fixed  Price  Per  Acre — ^Finding  Supported  by  Evidenck. — 
In  this  action  arising  out  of  an  exchange  of  real  estate,  it  is  held 
that  the  finding  that  the  parties  contemplated  an  exchange  at  a 
fixed  price  per  acre  and  not  a  sale  in  gross  of  property  with  fixed 
boundaries,  ia  supported  by  the  evidenca  (McCombs  v.  Chnreh, 
23a.) 

4.  Words  "More  or  Less." — Where  it  is  shown  that  the  parties  nndet- 

took  the  one  to  convey,  and  the  other  to  receive,  a  tract  of  land 
at  so  much  per  acre,  the  words  "more  or  less^'  in  the  instm- 
ments  involved  in  the  transaction  cannot  be  said  to  conflict  with  the 
intent  of  the  parties  that  payment  should  be  made  for  the  exact 
amount  of  land  conveyed,  be  it  "more  or  less"  than  the  round  num- 
ber choeen  to  describe  the  acreage.     (Id.) 

6.  Innocent  Purchasers  for  Value — Notice — ^Priority. — Where  an 
owner  of  real  property  executes  two  conflicting  instrumenta  af- 
fecting it,  both  for  a  valuable  consideration  and  in  favor  of  an 
innocent  party,  the  right  of  the  second  purchaser  for  value,  whose 
instrument  is  first  recorded,  is  superior,  unless  the  second  pur- 
chaser had  notice  of  the  existence  of  the  rights  of  the  first  pur- 
chaser.    (Randall  v.   Allen,  2^.) 

6.  Mortgage — Prior  Unrecorded  Contract  of  Sale — HJonoB — Occu- 
pancy AND  Possession. — A  mortgagee  of  land  is  charged  with 
constructive  notice  of  the  rights  of  puzehasen  under  a  prior  unre- 
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VENDOR  AND  VENDEE  (Continued). 

eorded  contract  of  sale,  where  such  purchasers  upon  receiving  their 
contract,  took  possession  of  the  land,  cultivated  it,  and  thereafter 
occupied  and  possessed  it.     (Id.) 

7.  Possession  not  Establishing  Nohob. — ^It  is  not  every  kind  of 
possession  of  land  that  will  constitute  or  establish  notice  to  a 
prospective  purchaser  of  latent  equities  or  of  rights  claimed  under 
Bome  unrecorded  instrument.  A  possession  which  would  be  sufficient 
to  ripen  into  a  title  by  prescription  may  not  be  sufficient  to  con- 
stitute constructive  notice  to  a  purchaser  of  the  record  title.     (Id.) 

8.  PossKSSiON  Establishing  Notios — Character  of. — Possession  of 
land  by  a  purchaser  who  has  not  recorded  his  conveyance  in  order 
to  be  sufficient  to  establish  notice  to  a  second  purchaser  must  be 
open,  notorious,  exclus&ve,  a<nd  visiblei  and  not  consistefnt  with  the 
record  title.     (Id.) 

See  Attachment,  1;  Fraud,  2,  4. 

WAIVEB.    See  Evidence,  7;  Execution  Sales,  1;  Fraternal  Societies,  1; 
Negotiable  Instruments^  6. 

WABBANTY.    See  Accident  Insurance,  15,  Id;  Fraternal  Societies,  8^ 

WATERFRONT.    See  Boundariea, 

WATERS  AND  WATER  RIGHTS. 

1.  Separate  and  Distinct  Appropeiations  —  Separate  Litioation  — 
Rights  op  Parties. — In  an  action  involving  water  rights,  where 
the  plaintiff  claims  under  two  separate  an-d  'distinct  rights  by 
separate  and  distinct  appropriations  made  in  different  years,  the 
rights  are  so  far  distinct  that  they  maj  be  litigated  separately. 
(Miller  &  Lux  Inc.  v.  James,  S8.) 

2.  Action    Involving    Water    Rights  —  Quantitt    Appropruted  — 

Stipulation  as  to  Amount  —  Withdrawal  of  Issue  —  Decision 
not  Res  Adjudicata. — ^In  an  action  involving  water  rights,  a  stipu- 
lation that  no  evidence  should  be  offered  for  the  purpose  of  proving 
an  appropriation  or  diversion  by  plaintiffs  greater  or  less  than  a 
stated  number  of  cubic  feet,  and  that  tho  court  need  make  no 
finding  as  to  any  appropriation  other  than  as  to  said  number  of 
feet,  amounts  to  a  withdrawal  of  the  issue  of  other  appropriations 
from  the  consideration  of  the  court,  and  the  decision  is  not  reM 
adjudieaia  as  to  the  issue  thus  withdrawal.     (Id.) 

3.  Determination  ot  Other  Rights  in  Subsequent  Action— Stat- 
ute op  Limitations — Effect  op  Stipulation. — ^Where  parties  to 
litigation  of  this  character  allow  the  plaintiffs  to  continue  in  the 
occupation  and  enjoyment  of  the  right  to  water  claimed  by  them, 
and  by  a  stipulation  remove  from  the  consideration  of  the  court 
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WATERS  and  WATEB  BIGHTS  (Continued). 

the  relative  righta  of  the  parties  to  that  water,  and  stipulate  that 
the  rights  thereto  may  be  determined  in  another  action,  aubjeet 
to  the  claim  that  the  first  action  is  res  adjudicata  with  relmtioa 
thereto,  the  rights  of  the  parties  in  and  to  the  water  must  be  de- 
termined in  a  8ub€Pequent  ease,  as  far  as  the  statute  of  limitations 
is  concerned,  by  the  sama  rules  that  would  haTO  obtained  bad  the 
first  suit  not  been  brought.     (Id.) 

4..  Appboprution  op  Watkbs  tor  Public  Use  —  Ooicpensation  — . 
Laches  op  Biparun  Ownkb. — Where  the  five-year  period  of  limi- 
tation has  been  allowed  to  elapse  without  any  affirmatlTe  action 
by  the  riparian  owner  who  claims  that  his  water  has  been  ^pro- 
priated  for  public  use,  he  is  guilty  of  laches,  and  should  not  be 
permitted  to  assert  his  right  to  compensation  after  the  liq>se  of 
that  period,  as  against  the  public  or  the  appropriator  for  a  publie 
use.     (Id.) 

ff.  BiPABiAN  Land — TJkitino  op  Adjoininq  Land  in  Owksbship 
— Charaoteb  Unohanoed. — Land  adjoining  riparian  land  does  not 
by  becoming  united  therewith  in  ownership  become  itself  ripariaa, 
even  though  it  may  be  accessible  to,  susceptible  of  irrigation 
thereby,  and  situate  within  the  watershed  of  the  stiream.     (Id.) 

6,  Injunction — Construction  op  Grant. — ^In  this  action  for  an  in- 
junction prohibiting  and  restraining  the  defendant  from  taking 
from  a  canal  owned  by  tiie  plaintiff  any  water  in  excess  of  a 
stated  amount,  it  is  held  the  evidence  sustains  the  finding  ihMt 
under  the  terms  of  the  grant  made  te  defendant  by  plaintiiTfe 
predecessor,  which  was  of  a  right  to  water  arising  on  certain  lands, 
the  right  was  not  restricted  to  water  having  its  source  on  a 
specified  tract  which  had  never  in  fact  furnished  any  water,  and 
that  the  grant  had  never  been  so  construed  or  acted  upon  by  the 
parties  until  shortly  before  the  commeocemeoi  of  the  aetioa. 
(Gage  Canal  Ca  ▼.  £ftst  Biverside  W.  Co.,  204.) 

7*  Verbal  Agreement  for  Ditch — Agency  fob  Owners — Evidkngb. 
In  this  action  to  prevent  defendant  from  interfering  with  a  ditch 
running  through  his  land  and  which  furnishes  water  for  irrigation 
of  plaintiffs'  lands,  it  is  held  from  an  inspection  of  the  typewrit- 
ten transcripts,  the  findings,  and  the  opinion  of  the  trial  court 
that  the  third  parties  who  entered  into  a  verbal  agreement  with 
defendant's  predecessor  and  plaintiffs  for  righte  of  way  for  tbe 
diteh  were  the  agents  of  all  the  parties,  securing  from  said  pre- 
decessor the  right  to  construct  the  diteh  and  supply  water  to  the 
lands  below,  and  communicated  that  consent  to  the  owners  of 
such  lands,  who,  for  the  purpose  of  securing  the  benefits  promised, 
joined  in  the  construction  and  gave  the  right  of  way  through  their 
respective  premises.     (Service  ▼.  Bedros,  519.) 
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WATEBS  AiND  WATER  BIGHTS  (Continued). 

a.  TBX8PA88  —  OHANOme  OF  COTJB«K  OF  SEASONAL  WATSBS  —  SUC- 
TION OF  Wooden  Steuctuee— Casting  of  Waters  upon  Lands  of 
Others — Common  Enemy  Bulb  Inapplicaais. — The  rule  applica- 
ble to  waters  whieh  are  a  ''common  enemy"  cannot  be  invoked  in 
favor  of  land  owners  who  to  prevent  injury  to  their  lands  from 
seasonal  waters  from  a  canyon  erected  a  wooden  structure  which 
turned  the  waters  on  to  the  lands  of  others,  since  the  water  not 
being  in  any  sense  flood  water,  the  changing  of  its  course  and 
casting  it  upon  other  lands  anooonted  to  a'  ^espaes.  (Thomson 
V.  La  Petra,  771.) 

9.  CbMMON  Enemy  Waters — Afpuoation  of  Bule. — The  rule  ap- 
pBeable  to  waters  which  are  a  "common  enemy"  has  application 
only  to  flood  waters  In  the  strict  sense,  that  is  to  say,  to  waters 
escaping  because  of  their  height  from  the  confinement  of  a  stream 
and  running  over  the  adjacent  oountiy.     (Id.) 

WILLS. 

1.  Time  of  Taking  Etfeot — General  Buuc. — Ordinarily  a  will  speaks 

as  of  the  time  of  the  death  of  the  testator  or  testatrix.  (Estate 
of  Bounds,  386.) 

2.  Legacy  to  Sisters  and  Brother  "Liyino^-^Construotion — Evi- 

dence—  Legatees  Living  at  Time  of  Death.  —  On  this  appeal 
wherein  the  whole  question  presented  turned  ux>on  the  interpreta- 
tion of  the  word  "Hving"  as  used  in  the  clause  of  a  will  giving 
.  ^0  each  of  my  sisters  and  brother  living  five  hundred  ($500)  dol- 
lars," it  is  held  the  evidence  does  not  indicate  the  intention  of  the 
testatrix  to  use  the  word  "living"  as  of  the  date  of  the  execution 
of  the  will.  (Id.) 
8.  Words  of  Survivorship— Bblation  to  Time  of  Death.— Words  in 
a  wiU  referring  to  survivorship,  simply,  relate  to  the  time  of  the 
testator's  death.     (Id.) 

4.  Estates  of  Deceased  Persons — ^Words  Imposing  Condition  upon 
Bequest— Address  to  Particulab  Person  Unnecessary. — ^Where 
words  are  used  which  dispose  of  property  or  impose  a  condition 
upon  a  bequest  given  elsewhere  in  a  will,  they  need  not  be  ad- 
dressed to  anyone.  It  is  enough  that  they  show  the  intent  and 
will  of  the  testatrix  regarding  the  property  or  legacy.  (Estate 
of   Shirl^,  400.) 

5.  Forfeiture  Clause — ^Words  not  Affectino  Clear  Bequest — Bule 

Inapplicable. — The  rule  that  a  clear  and  distinct  bequest  in  a  will 
cannot  be  affected  by  any  other  words  not  equally  clear  and  dis- 
tinct in  another  part  of  the  will,  is  not  applicable  to  a  provision 
in  a  will  wherein  the  words  are  entirely  clear  and  distinct  as  an 
expression   of   the   will  of   the  testatrix  that  if   any   legatee   or 
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WILLS  (Continued). 

deyisee  shall  undertake  to  eonteet  the  will  the  lega^  giren  to 
Buch  person  ehall  be  thereby  forfeited.     (Id.) 

6.  CONSTEUCnON     OP     FOBPEITURE     CLA.US1 — ^DlSPOSITIVB     PBOVISION.— 

A.  clause  in  a  will  following  the  residuary  bequest  providing  that 
''Should  any  one  to  whom  I  have  made  a  bequest  of  any  portion 
of  my  Efstate  undertake  to  break  my  Will  I  desire  such  persons 
bequest  becomes  void  and  be  set  aside/'  is  a  dispositive  provision 
of  the  will,  and  not  a  mere  expression  of  the  wish  or  desire  of  the 
testatrix,  and  a  violation  of  the  condition  works  a  forfeiture  of  the 
bequest.     (Id.) 

7.  ESTATES  OF  Deceased  Persons — Contingency  of  Death  Puob  to 

Testateix — Intestacy. — A  will  entirely  written,  dated,  and  signed 
by  the  hand  of  the  testatrix  and  alnM)st  entirely  written  in  the 
Danish  language  requesting  that  in  the  event  of  her  death  the 
will  be  sent  to  her  brother,  and  that  should  he  be  dead,  then  her 
brother's  daughter  and  her  deceased  sister's  daughter  diauld*  to- 
gether sell  all  the  property  of  the  testatrix  and  divide  it  equally 
between  the  children  of  her  deceased  sister,  and  then  providing  for 
two  specific  money  bequests  to  a  nieee  and  to  a  friend,  makes  the 
division  of  the  property  among  the  children  of  the  deceased  sister 
eonditional  upon  the  death  of  the  brother  before  the  death  of  the 
testatrix,  and  where  the  brother  survived  the  testatrix  the  two 
specific  bequests  constituted  the  only  effective  disposition  made  by 
the  will  and  as  to  the  remainder  of  the  estate  the  testatrix  died 
intestate.     (Estate  of  'Hoytema,  430.) 

8.  CoNSTEUcnoN  OF  Wills — Intestacy  not  Favobed. — Constructions 

of  wills  leading  to  intestacy,  tot^l  or  partial,  are  not  favored  and 
will  be  rejected  when  the  language  used  reasonably  admits  of  a 
construction  that  renders  the  will  effective  as  to  all  the  property 
of  the  decedent.     (Id.) 

9.  Intent  op   Testator— Language  of  Will. — While  the  language 

used  in  a  will  must  be  liberally  construed  with  a  view  to  carrying 
(into  effect  what  the  will  as  a  whole  shows  was  the  real  intent  of 
the  testator,  this  intent  must  be  found  in  the  language,  taking 
into  view  in  cases  of  uncertainty  arising  upon  its  face  the  cir- 
cumstances under  which  it  was  made.  (Id^) 
10.  Construction  Based  on  Oonjectuee  Prohibited. — Courts  are  not 
permitted,  in  order  to  avoid  a  conclusion  of  intestacy,  to  adopt  a 
construction  based  on  conjecture  as  to  what  the  testator  may 
have    intended,    although    not    expressed.     (Id.) 

IL  Time  of  Taking  Effect.— Wills  generally  speak  as  of  the  date  of 
the  death  of  their  makers.     (Estate  of  DufBU,  748.) 

12.  Provision  in  Restraint  of  Marriage  —  Marriage  Before  Death 
OF   Testaimx — Void   Provision. — A  provision  in  a  will   that  in 
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case  the  eon  of  the  testatrix  marries  a  certain  woman,  the  trustee 
named  in  the  wiil  shall  pay  to  him  thereafter  annually  a  less  sum 
than  the  amount  thereinbefore  named,  operated  only  upon  the  trustee, 
and  where  the  son  married  such  woman  before  the  death  of  the  tes- 
tatrix, the  contingency  upon  which  such  inhibition  was  to  become 
effective  was   removed.     (Id.) 

13.  Estates  of  Deceased  Persons — Trust  Under  Will — Accumula- 
tion OF  Income  Beyond  Minority — Void  Provision — Gift  of  In- 
come Valid.— Direction  in  a  trust  created  under  a  will  for 
accumulations  of  income  from  the  trust  estate  beyond  the  age  of 
minority  of  the  beneficiary  is  void  under  section  723  of  the  Civil 
Code,  but  the  gift  of  the  income  is  valid  under  section  733  of  such 
code.     (Id.) 

See  Estates  of  Deceased  Persons,  3,  6,  15,  17. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Flagman  Employed  by  Two  Railroad  Companies — Relationship 

OF  Employer  and  Employee  as  to  Each  Company. — Where  one 
railroad  carrier  engaged  indistinguishably  in  intrastate  and  sub- 
urban traffic  employed  a  flagman  at  a  crossing,  and  another  rail< 
road  carrier  engaged  solely  in  intrastate  eommerce  and  operating 
its  road  on  parallel  tracks  paid  one-half  of  the  monthly  salary  of 
such  flagman,  the  flagman  acting  for  both  carriers,  the  relation 
of  employer  and  employee  existed  l)etween  each  carrier  and  the 
flagman,  within  the  meaning  of  the  terms  as  defined  in  the 
Workmen's  Compenfiation.  Insurance  and  Safety  Act.  (Terminal 
Rys.  V.  Industrial  Ace.  Com.,  121.)  '• 

2.  Killing  of  Flagman  —  Jurisdiction  of  Commission  —  Right  to 

Award  'Compensation  Against  Intrastate  Carrier. — ^Where  a 
flagman  thus  employed  was  killed  by  a  train  of  the  interstate  car- 
rier at  a  time  when  a  train  of  the  intrastate  carrier  was  also 
arriving,  the  jurisdiction  of  the  Industrial  Accident  Commission  to 
award  compensation  was  not  lost  as  to  the  intrastate  carrier  by 
reason  of  the  federal  employer's  liability  law,  which  excluded  the 
jurisdiction  of  the  conmiission  to  award  compensation  against  the 
interstate   carrier.     (Id.) 

3.  Jurisdiction  of  Commission — Exclusion  by  Federal  Employers* 
Liability  Law — Extent  of.— The  jurisdiction  of  the  Industrial 
Accident  Commission  is  excluded  by  the  federal  employers'  lia- 
bility law  only  as  to  such  matters  as  are  covered  by  the  act,  and 
necessarily  the  federal  act  cannot  be  held  to  affect  the  rights  under 
the  state  law  of  an  employee  of  a  common  carrier  by  railroad  in  no 
way  engaged  in  interstate  commerce,  or  the  rights  of  his  de- 
pendents in  the  event  of  his  death,  to  obtain  compensation  under 
Boch  state  law  on  account  of  injuries  or  death  occurring  in  the 
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couraa  of  his  employment  by  socli  carrier,  and  arising  out  of  sneli 

employment.     (Id.) 

4.  BSLBA8I   OF   INTKBSTATX  CABBOSSt— BlOHT   TO   COMPBNSATION   UNDB 

State  Act. — A  written  release  executed  by  the  surviving  wife 
of  a  flagman  thus  employed  to  the  interstate  carrier  releasing 
it  from  all  claims  and  causes  of  action  on  account  of  the  death 
of  her  husbandi  is  invalid,  in  so  far  as  any  claim  nn^er  the  Work- 
men's Compensation  Act  is  concerned,  where  it  did  not  provide  for 
the  payment  of  full  compensation  in  accordance  with  the  provisions 
of  the  act,  and  was  never  approved  by  the  oommission,     (Id.) 

5.  Hea&ino  Bkioiud  Bbfkusb  or  Commission — Notice  and  Bbfixsen 

TATiON — BRIGHT  OP  INSURANCE  Caebieb. — Where  a  proceeding  f^ 
compensation  under  the  Workmen's  Compenaation  Act  is  heard 
before  a  referee  of  the  commission  without  notice  to  the  insur- 
ance carrier  and  without  its  being  represented,  and  at  the  hearing 
testimony  directly  controverting  the-  contention  of  the  carrier  is 
presented  without  any  opportunity  for  cross-examination,  the 
commission  should  reopen  the  case  to  permit  such  cross-examination 
and  the  introduction  of  counter-testimony,  unless  there  is  no 
possibility  of  such  examination  or  testimony  changing  the  result. 
(Ocean  A.  &  G.  Corp.  v.  Industrial  Aec.  Com.,  389.) 

6.  Attempt  to  Rescue  Child — Backing  op  Automobile— Injury  in 

Odubss  of  Employment.  ~  Under  the  WorkmesL*;!  OompensatioB 
Act,  an  employee  was  injured  in  the  course  of  his  employment, 
where  he,  at  the  time  of  the  accident,  was  at  his  employer's 
barn  stabling  horses  in  the  course  of  his  employment,  and  was  in- 
jured in  an  attempt  to  rescue  a  child  that  was  in  danger  of  being 
run  down  on  his  employer's  premises  by  an  automobile  driven  by 
the  president  of  his  employer,  who  was  there  on  the  employer^ 
business.     (Id.) 

7.  Heaeing  Without  Notice  to  Carrieb  —  Bsopenino  op  Cas«  — 
Pbopeb  Bepusal. — ^An  insurance  carrier  who  was  not  present  or 
represented  or  given  an  opportunity  to  be  present  or  represented 
at  a  hearing  before  a  referee  of  the  commission,  at  which  evidenee 
was  introduced,  is  not  entitled  to  an  annulment  of  the  commissioii^ 
award  in  order  to  reopen  the  matter  and  permit  the  carrier  to 
controvert  such  evidence,  where  a  rehearing  before  the  eonimission 
was  not  asked  for  that  purpose.     (Id.) 

8.  Deposition   op   Physician — Extent   op   Injuries — Admissibiuty 

Against  Employer  and  Carweb. — ^Under  section  60,  subdivision 
(a),  of  the  Workmen's  Compensation  Act  of  1917  (Stats.  1917, 
p.  831),  providing  do  award  shall  be  invalidated  because  of 
the  admission  of  any  endence  not  admissible  under  the  common 
law  or  statutory  rules  of  evidence  and  procedure,  a  deposition 
taken  in  an  action  at  law  to  which  neither  the 'employer  or 
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ance  carrier  was  a  party,  is  admissible  in  a  proceeding  before 
a  referee  of  the  eommiasion  as  against  the  employer  and  carrier, 
although  as  to  them  the  depoaition  is  hearsay  aikd  would  iu>fc  be 
admissible  under  the  usual  rules  of  evidence.     (Id.) 

9.  Injuht  to  Minor  Employes — Violation  op  Wabninq  Sign — ^Laok 
OP  Knowledge  or  Possible  Consequences  pbom  Disobsdienos — 
Bight  to  Compensation.— Where  a  young  man  nearly  eighteen 
years  of  age  while  wiping  the  vertical  shaft  of  a  drillii^-machine 
when  it  was  slowly  revolving,  in  violation  of  a  printed  warning 
against  the  wiping  of  the  machine  in  motion,  made  a  dive  with 
his  ek>th  at  a  stream  of  grease  running  down  the  framework  of 
the  machine  and  had  his  hand  drawn  into  the  machine  result- 
ing in  the  Ices  of  two  fingers,  the  finding  of  the  commis- 
sion that  "neither  of  the  acts  of  cleaning  said  drill  nor 
wiping  said  shaft  was  intentionally  and  deliberately  disobedient; 
that  neither  of  said  acts  was  an  act  of  serious  and  willful 
misconduct,  2ind  the  said  injury  was  not  caused  by  the  serious 
and  willful  mdsconduct  of  the  employee/'  is  justified,  in  view 
of  the  evidence  that  the  applicant,  while  he  knew  of  the  ex- 
istence of  the  warning  sign,  did  not  know  of  the  consequences 
likely  to  result  from  disobeying  it.  (Bailroad  Co.  t.  Industrial 
Ace.   Com.,   416.) 

10.  Average  Annual  Earnings  or  Injured  Minor — ^Basis  or  Q)m- 
PKNSATION. — Computation  of  the  average  annual  earnings  of  an 
injured  minor  based  not  mpon  the  probable  wage  of  the  minor  at 
the  time  he  should  reach  the  age  of  twenty-one  years,  but  upon 
that  which  he  would  be  likely  to  earn  within  a  reasonable  time 
after  attaining  the  age  of  twenty-one  years,  is  not  justified  by  the 

^  statute.     (Id.) 

11.  Bights  or  Appugant  fob  Ooi/^pensation— Law  m  Fobob  at  Timb 

op  Injury. — ^The  right  of  an  applicant  for  compensation  under  the 
Workmen's  Compensation  Act  must  be  measured  by  the  .act  in 
force  at  the  time  of  the  injury.  (Hyman  Bros.  Co.  v.  Industrial 
Ace.  Com.,  423.) 

12.  Willful  Misconduct  —  Determination  or  Question  —  Jurisdic- 
tion or  Commission. — The  determination  as  to  whether  or  not 
the  described  actions  of  an  employee  amount  to  willful  misconduct 
goes  to  the  jurisdiction  of  the  Industrial  Accident  Commission. 
(Id.) 

13.  WiLLTUL  Misconduct  Dbpined. — ^Willful  misconduct  means  some- 

thing more  than  negligence,  and  does  not  include  every  viola^ 
tion  or  disregard  of  a  rule,  but  it  cannot  be  doubted  that  a  workman 
who  violates  a  reasonable  rule  made  for  his  own  protection  from 
serious  bodily  injury  or  death  is  guilty  of  misconduct  and  that 
where  the  workman  deliberately  yiolates  the  rulCi  with  knowledge 
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of  its   e^stenco   and   of  the   dangers   accompanying  its   Tiolatioa, 
he   is   guilty   of   willful    misconduct.     (Id.) 

14.  Injury  to  Minor  Employee  —  Beaching  of  Hand  into  Mot- 
INQ  Press — Violation  of  Rule — Sudden  Impulse — Right  to  Com- 
pensation.— Under  the  Workmen's  Compensation  Aet,  an  em- 
iployee  of  the  age  of  twenty  years  who  was  injured  while  operating 
a  printing-press  by  having  his  hand  caught  between  the  bed  of 
the  press  and  the  platen  in  reaching  into  the  machine  when  in  mo- 
tion to  remove  some  fallen  cards,  was  not  guilty  of  willful  miscon- 
duct, notwithstanding  warning  had  been  given  him  to  never  reaeh 
into  the  machine  in  motion,  where  it  appeared  that  at  the  rate  of 
the  running  of  the  press,  the  operator  upon  seeing  a  card  fall  wis 
given  but  the  smallest  degree  of  time  for  determination  as  to 
whether  or  not  he  should  reach  for  the  same.     (Id.) 

15.  AvsKAOB  Weekly  Earnings  of  Injured  Employee  —  Basis  (Xt 
Computation. — ^Under  section  17c  of  the  Workmen's  Compensation 
Act,  the  Industrial  Accident  Commission  has  no  power  in  the  case 
of  an  injury  to  an  employee  in  his  twenty-first  year  to  compute 
the  compensation  on  the  basis  of  probable  wages  which  the  em- 
ployee might  obtain  long  after  reaching  the  age  of  twenty-one 
years,  since  tiie  word  ''after*'  as  used  in  such  section  providing 
"if  the  injured  employee  is  under  twenty-one  years  hi«  average 
weekly  earnings  shall  be  deemed  to  be  the  weekly  sum  that  under 
ordinary  circumstances  he  would  probably  be  able  to  earn  'after' 
attaining  the  age  of  twenty-one  yean/'  means  "at"  the  age  of 
twenty-one   years.     (Id.) 

16.  Relationship  of  Employer  and  Employee — Hearsay  Testimokt 
— ^FiNDiNO  Conclusive  on  Reviewing  Court. — ^In  view  of  section 
60  (a)  of  the  Workmen's  Compensation,  Insurance  and  Safety  Ae: 
(Stats.  1917,  p.  871).,  a  finding  of  the  Indostrial  Accident  Com- 
mission of  the  existence  of  the  relationship  of  employer  and  em- 
ployee based  upon  hearsay  evidence  is  binding  upon  the  reviewing 
court.     (Pacific  Q.  &  E.  Co.  v.  Indiustrial  Ace.  Com.,  497.) 

17.  Awarding  Compensation  Against  Person  Other  Than  Em- 
ployer— ^Provision  of  1917  Unconstitutional. — Section  25  of  the 
Workmen's  Compensation  Act  of  1917  (Stats.  1917,  p.  853)  is  un- 
constitutional in  so  far  as  it  attempts  to  authorize  the  awarding 
of  compensation  against  a  third  person  not  an  employe^  for  the 
same  reason  that  the  previous  statute  was  unconstitutional,  and  tbe 
amendment  to  section  21  of  article  XX  of  the  constitution  in  1918 
does  not  ratify  the  legislation  condemned  as  unconstitutional  ii 
Carsiens  v.  PiUshury,  172  OaL  57a.     (Id.) 

18.  Compensation  for  Death  of  Employee — Dependency  of  Woman 
Living  With  Deceased  as  Wife — Member  of  Household  in  Gfooo 
Faith. — In  view  of  subeectiona  b  and  c  of  subdivision  2  of  sec- 
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tion  14  of  the  Workmen's  Compensation  Act  of  1917  (Stats.  1917, 
p.  844),  the  Industrial  Accident  Commission  properly  awarded 
compensation  for  the  death  of  an  employee  to  a  woman  living 
with  him  at  the  time  of  his  death  as  his  wife,  although  not 
legally  married  to  him,  on  the  theory  that  she  was  wholly  depend- 
ent upon  him  for  her  support,  where  it  was  shown  that  they  were 
ignorant  persons,  unacquainted  with  the  legal  requirements  of 
marriage,  and  both  believed  that  a  marriage  license  which  they 
had  procured  was  sufficient  in  itself  to  constitute  a  yalid  marriage, 
and  that  thereafter  th^  assumed  the  relation  of  husband  and 
wife  and  she  continued  to  be  in  good  faith  a  member  of  his 
household  until  the  time  of  his  death.  (Temeecal  Bock  Co.  y« 
Industrial  Ace.  Com.,  637.) 

19.  Deteemination  of  Dependency  —  Inapplicabilttt  of  Marbiage 
Law  —  PowiB  of  Lbgislatube. — It  was  competent  for  the  legis- 
lature to  make  the  requirement  of  a  solemnization  as  essential  to 
a  valid  marriage  inapplicable  to  the  determination  by  the  Indus- 
trial Accident  Commission  of  the  question  of  dependency  necessary 
to  authorize  compensation  to  a  person  injured  by  the  death  of  an 
employee,  and  this  it  has  done  by  the  provisions  of  section  14  of 
the  Workmen's  Compensation  Act  of  1917,  with  respect  to  one  who 
at  the  time  of  the  injury  was  in  good  faith  a  member  of  the  house- 
hold of  the  employee,    (Id.) 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ iC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


